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CASES IN NEBRASKA SUPREME COURT 


1939 — 1941 


C. J. Adams, Plaintiff In Error, vs. The State of Nebraska, No. 
30985. Embezzlement. Judgment of Affirmance. 


Earl Alexander, Appellant, vs. Joseph O’Grady, No. 30743. Habeas 
Corpus Action. Affirmance. 


Eifel Anstine, Appellant, vs. State of Nebraska, Department of 
Banking and Receivership Division, No. 30684. Compensation. Special 
Appearance. Sustained. 


Glen Ayres, Appellant, vs. State of Nebraska, No. 30958. Burglary. 
Affirmed. 


Arthur Balis, Plaintiff In Error, vs. State of Nebraska, No. 30763. 
Forgery. Reversed and Remanded. 


William J. Banks, Appellant, vs. Joseph O’Grady, No. 30854. Habeas 
Corpus Action. Judgment affirmed for want of briefs under provisions 
of Rule 3. 


Ralph Bartell, Appellant, vs. Joseph O’Grady, No. 30807. Writ of 
Habeas Corpus. Affirmed. 


James A. Bauer, et al., Appellant, vs. The Game, Forestation and 
Parks Commission of the State of Nebraska, et al., No. 30855. Affirmed. 


Wilber F. Beisner, et al., Appellants, vs. Robert L. Cochran, et al., 
No. 30921. Affirmed. 


Willis Brice, Plaintiff In Error, vs. The State of Nebraska, No. 
80979. Manslaughter. Pending. 


Don L. Brownrigg, Plaintiff In Error, vs. State of Nebraska, No. 
30614. Larceny. Affirmed. 


Jacob Bruntz, Plaintiff In Error, vs. State of Nebraska, No. 30683. 
Assault with Intent to Commit Robbery. Reversed and Remanded. 


Jennie Callen, Admx. of the Estate of Walter R. Callen, Deceased, 
Appellant, vs. The State of Nebraska, and the Department of Public 
Works of the State of Nebraska, and the Department of Roads and Irri- 
gation of the State of Nebraska, No. 30704. Compensation. Special 
Appearance Sustained. Reversed and Remanded. 


Martin Chadek, Plaintiff In Error, vs. The State of Nebraska, No. 
80907. Manslaughter. Affirmed. 


Otha Davis, Appellant, vs. Joseph O’Grady, Warden of the Nebraska 
Penitentiary, No. 30759. Writ of Habeas Corpus. Affirmed. 


Frank Dunham, Appellant, vs. Joseph O’Grady, Warden of the Ne- 
braska State Penitentiary, No. 30778. Writ of Habeas Corpus. Affirmed. 


Glen Emery, Plaintiff In Error, vs. State of Nebraska, No. 30893. 
Chicken Stealing. Reversed and Remanded. 


Lawrence Greenough, Plaintiff In Error, vs. The State of Nebraska, 
No. 80485. Larceny. Affirmed as modified. 


Jack Guerin, Plaintiff In Error, vs. State of Nebraska, No. 31011, 
Rape. Affirmed as modified. 
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Henry Hawk, Appellant, vs. Joseph O’Grady, No. 30708. Habeas 
Corpus. Affirmed. 


Lloyd E. Haynes, Plaintiff In Error, vs. State of Nebraska, No. 
30588. Assault*with intent to rape. Affirmed as modified. 


Roy Henry, Plaintiff In Error, vs. State of Nebraska, No. 30662. 
Incest. Reversed and Remanded. 


Paul Holthus, Plaintiff In Error, vs. State of Nebraska, No. 30736. 
Cattle Stealing. Affirmed. 


James E. Jackson, Petitioner, vs. Joseph O’Grady, Warden of the 
Nebraska State Penitentiary, No. 30929. Habeas Corpus. Judgment 
affirmed for want of briefs under provisions of Rule 3. 


Louis Klatka, Plaintiff In Error, vs. State of Nebraska, No. 30913. 
Breaking and Entering. Judgment affirmed for want of briefs under 
provisions of Rule 3. 


Clyde D. Macomber, Plaintiff In Error, vs. State of Nebraska, No. 
30473. Kidnaping. Reversed and Remanded. 


Marsh and Marsh, Inc., Appellants, vs. W. W. Carmichael, No. 
30578. Equity for a Perpetual Injunction. Affirmed. 


Frank Millslagle, Plaintiff In Error, vs. State of Nebraska, No. 
30761. Cattle Stealing. Reversed and Remanded. 


Sam Nanfito, Plaintiff In Error, vs. The State of Nebraska, No. 
30463. Second Degree Murder. Affirmed. 


Wilber R. Nay, Appellant, vs. Joseph O’Grady, Warden of the Ne- 
braska State Penitentiary, No. 30827. Habeas Corpus. Judgment af- 
firmed for want of briefs under provisions of Rule 3. 


Andrew C. Nelsen, et al., Plaintiffs, vs. A. C. Tilley, titular head of 
the Department of Roads and Irrigation, and Administrator of the 
Motor Vehicle Dealers License Act., etc., No. 30716. Declaratory Judg- 
ment. Declaratory Judgment Entered. 


Edna Peterson and Frank Peterson, Appellants, vs. The Department 
of Roads and Irrigation of the State of Nebraska, No. 30692. Con- 
demnation of Real Estate. Reversed and Remanded. 


George F. Piercy, Plaintiff In Error, vs. The State of Nebraska, 
No. 30883. Criminal Abortion. Affirmed. 


Walter Reehle, Plaintiff In Error, vs. The State of Nebraska, No. 
30567. Burglary. Reversed and Remanded. 


Mary Ruzicka, Plaintiff In Error, vs. State of Nebraska, No. 30579. 
Grand Larceny. Reversed and Remanded. 


C. B. Scott, Special Administrator of the Estate of Louise Scott, 
Deceased, Appellant, vs. The State of Nebraska, No. 30656. Compensa- 
tion. Affirmed. 


Monroe Seiner, Plaintiff In Error, vs. The State of Nebraska, No. 
30853. Forgery. Affirmed. 


Albert Smith, Appellant, vs. Joseph O’Grady, No. 30990. Habeas 
oe tae sages of Affirmance for want of briefs under provisions 
of Rule 3. 


et. oem 


State ex rel. Richard C. Hunter, Attorney General, Appellee, vs. 
The Araho, et al., No. 30541. Injunction. Affirmed as modified. 


State of Nebraska, ex rel. Horace Carey, et al., Appellants, vs. 
Roy L. Cochran, et al., No. 30774. Action of Mandamus. Affirmed. 


The State of Nebraska, ex rel. Richard C. Hunter, Attorney General, 
Plaintiff, vs. Fred C. Daugherty and Joseph F. Waszgis, No. 30603. 
Contempt of Court. Judgment for Plaintiff, Defendants fined $50.00 
and costs. 


State of Nebraska, Plaintiff, vs. Jake Degele, No. 30952. Informa- 
tion for Contempt of Court. Judgment of Conviction. 


State of Nebraska, ex rel. Walter R. Johnson, Attorney General, and 
Arnold Van Borkum, County Attorney of Gage County, Relators, vs. 
Ben Goble, Sheriff of Gage County, Nebraska, No. 30687. Mandamus 
action to compel sheriff to make arrest. Judgment for plaintiff 
(relators). 


The State of Nebraska, ex rel. Wm. H. Wright, Attorney General, 
Plaintiff, vs. George E. Hinckle, Morris C. Yohn and Virginia Yohn, No. 
30016. Contempt of Court. Judgment of Conviction. 


The State of Nebraska, ex rel. Richard C. Hunter, Attorney General, 
Appellants, vs. Home Savngs & Loan Association of Lincoln, Nebraska, 
and The Mount Zion Baptist Church, Colored, of Lincoln, Nebraska, No. 
30542. Injunction. Reversed and Remanded with Directions. 


State of Nebraska, ex rel. Nebraska State Bar Association, Com- 
plainant, vs. Edward L. Hyde, No. 30790. Action of Disbarment. Judg- 
ment of Disbarment. 


State of Nebraska, ex rel. The Western Reference & Bond Associa- 
tion, Inc., Relator, vs. V. B. Kinney, Secretary of Labor of the State of 
Nebraska, No. 31021. Writ of Mandamus to have license issued to do 
business as employment agency. Writ allowed. 


The State of Nebraska, ex rel. The Nebraska State Bar Association, 
Relator, vs. John A. Lawler, No. 30673. Disbarment action. Motion of 
relator for judgment on pleadings sustained. Judgment of disbarment. 


State of Nebraska, ex rel. Nebraska State Bar Association, Com- 
plainant, vs. James W. McGan, No. 30789. Disbarment action. Judg- 
ment of Disbarment. 


State of Nebraska, ex rel. Richard C. Hunter, Attorney General, 
Appellant, vs. John A. Maguire, No. 30660. Injunction to enjoin de- 
fendant from acting as Municipal Judge. Affirmed. 


State of Nebraska, ex rel. Walter R. Johnson, Attorney General; 
and Julius D. Cronin, County Attorney of Holt County, Nebraska, Re- 
lators, vs. P. E. Nissen, H. J. Stevens, George Rost, Allen Haynes, John 
C. Gallagher, P. J. O’Donnell and Elmer Bowen, No. 31137. Writ of 
Mandamus. Judgement and Writ Allowed. 


State of Nebraska, ex rel. Glen Gossett, Relator, vs. Joseph O’Grady, 
No. 30819. Habeas Corpus. Affirmed. 


State of Nebraska, ex rel. William A. Burkett, vs. Harry R. Swan- 
son, Secretary of State, No. 30955. Disqualification of candidate for 
nomination. Writ to allow filing denied. 
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The State of Nebraska, ex rel. Walter R. Johnson, Attorney Gene 
of the State of Nebraska, Clarence S. Beck and Don Kelley, Assist: 
Attorneys General of the State of Nebraska, Relators, vs. Albert 
Tilley, State Engineer of the State of Nebraska, No. 30800. Mandan 
Action. Peremptory writ allowed. 


State of Nebraska, ex rel. Everett T. Winter and Nebraska Fa 
Bureau Federation, Appellants, vs. Harry R. Swanson, Secretary of St: 
of the State of Neebraska, No. 31067. Peremptory Writ of Mandam 
Judgment of Affirmance. 


John Steele, Petitoner, vs. Joseph O’Grady, No. 30881. Hah 
Corpus. Judgment affirmed for want of briefs under provisions 
Rule 3. 


Arnold Strasheim, Appellant, vs. The State of Nebraska, No. 309 
Manslaughter. Reversed and Remanded. 


Ovid Sutherlin, Appellant, vs. State of Nebraska, No. 30651. Forge 
Reversed and Dismissed. 


Perry Taylor, Plaintiff In Error, vs. The State of Nebraska, I 
30890. Cattle Stealing. Judgment of Affirmance. 


Fred V. Thompson, Appellant, vs. Joseph O’Grady, Warden of 1 
Nebraska State Penitentiary, No. 30714. Habeas Corpus. Affirmanc 


John Ulrich, Plaintiff In Error, vs. State of Nebraska, No. 306 
Habeas Corpus. Affirmed. 


Nick Vallas, Plaintiff In Error, vs. State of Nebraska, No. 307 
Shooting with Intent to Kill. Reversed and Remanded. 


Wayne Waggoner, Appellant, vs. Joseph O’Grady, No. 307 
Habeas Corpus. Motion of appellant to dismiss sustained. Appi 
dismissed without prejudice at costs of appellant. 


John Wiese, Plaintiff In Error, vs. The State of Nebraska, I 
30877. Chicken Stealing. Affirmed. 


CASES IN NEBRASKA SUPREME COURT 
1941 — 1942 


Frank C. Andersen, Plaintiff In Error, vs. The State of Nebrasl 
Defendant In Error, No. 31207. Grand Larceny. Judgment of / 
firmance. 


Joseph R. Baskins, Plaintiff In Error, vs. State of Nebraska, L 
fendant In Error, No. 31120. Assault with Intent to do Great Bod 
Harm. Judgment of Affirmance. 


William Bassinger, Plantiff In Error, vs. State of Nebraska, L[ 
fendant In Error, No. 31370. Murder in the First Degree. Judgment 
Affirmance. 


William Bassinger, Plaintiff in Error, vs. State of Nebraska, Defer 
ant in Error, No. 31233. Burglary. Judgment Reversed and Remand 


Willard Behrens, Plaintiff In Error, vs. State of Nebraska, [ 
fendant In Error, No. 31172. Leaving Scene of Accident. Judgme 
reversed and remanded. 
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Reuben Bordy, Trustee, Appellant, vs. State of Nebraska and De- 
partment of Roads and Irrigation, Appellee, No. 31502. Condemnation 
Proceedings. Judgment Reversed and Dismissed. 


Roger Brennan, Plaintiff In Error, vs. The State of Nebraska, De- 
fendant In Error. No. 31148. Obtaining Money By False Pretenses. 
Judgment reversed and dismissed. 


Willis Brice, Plaintiff In Error, vs. State of Nebraska, Defendant 
In Error, No. 30979. Manslaughter. Judgment of Affirmance. 


City of Grand Island, Appellants, vs. Pearl D. Willis, County Treas- 
urer of Hall County, Nebraska, et al., Appellees, No. 31508. Equitable 
Relief. Judgment reversed and remanded. 


Howard Cornell, Paintiff In Error, vs. State of Nebraska, De- 
fendant in Error, No. 30851. Receiving Stolen Property. Judgment 
Affirmed as Modified. 


County of Boyd, Plaintiff In Error, vs. State Board of Equalization 
and Assessment, Defendant In Error, No. 31073 and No. 31074. Equaliza- 
tion and Assessment. Judgment of Affirmance. 


County of Knox, Plaintiff In Error, vs. State Board of Equalization 
and Assessment, Defendant In Error, No. 31073 and No. 31074. Equaliza- 
tion and Assessment. Judgment of Affirmance. 


Floyd L. Cowan, Plaintiff In Error, vs. State of Nebraska, Defend- 
ant in Error, No. 31173. Manslaughter. Judgment of Affirmance. 


John A. Creighton Home For Poor Working Girls, Appellee, vs. 
Anne Waltman, et al., Appellants, No. 31104, Equity. Affirmed as 
modified. 


George Dickens, Plaintiff In Error, vs. The State of Nebraska, De- 
fendant In Error, No. 30942. Picketing. Judgment reversed and 
remanded. : 


Alfonse Dobrusky, Plaintiff In Error, vs. State of Nebraska, De- 
fendant In Error, No. 30976. Manslaughter. Judgment of affirmance. 


Celwyn Mervyn Downs, Appellee, vs. Nebraska State Board of Ex- 
aminers For Professional Engineers and Architects, Appellant, No. 
30951. Peremptory Writ of Mandamus For Issuance of License To 
Practice Engineering. Judgment of Affirmance. 


Walter V. Escher, Plaintiff In Error, vs. State of Nebraska, De- 
fendant In Error, No. 31058. Embezzlement. Judgment of Affirmance. 


Pat Duggan, Appellant, vs. Joseph O’Grady, Warden of the Ne- 
braska State Penitentiary, Appellee, No. 31286. Writ of Habeas Corpus. 
Judgment Affirmed for want of briefs under provisions of Rule 3. 


Donald Fisher, Plaintiff In Error, vs. State of Nebraska, Defendant 
In Error, No. 31187. Forgery. Judgment reversed and remanded. 


Ivan Hansen, Plaintiff In Error, vs. State of Nebraska, Defendant 
In Error, No. 31282. Assault To Do Bodily Harm. 


Edward A. Hess, Appellee, vs. Board of Equalization, Appellant, 
No. 31300. Equalization and Assessment. Judgment of Affirmance. 


Frieda R. Hess, Appellant, vs. Charles W. Taylor, State Superin- 
tendent of Public Instruction of the State of Nebraska, Appellee, No. 
31428. Alternative Writ of Mandamus. Judgment of Affirmance. 


James P. Hoctor, Plaintiff In Error, vs. State of Nebraska, Defend- 
ant In Error, No. 31189. Embezzlement. Judgment of Affirmance. 


H. W. Hoefelman, et al., Appellants, vs. L. R. Cochran, et al., 
Appellees, No. 31159. Condemnation Proceedings. Dismissal allowed at 
costs of appellants. 


Matt W. Homan, Appellee, vs. Board of Equalization, Appellant, 
No. 31299. Equalization and Assessment. Judgment reversed and 
remanded. 


James E. Jackson, Appellant, vs. Joseph O’Grady, Warden of the 
Nebraska State Penitentiary at Lancaster, Appellee, No. 31288. Writ of 
Habeas Corpus. Judgment affirmed for want of briefs under provisions 
of Rule 3. 


William E. Johnson, Appellant, vs. Ray C. Johnson, et al. Ap- 
pellees, No. 31296. Claim For Services While Acting As Governor. Judg- 
ment of Affirmance. 


William Kassebaum, Appellant, vs. Nebraska State Railway Com- 
mission, Appellee, No. 31467. Trucker’s Certificate. Judgment reversed 
in part. 


Lyle Knapp, Plaintiff In Error, vs. State of Nebraska, Defendant In 
Error, No. 31168. Selling Mortgaged Property. Judgment reversed and 
remanded. 


Louis Lange, Appellant, vs. State of Nebraska, Department of 
Roads and Irrigation, Appellee, No. 31326. Compensation. Judgment 
affirmed. 


Loup River Public Power District, Appellants, vs. North Loup River 
Public Power and Irrigation District, et al., Appellees, No. 31410. 
Equity. Judgment reversed and remanded. 


Loup River Public Power District, Appellants, vs. Middle Loup Pub- 
lic Power and Irrigation District, et al., Appellees, No. 31411. Equity 
Judgment reversed and remanded. 


Otis Luster, Plaintiff In Error, vs. State of Nebraska, Defendant 
In Error, No. 31430. Robbery. Judgment of Affirmance. 


Marie Mantell, Plaintiff In Error, vs. State of Nebraska, Defendant 
In Error, No. 31215. Shooting With Intent To Wound. Judgment of 
Affirmance. 


Fred Morrow (Fred Marrow), Plaintiff In Error, vs. State of Ne- 
braska, Defendant In Error, No. 31232. Keeping Gambling Devices. 
Judgment reversed and remanded with directions. 


Warren Mulhall, Appellee, vs. State of Nebraska, Appellant, No. 
31135. Quiet Title. Judgment affirmed. ° 


Nebraska Central Building and Loan Association, Appellant, vs. 
The Yellowstone, Inc., et al., Appellees, No. 31177. Mortgage Fore- 
closure. Judgment of affirmance. 


William Niklaus, Plaintiff In Error, vs. State of Nebraska, De- 
fendant In Error, No. 31548. Contempt of Court. Dismissed on Motion 
of Defendant In Error. 


Platte Valley Irrigation District, et al., Appellants, vs. Albert C. 
Tilley, et al., Appellees, No. 31319. Equity, Injunction and Judgment for 
$100,000.00. Judgment reversed and remanded with direction. 
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William G. Potard, Plaintiff In Error, vs. State of Nebraska, De- 
fendant In Error, No. 31133. Obtaining Money Under False Pretenses. 
Judgment reversed and remanded. 


Power Oil Company, Appellees, vs. R. L. Cochran, Governor of the 
State of Nebraska, et al., Appellants, No. 31068. To Enjoin Collection 
of Statutory Fees. Judgment affirmed in part and in part reversed and 
remanded. 


Calvin Rains, Plaintiff In Error, vs. State of Nebraska, Defendant 
In Error, No. 31395. Breaking and Entering, and Petit Larceny. Judg- 
ment of Affirmance. 


Grace G. Reavis, Appellee, vs. The State of Nebraska, et al. Ap- 
pellants, No. 31174. Determination of Oil and Mineral Rights and Can- 
cellation of Oil Lease. Judgment of Affirmance. ; 


Rocky Mountain Lines Incorporated, et al., Appellees, vs. Robert 
L. Cochran, Governor, et al, No. 31179. To enjoin Collection of 
Statutory Fees. Judgment reversed and remanded. 


John Rogers, Paintiff In Error, vs. State of Nebraska, Defendant 
In Error, No. 31168. Murder in the First Degree. Judgment Affirmed. 
Sentence reduced to life imprisonment. 


George F. Rushart, et al., Appellees, vs. Department of Roads and 
Irrigation of the State of Nebraska, Appellants, No. 31415. Condemna- 
tion Proceedings of Right-of-way. Judgment reversed and remanded. 


Fred Sledge, Plaintiff In Error, vs. State of Nebraska, Defendant In 
Error, No. 31452. Sodomy. Judgment of Affirmance. 


State of Nebraska, ex rel. Nebraska State Bar Association, Com- 
plainant, vs. I. C. Bachelor, Respondent, No. 30791. Disbarment. Judg- 
ment for Respondent. 


The State of Nebraska, ex rel. The Nebraska State Bar Association, 
Relator, vs. Lee Basye, Respondent, No. 30672. Disbarment. Judgment 
of disbarment. 


State of Nebraska, ex rel. Raymond H. Walker, Plaintiff, vs. Board 
of Commissioners for Educational Lands and Funds, et al., Defendants, 
No. 31295. Accounting of Trust Funds. Judgment of Affirmance. 


State of Nebraska, ex rel. Walter R. Johnson, Attorney General, 
Plaintiff, vs. The Central Nebraska Public Power and Irrigation District, 
Defendant, No. 31157. Mandamus Action To Construct Bridge. Judg- 
ment reversed and remanded. 


Harry Boatman, et al., Plaintiff In Error, vs. State of Nebraska, 
Defendant In Error, No. 31455. Embezzlement. Judgment of Affirm- 
ance. 


State of Nebraska, ex rel. Platte Valley Irrigation District, vs. Roy 
L. Cochran, Governor of the State of Nebraska, et al., No. 31114. Per- 
emptory Writ of Mandamus. Judgment of Affirmance. 


State of Nebraska, ex rel. Walter R. Johnson, Attorney General, 
Appellant, vs. Commercial State Bank, Appellee, No, 31491. Collection 
of School Land Rental. Judgment of Affirmance. 


The State of Nebraska, ex rel. Home Savings and Loan Association, 
Appellant, vs. James W. Davis, Sheriff of Lancaster County, Appellee, 
No. 31020. Writ of Mandamus. Judgment affirmed. 
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State of Nebraska, ex rel. Nebraska State Bar Association, Com- 
plainant, vs. Clarence H. Hendrickson, Respondent, No. 30792. Dis- 
barment. Judgment of Disbarment. 


State of Nebraska, ex rel. Phoenix Loan Company, Appellant, vs. 
Frank Marsh, Secretary of State of Nebraska, Appellee, No. 31223. 
Mandamus to Compel Issuance of License. Dismissal allowed at costs 
of appellant. 


State of Nebraska, ex rel. John B. Quinn, Appellee, vs. Frank 
Marsh, Secretary of State of the State of Nebraska, Appellant, No. 
81419. Action to reinstate name of appellee on ballot. Judgment re- 
versed and dismissed. 


The State of Nebraska, ex rel. Richard C. Hunter, Attorney General, 
of the State of Nebraska, Plaintiff, vs. The Omaha Motion Picture Ex- 
hibitors’ Association, et al., Defendants, No. 30189. Motion For Tem- 
porary Injunction. Guilty of Contempt, each fined $200.00. 


State of Nebraska, ex rel. The Nebraska State Bar Association, 
Relator, vs. Clifford L. Rein, Respondent, No. 31186. Disbarment. Judg- 
ment of disbarment. 


State of Nebraska, ex rel. Rudolph Brazda and Andy Anderson, 
Appellants, vs. Harry Swanson, Appellee, No.................. Disqualification 
of Candidate For Nomination to Office. Order Affirmed. 


State of Nebraska, ex rel. Walter R. Johnson, Attorney General, 
Appellant, vs. William G. Wagner, et al., Appellees, No. 30980. Licensed 
Osteopath Authorized To Practice Operative Surgery and Obstetrics. 
Judgment Affirmed In Part and In Part Reversed and Remanded. 


Charles M. Thomson, Trustee of the Property of Chicago and North 
Western Railway Company, Appellant, vs. Nebraska State Railway 
Commission, Appellee, No. 31449. Application to Discontinue Agent at 
Emmet, Nebraska and Substitute a Caretaker. Judgment reversed and 
remanded with directions. 


Charles M. Thomson, Trustee of the Property of Chicago and North 
Western Railway Company, Appellant, vs. Nebraska State Railway 
Commission, Appellee, No. 31429. Application of Trustee to Discon- 
tinue Agent at Nenzel, Nebraska and Substitute a Caretaker. Judg- 
ment reversed. P 


James Toth, Plaintiff In Error, vs. State of Nebraska, Defendant 
In Error, No. 31197. Incest. Reversed and remanded. 


Joseph Veneziano, Appellant, vs. State of Nebraska, Appellee, No. 
30968. Second Degree Murder. Judgment of affirmance. 


Lee Watson, Plaintiff In Error, vs. State of Nebraska, Defendant 
In Error, No. 31322. Breaking and Entering. Judgment of Affirmance. 


Ralph Wiedeman, Plaintiff In Error, vs. State of Nebraska, De- 
fendant In Error, No. 31367. Rape. Judgment affirmed. 


Marce Witzenburg, Appellant, vs. The State of Nebraska, Appellee, 
No. 31081. For Recovery of Money. Judgment affirmed. 


Charles Wright, Plaintiff In Error, vs. State of Nebraska, De- 
fendant In Error, No. 31176. Violation of Parole. Affirmed As Modified. 
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Leslie Williams and Joe Bennett, Appellants, vs. Joseph O'Grady, 
arden of the Nebraska State Penitentiary at Lancaster, Lancaster 
ounty, Nebraska, Appellee, No. 31362. Writ of Habeas Corpus. Motion 
f Appellee To Dismiss Appeal Sustained and appeal dismissed at costs 
f appellants. 


ASES IN THE UNITED STATES CIRCUIT COURT OF APPEALS 
1939 — 1941 


Henry J. Beal, County Attorney of Douglas County, Nebraska, 
t al., Appellants, vs. Missouri Pacific Railroad Corporation In Nebraska, 
ppellee. No. 11,465. An Action For Determination of Violation of 
ebraska Full Train Crew Law. Affirmed Decree of U. S. District Court. 


United States of America, Appellant, vs. A. C. Tilley, State En- 
ineer and Head of the Department of Roads and Irrigation of the State 
f Nebraska, et al., Appellees. No. 11,587. An Action. 


CASES IN THE SUPREME COURT OF THE UNITED STATES 
1939 — 1941 


Earl Alexander, Petitioner, vs. Joseph O’Grady, Warden of the Ne- 
raska State Penitentiary at Lancaster, Respondent. No. 126, October 
‘erm, 1940. Writ of Habeas Corpus Action. Writ Denied. 


Henry J. Beal, County Attorney of Douglas County, Nebraska, et al., 
etitioners, vs. Missouri Pacific Railroad Corporation In Nebraska, 
spondent. No. 72, October Term, 1940. Writ granted and decree re- 
ersed by the Court on January 20th, 1941. 


Otha Davis, Petitioner, vs. Joseph O’Grady, Warden of the Nebraska 
tate Penitentiary at Lancaster, Respondent. No. 149, October Term, 
940. Writ of Habeas Corpus Action. Writ Denied. 


Henry Hawk, Petitioner, vs. Joseph O’Grady, Warden of the Ne- 
raska State Penitentiary at Lancaster, Respondent. No. 1037, October 
erm, 1939. Writ of Habeas Corpus Action. Writ Denied. 


James E. Jackson, Petitioner, vs. Joseph O’Grady, Warden of the 
ebraska State Penitentiary at Lancaster, Respondent. No. 272, 
ctober Term, 1940. Writ of Habeas Corpus Action. Writ Denied. 


Walter H. Jurgensen, Petitioner, vs. The State of Nebraska, Re- 
pondent, No. 1004, October Term, 1939. Writ denied. 


Albert Smith, Petitioner, vs. Joseph O’Grady, Warden of the Ne- 
raska State Penitentiary at Lancaster, Respondent. No. 364, October 
erm,. 1940. Writ of Habeas Corpus. Writ Allowed, February 17th, 
941. Judgment—Case Reversed by the Court. 


| John Steele, Petitioner, vs. Joseph O’Grady, Warden of the Ne- 
praska State Penitentiary at Lancaster, Respondent. No. 278, October 
Term, 1940. Writ of Habeas Corpus. Writ Denied. 


ARs: 


Fred V. Thompson, Petitioner, vs..Joseph O’Grady, Warden of the 
Nebraska State Penitentiary at Lancaster, Respondent. No. 84, October 
Term, 1940. Writ of Habeas Corpus. Writ Denied. 


CASES IN THE UNITED STATES CIRCUIT COURT OF APPEALS 
1941 — 1942 


Frank Millslagle, Petitioner, vs. Joseph O’Grady, Warden of the Ne- 
braska State Penitentiary at Lancaster, Lancaster County, Nebraska, 
Respondent, Petition For Writ of Habeas Corpus. Per Curiam opinion 
filed and for want of jurisdiction, the appeal is dismissed. 


CASES IN THE SUPREME COURT OF THE UNITED STATES 
1941 — 1942 


Alfonse Dobrusky, Petitioner, vs. State of Nebraska, Respondent, 
October Term, 1941 No. 957. Writ of Certorari for Writ of Habeas 
Corpus. Writ of Certiorari Denied. 


V. B. Kinney, Secretary of Labor of the State of Nebraska, Peti- 
tioner, vs. State of Nebraska, ex rel. Western Reference and Bond Asso- 
ciation, Inc., et al, Respondent. October Term, 1940 No. 671. Writ of 
Certiorari for the Issuance of a License to do business as employment 
agency. Writ of Certiorari granted and Court reversed the opinion of 
the lower court, finding in favor of the petitioner. 


Wardner G. Scott, State Engineer and head of the Department of 
Roads and Irrigation of the State of Nebraska, et al., Petitioners, vs. 
United States of America, Respondent, October Term, 1041 No. 1174. 
Writ of Certiorari on Appeal from U. S. Circuit Court of Appeals. 
Writ denied. 


Albert Smith, Petitioner, vs. Joseph O’Grady, Warden of the Ne- 
braska State Penitentiary, Respondent. October Term, 1940 No. 364. 
Writ of Habeas Corpus. Writ granted. Judgment reversed by the Court. 


Harry R. Swanson, as Secretary of State of Nebraska, et al. vs. 
Gene Buck, et al. (ASCAP). October Term, 1940 No. 312. Appealed 
from District Court of the United States for the District of Nebraska. 
Writ of Certiorari granted and Decision of the lower court reversed 
and the cause remanded. 


Leslie Williams and Joe Bennett, Petitioners, vs. Joseph O’Grady, 
Warden of the Nebraska State Penitentiary at Lancaster, Nebraska, 
Respondent. October Term, 1941 No. 197. Writ of Habeas Corpus. 
Writ of Certiorari denied. 


CASES BEFORE THE INTERSTATE COMMERCE COMMISSION 


Chicago, Burlington & Quincy Railroad Company Abandonment Ayr 
Junction to Clay Center, Nebraska. Docket No. 12574. 
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Chicago, Burlington & Quincy Railroad Company Abandonment 
Greeley Center to Ericson, Nebraska. Docket No. 12486. 


Chicago and North Western Railway Company Trustee Abandon- 
ment of line Linwood to Hastings, Nebraska. Docket No. 13172. 


Class Rate Investigation. Docket No. 28300. 


Heating Apparatus Between W. T. L. Points Investigation and 
Suspension. Docket No. 4597. 


Nebraska-Colorado Grain Producers Association vs. Chicago, 
Burlington & Quincy Railroad Company and Union Pacific Railroad 
Company and Union Pacific Railroad Company. Docket No. 28395. 


Nebraska State Railway Commission vs. Union Pacific Rrilroad 
Company, et al. Docket No. 27608. 


Tex-O-Kan Flour Mills Company vs. Abilene & Southern sca 
Company, et al. Docket No. 28090. 
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OPINIONS 
of 
ATTORNEY 
GENERAL 


ACCIDENTS 
September 27, 1941 


Nebraska State Railway Commission. 


You have asked our opinion as to what requirements should be 
made and what procedure should be followed in carrying out the pro- 
visions of Legislative Bill No. 270, fifty-fifth session of the Nebraska 
state legislature. 


Section 1 of this law reads as follows: 


“Upon the occurrence of any serious accidents upon any rail- 
road within the state of Nebraska, which results in personal 
injury or loss of life, the corporation operating the railroad 
upon which the accident occurred shall immediately furnish a 
copy of the same notice that they are required to furnish to 
the Interstate Commerce Commission to the Nebraska state 
railway commission, whose duty it shall be, if they deem it 
necessary, promptly to investigate the same and promptly to 
determine the extent of the personal injuries or loss of life, and 
whether the same was the result of mismanagement or neglect 
of the corporation on whose line the injury occurred; but such 
report shall not be evidence or referred to in any case in any 
court.” 


The second and last section of the statute provides the penalty for 
a violation thereof. 


A reading of the first few lines of this act leaves one with the 
impression that reports of all serious accidents are to be made immedi- 
ately after their occurrence. Then in the same sentence one finds the 
provision that the railroad company shall make such reports by im- 
mediately furnishing ‘“‘a copy of the same notice that they are re- 
quired to file with the Interstate Commerce Commission.” 


The rules of the Interstate Commerce Commission upon the subject 
must then be examined to get the complete meaning of the Nebraska 
Statute. These rules require immediate reports to the Bureau of Safety 
of the Interstate Commerce Commission by telegram, of accidents which 
result in serious or fatal injuries to persons riding on the train, and 
reports at the end of each month of all other serious accidents. 


Obviously, until there is a report to the Interstate Commerce Com- 
mission there can be no copy of it. It is our opinion, therefore, that 
under this statute the Nebraska State Railway Commission should re- 
quire all railroads to furnish to it copies of all telegraphic and monthly 
reports which are made to the Interstate Commerce Commission of acci- 
dents occurring upon their lines in Nebraska. 


If the commission deems it necessary, in order to better carry on 
any of the duties placed upon it by law, it is given specific authority 
under this statute to investigate any accidents reported. An examination 
of the appropriation bill and the estimates of funds needed for various 
functions of the state railway commission used as a basis for the 
appropriation for its activities, shows that no money was provided for 
such investigation. In an emergency some other activity of the com- 
mission, for which funds are provided, might be curtailed enough so 
that the necessary engineering or other technical services could be 
obtained, but if future experience shows much need for such investigation 
the facts should be presented to the legislature for their study and at- 
tention. The Interstate Commerce Commission has assumed jurisdiction 
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over safety of equipment and appliances, so the field most likely to 
require investigations of accidents has been taken out of the hands of the 
state commission. 


ADVERTISING 
Octobe 5, 1940 
Mr. Keith Neville, Chairman, The Nebraska Advertising Commission. 


We have your letter of September 18, in which you say: 
“The law creating the Nebraska Advertising Commission per- 
mits the Commission to solicit funds from interested agencies 
to augment the funds appropriated by the legislature for use in 
the advertising campaign. We are beginning to receive such 
donations. 


“Will you please advise me as to who is the proper custodian 
for such funds and how they can be disbursed.” 


We note that it is provided in Section 81-6402 Compiled Statutes, 
Supplement 1939, as follows: 


“The commission is authorized to accept and use any funds 
made available to it by any agency or person for the accomplish- 
ment of the purposes of the Act.” 


There are a number of provisions in the statutes whereby the state, 
or one of its agencies, is authorized to accept monies not derived from 
taxation but made available to it for some special use or purpose. It 
is generally true that the state may, through any of its agencies, 
receive money and disburse the same as any private trustee would do. 
However, to effectuate this result, it is generally necessary that the 
legislature act and authorize the acceptance and disbursement of such 
funds. It is usual for the legislature to provide: (1) Who shall be the 
custodian of such funds and (2) how the same may be distributed. These 
elements are left out of the above provision of the statute. However, 
it will be noted that the statute provides that the commission may 
“accept and use” funds donated to it. 


It would be our opinion that in the present state of the statute such 
necessary powers would be implied in the commission as would be 
necessary to carry to effect the express grant of power made by the 
legislature, and since the grant of power would be meaningless unless 
the commission had the right to designate a depository of the funds 
received, and to distribute the same by direction of the majority of the 
members of the commission, we would incline to the view that these 
implied powers might be exercised by the commission. 


It should, however, be thoroughly understood that in so doing, the 
members of the commission are handling trust funds and that each 
member of the commission would, in case of loss or misapplication of 
the same, be held to the same accountability as would any trustee in 
the handling of similar funds for private beneficiary. 


It occurs to us further that inasmuch as it will not be long before 
the legislature meets, it would be well to have this section of the 
statute amended and to provide definitely, both for a custodian and 
as to how the funds in question may be distributed. 
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It also occurs to us that since the matter is necessarily a doubtfv 
one, it might be that the commission would not care to do more tha 
to receive the funds at the present time, leaving the matter of dis 
tribution until after the legislature acts. Monies received could 
safeguarded and if not distributed no question of possible replacemer 
would arise. The legislature, as you all well know, could act on th’ 
matter at an early date with an emergency provision and thus set th 
matter at rest. 


October 15, 1942 
Phil B. Campbell, County Attorney, Osceola. 


In your letter of September 17 you ask a number of question) 
First, you say: | 


“The City of Osceola bid in at tax sale, 


The East Seventy (70) feet of Lot Five (5) Block a 
(12) Original Town of Osceola. 


They secured the sheriff's deed in the tax foreclosure betwee 
January 1 and September 1, 1941. The District Court cor 
firmed the sale and ordered deed, upon payment of the firs 
half of the 1940 tax, on the theory that the second half we 
not delinquent until September 1. The City now claims the 
they do not have to pay the second half, and want the Count) 
Treasure or the County Clerk to cancel the same. j 
“Since the Statute provides that the 1940 tax became lien 0 
the first day of January, 1941, is the city liable for this secon 
half, and is the same a lien on the property, or should it E 
cancelled, and if so under what authority?” 


It would seem that the entire tax became due and constituted | 
lien on January 1. It is true that the second half was not delinquer 
until September 1 but it would seem to us that regardless of this fac 
since the entire amount of the tax was lien, it should have been re 
quired to be paid. In our view of the matter, so much of it as i 
unpaid will still continue to be a lien. | 


{ 


You say further: 


i 
“Second question is the following: In October, 1941, the sai) 
City of Osceola got the sheriff's deed on another piece c 
property. The deed was not filed until September, 1942. I 
the meantime, the 1941 tax went into the treasurer’s ante 
and there is tax on record against this property. The Cit 
contends that they are not liable for this and that it should b 
cancelled because of the fact that the deed transferred title to 
public body, regardless of the time of recording. What, if any 
thing, other than payment can remove this item from the ta! 
records?” 


I think the City is correct in its contention. The confirmatio! 
of the sale, evidenced by the sheriff's deed, passed title and the tim 
when it was filed would be immaterial. Since the property was no 
subject to taxation in 1941, it should not be placed on the tax roll. 


In the case of an individual, proceedings might be taken as pro 
vided in Sec. 77-1923, Compiled Statutes for 1929, and I see no reasol 
why the City might not so proceed. 
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You say further: 


“The third question: On September 15, 1942, the City of Osceola 
bid in certain properties at tax foreclosure sale. They con- 
tend that the 1941 tax on these properties should not be adver- 
tised. What shall I advise the Treasurer as to his procedure 
on these items?” 


You do not state what provisions of the statute the tax fore- 
closure sale was had under nor do you state whether the two-year 
redemption time had elapsed and we must assume that the property 
was bid in and was being held subject to confirmation after the expira- 
tion of the two-year redemption period. Until the two-year redemption 
period expired and the sale was confirmed, the property would still be 
subject to such further taxes as might accrue and it would seem that the 
property should be advertised if the subsequent taxes are not paid. 


AGENCIES 
June 12, 1940 
Mr. V. B. Kinney, Commissioner of Labor. 


In your letter of June 7, you request our opinion as to whether or 
not the International Correspondence School is subject to the provisions 
of Chapter 48, Article 5, governing private employment agencies. 
You state: 


“.. . that the International Correspondence School advertises 
for help in the Want Ad section of the Omaha World Herald 
for stenographers. Those answering the ad are told that they 
will train them to be stenographers or secretaries if they will 
work in offices in Omaha, and the party for whom they 
work will pay the International Correspondence School for 
the courses, and the employer will instruct the employee.” 


Section 48-502, Compiled Statutes of Nebraska for 1929, in part, 
provides that: 


“No person, firm or corporation in this state shall open, operate 
or maintain a private employment agency for hire or for help 
without first obtaining a license for the same from the secre- 
tary of labor, *°* *” 


Section 48-501, Compiled Statutes of Nebraska for 1929, defines 
“private employment agencies” as follows: 


“The term ‘employment agency’ means and includes the busi- 
ness of conducting as owner, agent, manager, contractor, sub- 
contractor or in any other capacity an intelligence office, 
domestic and commercial employment agency, * * * or any 
other agency of office for the purpose of procuring or at- 
tempting to procure help or employment or engagements for 
persons seeking employment or engagements or for the regis- 
tration of persons seeking such help, employment or engage- 
ment, or for giving information as to where and of whom such 
help, employment or engagement may be procured, where a 
fee or other valuable consideration is exacted, or attempted 
to be collected, directly or indirectly, for such services, * * *” 
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It occurs to us that the method of operation indulged in by the 
International Correspondence School falls within the definition of 
Section 48-501. The persons who answer the advertisements are “per- 
sons seeking employment,” and the International Correspondence School 
receives “a fee or other valuable consideration” in that they sell a 
course of study. This is exacting a fee “indirectly”. 


February 14, 1942 
Mr. O. M. Olsen, Commissioner of Labor. 


We have your request for an opinion relative to the Nebraska 
Employment Agency Law, said request covering two classes of persons, 
and the inquiry being as to our opinion as to whether this class of ser- 
vice constitutes an employment agency within the meaning of the Ne- 
braska statute. We will undertake to answer them as submitted. 


First, dancing instructors who make a charge for their services as 
instructors and in addition to giving dancing lessons maintain a book- 
ing agency for the purpose of securing engagements for public per- 
formances by their advanced pupils for which the instructors, as agents, 
charge a fee of the person or organization to whom such dancers or 
performers are supplied, but without fee being charged of the per- 
formers. 


In response to this inquiry, it is our opinion that such persons do 
constitute an employment agency within the meaning of the Nebraska 
statute. Section 48-501, Compiled Statutes of Nebraska for 1929, has 
the following language: 


“The term ‘employment agency’ means and includes the busi- 
ness of conducting, as owner, agent, manager, contractor, sub- 
contractor or in any other capacity an intelligence office, 
domestic and commercial employment agency, theatrical em- 
ployment agency, * * * for the purpose of procuring or attempt- 
ing to procure help or employment or engagements for persons 
seeking employment or engagements or for the registration of 
persons seeking such help, employment or engagements, or for 
giving information as to where and of whom such help, employ- 
ment or engagement may be procured, where a fee or other 
valuable consideration is exacted, or attempted to be collected, 
directly or indirectly, for such services, whether such business 
is conducted in a building or on the street or elsewhere. * * *” 


In reading the whole of the statute, we find that the legislature 
has not made any differentiation as to who pays this fee. It is our 
opinion that as the statute stands the collection of this fee from 
either the employee or the employer is sufficient and certainly the 
services that you outline in your No. 1 question brings such persons 
within the term “theatrical employment agency.” It is ,therefore, our 
opinion that such persons are required to have a license under the Ne- 
braska statute. 


As to your second inquiry relating to “an agency which represented 
one or more bands or orchestras, or the person or group for whom the 
services of a band or orchestra is procured, and receives a fee from the 
players or their leader for procuring the engagement, or from the person 
or group for whom the services of the players are procured,” this 
question offers a different proposition entirely than the first question. 
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It would seem to us that such an agency is either what is known as an 
artist’s representative or an entertainment bureau. If the agency oper- 
ates solely for certain specified bands or orchestras and fee is procured 
from the leader of the orchestra, it would seem to us that this would 
constitute the person as an artist’s representative, which in our opinion 
is not covered by the Nebraska statute. If, on the other hand, these 
persons or agencies are available for service to that branch of the 
public that are engaged in furnishing music or entertainment it would 
seem to us that such persons would come within the Nebraska statute, 
because the language found in Section 48-501 refers to engagements 
as well as employment and it would seem that this is what the legis- 
lature must have had in mind, and, therefore, it is our opinion that 
where an agency is engaged in the procuring of engagements for bands 
in general that they do come within the provisions of our employment 
agency statute. If, on the other hand, the agency represents only one or 
several bands and is not open to engagement for other persons, then they 
would come within the definition of an artist’s representative and it is 
our opinion that such are not covered by our Nebraska statute. In 
other words, on your second inquiry, it would seem that you will have 
to first make a determination of fact. 


AGENTS 


November 13, 1941 
Honorable Wade R. Martin, Director, Department of Banking. 
You say: 
“We would like your opinion on the following question: 


“Does Legislative Bill No. 282, Fifty-fifth Session, Nebraska 
Legislature, 1941, prohibit licensee under said act from having 
agents or solicitors distributed in different points of the State 
for the purpose of securing or obtaining applicants for loans 
with the licensee? 


“At least two licensees to our knowledge have been operating 
in the past and under the old law on this basis. The method 
of operation as we understand is by means of having a repre- 
sentative or a local man in a community who has a supply of 
application blanks furnished to him by the licensee. The rep- 
resentative or appraisers, as some of the licensees designate 
them, will advertise in the local papers for loans. An applicant 
for a loan may call upon the appraiser who will assist the 
applicant in the preparation of the application and will also 
make an appraisal of the security. The application is then for- 
warded to the licensee at its place of business and either the 
granting or denial of the application is made by the licensee. In 
the event the loan is granted the licensee prepares all of the in- 
struments and executes a check for the proceeds of the loan. 
These various instruments together with the disbursement is 
then forwarded by the licensee to the appraiser who in turn 
obtains the signature of the applicant to the note and other 
instruments and delivers a check representing the disbursement 
for the loan. The representative is paid a commission upon the 
loans that he obtains for the licensee. It is our understanding 
that the services of the representative or appraiser then ceases. 
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Payments are made by mail directly by the borrower to the 
licensee, at its place of business. 


“Section 5 of the Act provides as follows: 


“‘Not more than one place of business shall be maintained 
under the same license, but more than one license may be 
issued to the same licensee upon compliance with all of the 
provisions of the law governing the issuance of an original 
license, for each such new license.’ 


“By referring to the Rules and Regulations promulgated by the 
Department we call your attention to Article 2, Section 1 which 
consists of a definition of ‘place of business’. We also refer 
you to Article 5, Section 8. 


“We will appreciate your opinion on this matter.” 


L. B. No. 282 does not contain a definition of the term “place of 
business,” but you have in your Rules and Regulations, Article I, 
Section 1, defining this term as follows: 


“Place of business’ shall be defined to mean any specific ad- 
dress from which the business of negotiating, making or col- 
lecting loans is done.” 


There can be no doubt but that this definition is within your rule- 
making power and it seems clear that the plan set forth in your letter 
is a violation of such rule, since such agents are “negotiating loans.” 
Also, in Article V, Section 8, of your Rules and Regulations, you state 
as follows: 


“No licensee shall pay any fee or commission or make or offer 
to make any payment or gift to any person, other than a duly 
authorized agent within the licensed office of such licensee, for 
recommending the licensee or inducing any person to apply for 
or procure loans from such licensee.” 


The plan is also a violation of said section, since “the representative 
is paid a commission upon the loans that he obtains for the licensee.” 


AGREEMENTS 
June 26, 1942 


Mr. Wardner G. Scott, State Engineer, Department of Roads 
and Irrigation. 


We have your request for an opinion relative to the authority of 
Mr. Scott, as state engineer, to enter into the attached agreement with 
the United States of America relative to the United States constructing 
a spur railroad track across State Highway No. 2, near Alliance, 
Nebraska. 


It is our opinion that under the statute Mr. Scott, as state en- 
gineer and head of the Department of Roads and Irrigation, is author- 
ized to execute such agreement on behalf of the State of Nebraska. 
Section 39-1404, Comp. St. Supp. 1941, makes it the duty of the De- 
partment of Roads and Irrigation to maintain the whole of the State 
Highway System. Section 39-1401, Comp. St. Supp. 1941, establishes a 
system of state highways and provides that it is to be improved and 
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maintained by the Department of Roads and Irrigation. Section 74-303, 
Compiled Statutes of Nebraska for 1929, provides that where it shall be 
necessary in the location of any part of any railroad to occupy any 
road or any part thereof it shall be competent for the municipal or 
other corporation or public authorities owning or having charge there- 
of and the railroad company to agree upon the manner and upon the 
terms and conditions upon which the same may be used or occupied. 
By Section 81-5901, Compiled Statutes of Nebraska for 1929, the De- 
partment of Public Works is authorized to exercise the powers and 
perform the duties formerly performed by the State Board of Irriga- 
tion, Highways and Drainage, and by Section 81-107, Comp. St. Supp. 
1941, the Legislature provided that the State Engineer should be 
construed to mean the Secretary of the Department of Public Works. 
By Section 81-6314, Compiled Statutes of Nebraska for 1929, this de- 
partment was given jurisdiction over “all matters pertaining to * * * 
highways and drainage and shall adopt rules governing matters com- 
ing before it.” ; 


From the above cited sections of the statute and an examination 
of the proposed agreement, we give it as our opinion that Mr. Scott, 
as state engineer, has the legal authority to enter into the attached 
agreement for the State of Nebraska. 


AGRICULTURE 


July 12, 1941 
Department of Agriculture & Inspection. 


Reference is made to your communication of July 7th. 


You call attention to the fact that this act will become effective 
August 24; that your division is required to administer the law, to 
license all distributors of refund tax gasoline and issue permits to 
purchasers thereof, and to furnish free of charge standard books of 
invoices, application blanks, etc. 


You further state that you have been informed that there is a 
possibility of a referendum petition being circulated for the purpose 
of referring this act to the voters; that you have requisitioned supplies 
and equipment in order to proceed to administer the act on August 
24, and that a large part of the equipment and supplies must be or- 
dered at least six weeks or two months in advance in order to insure 
delivery by August 24. 


You request this office to advise you whether it is your duty to 
purchase such equipment and supplies, and prepare to administer the 
act, notwithstanding the possibility of a referendum. In reply we 
advise you that in our opinion it is not a matter of choice with you, 
put your bounden duty under the act to be prepared on August 24, 
1941, to perform the duties required of you by the legislature. Ob- 
viously, this requires the purchase of supplies and equipment, and it is 
our opinion that you would be remiss in your duties if you failed to 
purchase the same and set up the proper organization to enable you to 
administer the act passed by the legislature, when it becomes effective. 


You also ask how, in such case, you may pay for the equipment 
and supplies so purchased if, after their purchase, a referendum petition 
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is filed containing sufficient signatures to suspend the operation of the 
act. 


In this connection you are advised that the general appropriation 
to the division of motor fuels, made by the last legislature, covers the 
purchase of the equipment and supplies, and it is our opinion that this 
expense should be paid from the funds so provided. 


ANIMAL INDUSTRY 
January 30, 1940 
Department of Agriculture, State of Nebraska. 


You inquire as to the authority of the state to retest breeding 
cattle in a county declared to be an area for eradication of tubercu- 
losis. 


The legislature in 1927 passed a law enumerating the duties and 
powers of the Department of Agriculture in reference to the protection 
of health of domestic animals. The law is quite elaborate, complete 
and clear. We know of no better way to answer your question than 
to quote at length from the pertinent statutory provisions. 


Section 54-901 confers the powers and duties upon the department 
in this language: 


“The Department of Agriculture shall be vested with the 
power and charged with the duties of protecting the health of 
livestock in Nebraska, of determining and employing the most 
efficient and practical means for the prevention, suppression, 
control and eradication of dangerous, infectious, contagious or 
otherwise transmissible diseases among domestic animals, * * *”. 


Authority for the making of inspections is provided for in Section 
54-902 as follows: 


“The Department of Agriculture shall enforce the provisions 
of this Act. It shall make or cause to be made all necessary 
examinations and inspections and shall have authority to 
promulgate such rules and regulations as are necessary to 
promptly and efficiently enforce and effectuate the general 
purpose and provisions of this Act. * * *”. 


Section 54-903 provides: 


“The Department and any officer, agent, employee or ap- 
pointee of said Department shall have the right to enter upon 
the premises of any person who has, or is suspected of having, 
any domestic animal or animals thereon, for the purpose of 
making any and all inspections, examinations, tests and treat- 
ments of such animals and to declare, carry out and enforce 
any and all quarantines.” 


Section 54-908 makes it a misdemeanor to interfere with the making 
of an inspection or test by any authorized person. 


The type of cattle mentioned in your letter do not fall within Sec- 
tion 54-909, which provides: 


“Steers and other cattle in feed lots being fed for market and 
steers brought in for feeding and grazing purposes shall be 
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exempted from test when kept separate and apart from tested 
cattle under the rules and regulations of the Department.” 


The authority for making retests in modified accredited counties 
appears in Section 54-912. It reads: 


“Retests shall be made by the Department in all such areas 
at such intervals as the Department may deem necessary to 
protect the work already done, and to preserve for such counties 
their standing as accredited or area tested counties under the 
uniform methods and rules adopted by the United States Bureau 
of Animal Industry for the establishment and maintenance of 
tuberculosis-free accredited herds and modified accredited areas, 
and under the provisions of any agreement entered into between 
the United States Bureau of Animal Industry and the Nebraska 
Department of Agriculture. Such re-tests shall be made at 
such times and in such manner as the Department may de- 
termine. Such re-tests shall be given preference over initial 
tests in subsequently established areas. The Department is 
authorized to make such re-tests in any county in the state 
which has been declared an area without petitions asking for 
such re-tests.” : 


Shortly after the passage of this law, the authority to carry out 
its provisions was questioned in Cedar County. The litigation resulted 
favorably to the state. State, ex rel. Sorensen, v. Knudtsen, 121 
Neb. 270. 


We believe that you not only have the authority, but that it is 
your duty to make re-tests whenever you have reason to believe that 
there are infected herds in an area now accredited. 


APPEALS 
August 5, 1942 
Mr. John P. Misko, County Attorney, Ord. 


We have your request for an opinion as to whether it is necessary 
for the county to file a bond in the event of an appeal from the action 
of the county court. The matter of appeals from the county court is 
governed by the provisions of Section 30-1603, Compiled Statutes of 
Nebraska for 1929, and the provisions of that section will govern, in 
our opinion, in the absence of some statutory exemption. As far as 
we can determine, the only exemption set up in the statute with rela- 
tion to doing away with appeal bonds, etc., are the provisions of Section 
20-2231, Compiled Statutes of Nebraska for 1929, which exempt the 
State of Nebraska, its officers, state board, state commission, head of 
any state department, agent or employee of the state, etc. It is our 
opinion that in the absence of some such specific exemption the county 
would be required to furnish bond. 


In addition to that, the Supreme Court of Nebraska in the case of 
Eastern Nebraska Public Power District v. County of Lancaster, de- 
cided in 1940, which was a case where Lancaster County undertook to 
appeal to the Supreme Court without furnishing bond upon motion to 
the Supreme Court based solely upon the fact that Lancaster County 
had not furnished bond, sustained the motion and dismissed the appeal 
Unfortunately no opinion was written. The Supreme Court acted in thé 
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same manner in the case of B. P. O. E. v. Douglas County, where an 
identical procedure was followed, and, again, the Supreme Court dis- 
missed for the failure of the county to furnish bond. 


We, therefore, give it as our opinion that the county must furnish 
bond to have a valid appeal. 


APPROPRIATIONS 
July 23, 1941 
Honorable Ray C. Johnson, State Auditor. 


The general appropriation act, Legislative Bill No. 222, passed by 
the fifty-fifth session of the Nebraska state legislature contained the 
following provision: 


“Sec. 174%. NEBRASKA ADVISORY DEFENSE 
COMMITTEE 


“Maintenance and expense, including necessary expenditures 
incurred under legislative bill No. 232, fifty-fifth session, Ne- 
braska state legislature, 1941, from its effective date up to 
and inclodine June 30, 1944.1. $7,500.00” 


You state that the question has arisen as to whether or not this 
provision makes available funds for the payment of expenses incurred 
by the Nebraska Advisory Defense Committee from the time of its or- 
ganization as provided in Legislative Bill No. 232, up to and including 
June 30, 1941, only, or whether it also provides funds for the necessary 
work of this committee for the biennium beginning July 1, 1941, and 
ending June 30, 1943. 


An examination of Legislative Bill No. 222 as originally introduced 
shows that no appropriation whatever was included for this committee. 
An amendment in the following words was proposed by the Appropria- 
tions Committee when it reported the bill out: 


“and immediately after line 6 in said section 17 insert the 
following: 


“NEBRASKA ADVISORY DEFENSE COMMITTEE 
“Maintenance and Expense $7,500.00.” 


On May 13, 1941, in response to an inquiry by the Honorable 
R. F. Weller, executive secretary of the Nebraska Advisory Defense 
Committee, this office advised in an opinion written by Mr. Beck 
that as the appropriation bill stood at that time funds would be avail- 
able for the activities of the committee for the period beginning July 
1, 1941, and ending June 30, 1943, and it was pointed out that while 
ample legislative authority is apparent in L. B. 232 for the incurring 
of expense immediately in the employment of technical assistants, 
clerical, stenographic and other personnel, such expenses could only 
be paid if the legislature should specifically appropriate money for 
the use of the committee during the then current biennium. Three days 
later the legislature amended the bill by adding after the words “main- 
tenance and expense” the words “including necessary expenditures in- 
curred under legislative bill No. 232, fifty-fifth session, Nebraska state 
legislature, 1941, from its effective date up to and including June 30, 
1941.” 
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Section 1 of Legislative Bill 222 reads as follows: 


“That the following named sums, or so much thereof as may 
be necessary, respectively, for the purposes named herein, be 
and are hereby appropriated or reappropriated out of moneys 
in the general fund or other funds as hereinafter specified and 
not otherwise appropriated, including balances and estimated 
receipts for the biennium beginning July 1, 1941, and ending 
June 30, 1943.” 


Considering Section 1 with Section 17% the intent of the legislature 
to appropriate funds for the purposes of the Nebraska Advisory De- 
fense Committee for the biennum beginning July 1, 1941, appeared 
clear under the provision as first worded. The amendment last re- 
ferred to shows that the legislature intended to authorize in addition 
thereto the necessary expenditures incurred from the date the com- 
mittee was organized up to and including June 30, 1941. 


It is our opinion, therefore, that the $7,500.00 appropriated may 
be used for the payment of any necessary expenditures incurred from 
the time of the organization of the committee up to and including 
Tune 30, 1943. 


May 18, 1942 
Game, Forestation and Parks Commission. 


Answering your inquiry as to whether the appropriation, con- 
tained in Section 22 of the General Appropriation Bill, No. 222, Fifty- 
fifth Session, for $5,000.00 for improvement of the Chadron State Park, 
could be used after the expiration of the biennium ending June 30, 
1943, we will say that under Section 22, Article III, Constitution of 
Nebraska, that such appropriation will lapse at that time, to-wit, 
June 30, 1943, and if there is anything unused in the fund at that 
time it will be necessary to get a re-appropriation for the same. 


ARMORY BOARD 
January 30, 1942 
Guy N. Henninger, Brigadier General, The Adjutant General. 


We have yours of January 28 in which you say: 


“The Nebraska National Guard organizations, now located at 
Omaha, have had opportunities to receive gifts and donations 
in the nature of property and facilities of value to the or- 
ganization as a whole. Such gifts have been tendered by in- 
dividuals and corporations. Officers of the Nebraska State 
Guard are hesitant in accepting these items because of the 
statutory provision quoted above. It is requested that your 
office prepare and render an opinion on the question of 
whether or not the organization or units of the Nebraska 
State Guard may accept such gifts, equipment and facilities 
without violation of said provision.” 
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Legislative Bill No. 368, of the 1941 Session of the Nebraska State 
Legislature, appears as Sections 55-401 to 55-414 of the 1941 Com- 
piled Statutes Supplement. Section 55-402 thereof provides as follows: 


“The governor is hereby authorized to prescribe rules and regu- 
lations not inconsistent with the provisions of this act govern- 
ing the enlistment, organization, administration, equipment, 
maintenance, training and discipline of such forces: Provided, 
such rules and regulations, in so far as he deems practicable 
and desirable, shall conform to existing law governing and 
pertaining to the national guard and the rules and regulations 
promulgated thereunder and shall prohibit the acceptance of 
gifts, donations, gratuities or anything of value by such 
forces or by any member of such forces from any individual, 
firm, association, or corporation by reason of such member- 
ship.” 


It will be observed that the terms of this statute are definite and 
specific and they positively prohibit the acceptance of gifts or dona- 
tions by the State Guard itself, or any member of it. We do not be- 
lieve this section of the statute to be open to any other construction. 
The prohibition is positive. 


However, permit us to call your attention to the provisions of 
Sections 55-501 to 55-506 of the 1941 Compiled Statutes Supplement, 
which provides for the creation and operation of a Nebraska Armory 
Board. By the provisions of these sections the Nebraska Armory 
Board is created. It is made a body politic and corporate. It has all 
of the powers of a board of directors of a corporation operating under 
our law, and specifically has the powers “to acquire, hold and convey 
real or personal property, by gift or purchase for armory purposes.” 


Now, if we read Section 55-404 of the State Guard Act, we find 
that the governor is authorized to make available to the State Guard 
the facilities of state armories and their equipment and such other 
state premises and property as may be available, and where state 
facilities are not available, such may be leased in the manner pro- 
vided by law for the national guard. 


We are of the opinion that it is perfectly proper and lawful for 
any of the persons who desire to do so, to donate whatever property 
they desire, to the Nebraska Armory Board. Title remains in the 
Nebraska Armory Board in its corporate capacity, but it is a state 
facility under the terms of the State Guard Act, which the governor 
may make available to the State Guard. 


ARRESTS 
February 13, 1940 
Motor Vehicle Division. 
We have yours of recent date in which you say: 


‘On Sunday, November 12, 1939, Corporal Robinson arrested 
Abe Solomon of New York City at Schuyler, Nebraska, on a 
charge of reckless driving. Corporal Robinson contacted County 
Attorney Edward Asche and secured a complaint for reck- 
less driving. The defendant was taken before County Judge 
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Wm. Roether at Schuyler. The complaint was read and Judge 
Roether set a cash bond of $15 which was posted by Solomon. 
Date for trial was set at 11:00 a. m. on November 13, 1939. 
Corporal Robinson was present at the appointed time. The 
defendant, Mr. Solomon, failed to appear. The court declared 
the bond forfeited.” 


We have reviewed the situation as set forth in your letter and 
the fact that the arrest was made on a legal holiday, Sunday, is of 
no consequence whatever. This arrest is as valid as an arrest made 
on any other day. It is only the court procedure which might be 
affected. 


The statutes provide, Section 27-316 of the 1929 Compiled Statutes, 
as follows: 


“No court shall be opened, nor any judicial business be trans- 
acted on Sunday, * * * except: * * .. Third. To exercise the 
powers of a single magistrate in a criminal proceeding. * * *” 


So that the proceedings had on Sunday, which takes us up to the 
posting of the bond, were perfectly valid and legal. 


The fact that the defendant failed to appear at the date set for 
trial merely made it possible to forfeit the bond, and the procedure for 
forfeiture should be the same in this case as in any other criminal case. 


July 7, 1941 
Mr. Leo M. Bayer, County Attorney, Alliance. 


Reference is made to your communication of July 2 in which you 
ask our opinion as to how the ownership should be alleged in an in- 
dictment for burglary of a house, the title to which is in the wife, 
but which is occupied by the husband and wife. 


As we understand the opinion of the court in Winslow v. State, 
26 Neb. 308, 41 N. W. 1116, it is necessary that the name of the owner 
of the burglarized building be set out, but for this purpose the person 
in visible occupancy and control is considered the owner whether he 
be the owner of the title or merely a tenant. 


In Hahn vy. State, 60 Neb. 487, 83 N. W. 674, the court held that 
where a dwelling house is occupied by the owner, the ownership in an 
information for burglary should be laid in the owner of the title, not- 
withstanding others may occupy the house with him. 


For this reason it would seem to me that you are entirely safe 
in alleging the ownership in the wife. It might be that you would be 
safe in alleging the ownership of both the husband and wife. How- 
ever, the cases, such as Clark v. State, where larceny was involved, 
are of no particular help since there is a special statute covering the 
matter of alleging ownership of property which is stolen . 
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July 7, 1941 
Mr. Walter H. Smith, County Attorney, Plattsmouth. 


In your communication of June 25, you state that on April 10, 
1941, one Long entered a plea of guilty to a violation of Section 43-229, 
Cc. S. Supp. 1939, a misdemeanor, and that he was sentenced by the 
court to be confined in the county jail for a period of six months and 
to pay a fine of five hundred dollars and costs of prosecution. The 
court did not, however, order that the defendant remain confined in 
the county jail until the amount of the fine and costs should be paid, 
put simply directed that he be placed in the custody of the sheriff to 
carry the sentence into effect. 


As we understand it you desire the opinion of this office as to 
whether this defendant may be held in the county jail until the fine 
and costs are paid or otherwise discharged, after the expiration of the 
six months’ sentence of imprisonment. 


Section 29-2203, C. S. 1929, provides as follows: 


“Whenever a fine shall be the whole or part of a sentence, the 
court may order that the person sentenced shall remain 
confined in the county jail until the amount of such fine and 
costs are paid.” 


We are inclined to the opinion that unless the court enters an order 
in language substantially as directed by the statute, a defendant who has 
been sentenced to pay a fine may not be confined in the county jail for 
non-payment of the fine until after an execution has been issued. The 
direction that the defendant be placed in the custody of the sheriff to 
carry “this sentence into effect,” might possibly be sufficient to indicate 
the intention of the court that the defendant should be confined in the 
jail until the fine and costs were paid, but in view of the fact that the 
sentence also includes confinement for six months in the county jail, 
we doubt whether the direction that the defendant be placed in the 
custody of the sheriff is sufficient to constitute an order for con- 
finement for non-payment of the fine as contemplated by Section 
29-2203. 


Therefore, in our opinion, this man may be held in the county jail 
after the expiration of his six months’ sentence only if an execution is 
issued under Section 29-2404, C. S. 1929. If the sheriff is unable to 
come at the goods and chattels of the denfendant, he may, for want of 
the same, levy the execution upon the body of the defendant and he is 
thereupon to be committed to the jail until the fine and costs are paid 
or otherwise discharged. 


That this is the correct procedure is indicated by Luther v. State, 
85 Neb. 674, 124 N. W. 117, and State v. Swedland, 114 Neb. 280, 
207 N. W. 29. 


ASSESSMENTS 
May 22, 1939. 
Mr. Robert R. Wellington, County Attorney, Chadron. 


Reference is made to your communication of May 18, in which 
you say: 
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“A couple of years ago I gave the County Clerk an opinion 
based on the provisions of Section 77-1410, to the effect that 
any personal property brought into the State after the first of 
April and prior to the first day of July in any year should be 
listed by the assessor and returned by the assessor for taxa- 
tion that year, unless proof of payment, as required by statute, 
could be shown elsewhere, and as regards new automobiles, I 
had advised the assessor that if the description of the same did 
not appear in the tax return of the various authorized dealers, 
it could then be assumed that the car was brought into the 
State subsequent to the first of April, and it should be listed for 
taxation in the name of the purchaser. I am still of the 
same opinion.” 


You say that the County Clerk has advised you that he has seen 
a newspaper clipping reciting that this office had given an opinion to 
the County Assessor of Lancaster County to the effect that new cars 
are not to be listed for assessment, and you also say that the County 
Clerk informs you that, in Sheridan and Scotts Bluff Counties, new 
cars are not listed for taxation and that persons in your county, who 
have been assessed, complain that they are prejudiced by reason of 
the return for taxation in Dawes County of automobiles when the same 
practice is not observed in neighboring counties. 


This office follows the policy of giving opinions only to state officers 
and, under proper circumstances, to the several county attorneys. 


It would, therefore, be improbable that any opinion to the County 
Assessor of Lancaster County had been given. A careful examination 
of the opinions filed discloses no opinion to the County Assessor of 
Lancaster County and no opinion to any other person to the effect that 
new motor vehicles brought into the state after April 1 and before 
July 1 are not to be assessed. The only opinions which we have given 
are substantially to this effect: 


The law generally provides that personal property is to be assessed 
as of April 1. Ordinarily, personal property purchased after April 1 
would not be assessed until the following year. The only exception to 
this general rule would be where the situation is governed by Section 
77-1410, Compiled Statutes for 1929. That Sections provides as follows: 


“When any person shall bring personal property into the state 
after the first day of April and prior to the first day of July 
in any year, it shall be the duty of the assessor to list and 
return such property for taxation that year, unless the owner 
thereof shall show to the assessor, under oath and by produc- 
ing a copy of the assessment duly certified to by the proper 
officer of the state or county in which said property was 
assessed, that the property has been listed for taxation for that 
year in some other county in this state, or in some other state 
or territory of the United States, or that such property has 
been received by him in exchange for money or property al- 
ready listed for taxation during that year. If such property 
is brought into any county, after the assessor has made his 
return for that year to the county clerk, the assessor shall at 
once assess such property and return the same to the county 
clerk, who shall enter the same on the tax books as in other 
cases. The persons so assessed shall have the right to appear 
before the county clerk at any time before the taxes become 
due, and the county clerk shall equalize such person’s assess- 
ment.” 
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If, between April 1 and July 1, a motor vehicle is brought into 
the state by a dealer and before July 1 sold to a purchaser, the motor 
vehicle should be assessed to the dealer, just as any other personal 
property brought into the state between April 1 and July 1 should be 
assessed to the person bringing it into the state. If an individual 
motor vehicle user, of course, should buy a motor vehicle outside the 
state and bring it in between those dates, it should be assessed to him. 


I am slightly doubtful whether the assessor would be justified in 
assuming that a car was brought into the state after April 1 simply 
because no authorized dealer in the county had returned it for taxation. 
There is always the possibility that the purchaser may have gone into 
some other county in the state to buy his automobile. It seems to me 
that it is a question of fact in each case, which the assessor must 
determine. 


I am inclined to think that both Sheridan and Scotts Bluff counties 
are following substantially this procedure, but, as suggested by you, I 
am taking the liberty of sending a copy to Mr. Frank Glebe, County 
Attorney of Scotts Bluff County, and Mr. Edmund W. Hollistien, County 
Attorney of Sheridan County. They have not solicited opinions on this 
matter and will, I hope, not be offended upon the receipt of an opinion 
voluntarily as far as they are concerned. 


August 14, 1939. 
Mr. Edwin O. Simon, County Attorney, Furnas County. 


You ask for an opinion relative to the power of the County Board 
of Equalization to lower the assessed valuation upon certain lots in 
the Village of Oxford, Nebraska, for the years 1931 and 1932, for which 
years the real estate taxes have not been paid. 


Section 77-1702, Compiled Statutes of Nebraska for 1929, provides 
for a meeting of the County Board of Equalization in June of each year 
to correct errors in assessment. 


Section 77-1705 provides that appeals may be taken from any action 
of a County Board of Equalization to the District Court, within 20 days 
after the Board adjourns in any year. 


Our Supreme Court has held in several cases that no relief may be 
had on account of a mistake in an assessment, except in an application 
before the Board of Equalization at the proper time and on appeal from 
their holding. See Western Union v. Douglas County, 76 Neb. 666, 107 
N. W. 985; Power v. Jones, 126 Neb. 529, 255 N. W. 781; Hahn System 
v. Stroud, 109 Neb. 181, 190 N. W. 572. 


It is, therefore, our opinion that there is no way at this time to 
legally lower an assessed valuation for any prior years. 


May 1, 1939. 
Mr. A. W. Storms, County Attorney, Holdrege. 


In your letter of March 25 you ask whether tax sale certificates 
should be listed as Class A or Class B intangible property. 


Said statute states as follows: 


“Class A. Class A shall consist of money, United States legal 
tender notes and other securities of the United States payable 
on demand, saving accounts, all bank deposits, bills of ex- 
change, checks and drafts. All intangible property as defined 
in Class A shall be taxed where said intangible property is 
assessed at two and one-half mills on the dollar of the actual 
value thereof.” 


Since tax sale certificates are not included in Class A, it would seem 
that they would be properly listed as within Class B, which includes all 
other intangibles. 


January 9, 1940 
Mr. W. T. Gleeson, County Attorney, Wahoo. 
You say: 


“A live stock feeder, by his son, who was in charge of opera- 
tions, executed a tax return on May 18, 1939. In this return 
be listed, inter alia, 674 head of cattle . Sometime thereafter 
he made an oral claim for exemption on the ground that the 
live stock were brought into Nebraska after April 1st, and 
that such cattle had been returned for assessment in the state 
of Texas during the year 1939. He did not appear before, nor 
file a complaint with, the Board of Equalization. During the 
period from May to December the taxpayer attempted to pro- 
cure the certificate called for by the above mentioned sections. 
Sufficient and satisfactory proof that the cattle had been 
assessed in Texas was finally submitted on or about the 10th 
day of December, 1939. 


“Since the tax became due on November Ist, and delinquent 
on December ist, I advised the county assessor and the county 
board that it was too late to correct the return, and likewise 
that the board may not make a correction of the tax rolls 
under the provisions of Section 1006 of Chapter 77. I advised 
the taxpayer to pay the tax under protest under the first sub- 
division of Section 1923 of Chapter 77. 


“Notwithstanding my advice to the taxpayer I have expressed to 
the County board a doubt whether they may lawfully refund 
the tax.” 


You request an opinion from the attorney general’s office upon 
the question. 


It was proper for the assessor to list the cattle for taxation in 
your county, unless the owner produced a certificate from the county 
clerk, or other county officer, showing they had been assessed else- 
where in 1939 before they had been brought into your county. This 
was not done in time to authorize the county assessor to keep them off 
the tax list in your county for the year 1939. 


It appears from your statement, however, that the cattle had been 
assessed in the State of Texas for the year 1939, before they were 
brought into Saunders County. It occurs to me that the assessment 
could have been corrected before the tax was paid, if the county clerk 
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and the county board were satisfied that the cattle had been assessed 
in Texas prior to their assessment in Saunders County, and if the facts 
had been shown at the right time, they would not have been subject to 
assessment in Saunders County. 


Section 77-1006 Compiled Statutes, provides, among other things, 
that: 


“The county clerk of any county, with the approval of the 
county board of any county, may correct the tax list before the 
tax is paid in case of erroneous assessments.” 


Section 77-1923 Compiled Statutes, provides, however, another rem- 
edy a tax payer has in such a case. It provides: 


“Tf such person claim * * * that the property has been twice 
assessed in the same year, and taxes paid thereon, he may pay 
such taxes under protest to the county treasurer, or other 
proper authority, and it shall be the duty of the treasurer, 
or other proper authority receiving such tax, to give a receipt 
therefor, stating thereon that they were paid under protest, 
and the grounds of such protest.” 


The county board then inquires into the matter at its next meet- 
ing, and orders the amount paid refunded, if it finds that the grounds 
of protest were well taken. 


June 12, 1939 
Mr. William H. Lamme, County Attorney, Fremont. 


Section 77-1601, Compiled Statutes of Nebraska Supplement, 1937, 
provides that: 


“All real property in this state subject to taxation shall be 
assessed on the first day of April, 1933 and 1934 and every 
second year thereafter, which assessment shall be used as a 
basis of valuation for taxation until the next regular assess- 
ment, except as hereinafter provided, * * * 


L .B. No. 5, which proposed to amend the above section by pro- 
viding for an assessment in the years 1939 and 1940 and every second 
year thereafter, was defeated in the Legislative Session just past. 
It, therefore, appears that no general revaluation of real estate for tax 
purposes may be made in the year 1939. 


Section 77-1503, Compiled Statutes of Nebraska for 1929, i Sau. 
in part, as follows: 


“The total assessed value of any real property, including the in- 
terests of the mortgagor and mortgagee, shall not be changed 
except when all the real property of the county is assessed 
unless its value is changed by reason of altered conditions.” 


In the case of Sloan v. Fillmore County, 126 Neb. 524, the refusal 
of the County Board of Equalization to reduce values of real estate in 
a year other than as provided in Section 77-1601 was upheld for the 
reason that no altered conditions were shown which would warrant the 
change in the valuation. 
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Section 77-1702, Compiled Statutes of Nebraska for 1929, provides, 
in part, as follows: 


““* * * In cases of evident error of assessment or of apparent 
gross injustice in overvaluation or undervaluation of real 
property, the county board of equalization may at its annual 
meetings consider and correct the same by raising, after due 
notice has been given to the interested party or parties, or by 
lowering the assessed valuation of such real property.” 


This section was construed in State v. Grow, 74 Neb. 850, 105 N. W. 
898, where in the Court held that the County Board of Equalization 
could, upon a proper showing, change the valuation of tracts of farm 
sero years other than those in which a general valuation is pro- 
vided for. 


It appears that where altered conditions require it or in cases of 
evident error of assessment or of apparent gross injustices in over- 
valuation or undervaluation, the County Board of Equalization may in 
any year equalize the valuation of real estate to correct the error. 
The determination of the existence or non-existence of these conditions 
is a question of fact to be decided in the first instance by the Board of 
Equalization. 


April 27, 1939 
Mr. H. A. Brubaker, County Attorney, Nelson. 


Answering yours of April 21, Section 77-1402 Compiled Statutes, 
1929, provides in part as follows: 


“Personal property, except such as is required in this chapter 
to be listed and assessed otherwise, shall be listed and assessed 
in the county, precinct, townhip, city, village and school dis- 
trict where the owner resides, except that property having 
real situs, like grain elevators, lumber yards or any established 
business, shall be listed and assessed at the place of such 
situs, * * *”, 


Section 77-1417 Compiled Statutes, 1929, is as follows: 


“The property of banks or bankers, or other companies, and 
merchants, except as hereinafter specifically provided, shall be 
listed and taxed in the county, township, precinct, city, village 
and school district where the business is done; and of manu- 
facturers and mines in county, townships, precinct, city, vil- 
lage and school districts where the manufactory or mine is 
located.” 

These sections would seem to provide for taxing an established 

business at its permanent situs. 


I do not believe a part of a merchant’s stock can be temporarily 
removed to a location other than that of the established business and 
thus gain an independent situs for taxation purposes. 


Your question turns on these questions: Was there a severance 
from the stock? Has removal been determined upon permanently? 


Your attention is called to Section 77-1415 Compiled Statutes, 
which is as follows: 
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“In all questions that may arise under this chapter as to the 
proper place to list personal property, or where the same can- 
not be listed as stated in this chapter, if between several places 
in the same county, the place for listing and assessing shall 
be determined and fixed by the county board; and when be- 
tween different counties, by the state board of equalization 
and assessment; and when fixed in either case, shall be as bind- 
ing as if fixed in this chapter.” 


June 13, 1939 
Mr. Charles E. McCarl, County Attorney, McCook. 3 


You inquire whether or not certain wheat owned by a resident of 
Red Willow County, but stored in a warehouse in Kansas City, Missouri, 
is subject to assessment in Nebraska. It is now quite well settled that 
tangible personal property is taxable in that state only where it has its 
actual situs, regardless of where the owner’s domicile may be. Note in 
110 A. L. R. 700; Frick v. Pennsylvania, 69 U. S. L. Ed. 1058; 42 
A. L. R. 316, 26 R. C. L. paragraph 245, page 278; Union Refining 
Company v. Kentucky, 50 U. S. L. Ed. 150; Capital Construction Com- 
pany v. City of Des Moines, 235 N. W. 476. 


The presumption is that the situs of personal property is at the 
domicile of the owner. State v. Timbrooks Estate, 129 S. W. 1068, 145 
Mo. App. 368; Corn v. Cameron, 19 Mo. App. 573; People v. Culver, 
136 N. E. 682, 304 Ill. 566; People v. Niles, 35 Calif. 282. 


In the absence of a showing that it has a different situs, personal 
property is taxable at the domicile of its owner. 61 C. J., paragraph 
208, page 223. 


To acquire a situs in a state other than that of the owner’s domicile, 
tangible personalty must have a definite location and accompanied by 
some degree of permanency, mere temporary or transient presence 
within that state not being sufficient. Commonwealth v. Dun, 126 Ky. 
109, 102 S. W. 859, 10 L. R. A. (NS) 920. 


The cases we have discovered most nearly in point are the following: 


“Coal mined by a domestic corporation in its own state is 
taxable therein, although it has been transported to places in 
other states where it is held for sale, — at least, this is so 
when there is no proof of its taxation at the places where it is 
actually resting.” Commonwealth v. Pennsylvania Coal Com- 
pany, 3 Dauphin County Reports 142. 


“The situs of tangible personal property is at the domicile 
of the owner if temporarily and not permanently located and 
not taxed locally where it is found.” Commonwealth v. Amer- 
—o, ae Oo Company, 122 Pa. 383, 1 L. R. A. 287, 9 
A. S. R. 116. 


In view of the above, it is our opinion that unless a showing is 
made that the wheat referred to is permanently located out of this 
state and was taxed in Missouri, it should be assessed in Nebraska. 
These are conclusions of fact to be determined by the assessor, taking 
into consideration the points of law above mentioned. 
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May 10, 1940 
Mr. A. W. Storms, County Attorney, Holdrege. 


In your communication of May 8 you ask the opinion of this office 
as to whether a county board may legally refuse, under Section 68-266, 
Compiled Statutes Supplement of Nebraska for 1939, as amended, to 
pay more than $50.00 for the burial of an indigent person who was 
not at the time of his death rceiving old age assistance, but was 
receiving some other form of relief. 


There is no statute specifically commanding the county board to 
pay the burial expense of indigent persons generally, with the exception 
of Section 68-266, as amended, which requires such burial of old age 
recipients, Section 68-410, C. S. Supp. 1939, as amended, relating to 
persons receiving blind assistance and Section 43-518, C. S. Supp. 1939, 
as amended, relating to dependent children. In these matters the maxi- 
mum burial expense is fixed at $50.00 and $40.00 respectively. 


However, Section 68-105, C. S. Supp. 1939, provides that the county 
shall have a claim against the estate of a deceased pauper for the 
reasonable expense of the burial of such person. Section 68-114, C. S. 
Supp. 1939, requires the burial of non-resident paupers, providing that 
the county shall furnish ‘all necessary means for a decent burial.” 


In neither of these statutes is there a limitation upon the amount 
which the county shall pay for such purpose. 


It is our opinion that except in the cases of old age assistance 
recipients, blind assistance recipients, and dependent children, the Legis- 
lature has not limited the amount which may be paid to provide a decent 
burial for poor persons, and that the limitation of $50.00 contained in 
Section 68-266, C. S. Supp. 1939, as amended, applies only to the class 
of persons mentioned therein. 


However, the most that is required in any case is that a decent 
burial be provided, and the county is liable only for the fair and reason- 
able value or expense of providing such a decent burial, and if the fair 
and reasonable expense of such a decent burial is $50.00, or less than 
$50.00, it would be the duty of the board to pay only such an amount 
as is reasonable. 


September 4, 1939 
Mr. W. Keith Peterson, County Attorney, Center. 


We acknowledge receipt of your letter of August 29, in which you 
ask for our official opinion upon the provisions of Legislative Bill No. 
889, Legislative Session 1939, with reference to the indexing and 
recording in the office of the Register of Deeds of old age assistance 
certificates, without charge. 


An unofficial opinion on this matter has already been given to your 
Register of Deeds by Mr. Ayres of this office. 


You state that the Register questions, and you likewise question, 
the legality of the provisions relating to the recording of instruments 
without fee, inasmuch as the Legislative Bill did not amend the general 
section on fees to be charged by the Register of Deed’s office. 
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The section to which you refer is Section 68-268, Compiled Statutes, 
Supplement 1937, as amended by Legislative Bill No. 389, in which it is 
provided: 


“* * * Whenever a certificate is issued for such assistance to 
any person in whom or in whose spouse the title to any real 
estate is vested, a copy of such certificate shall be indexed and 
recorded in the manner provided for the indexing of real estate 
mortgages in the office of the register of deeds or county clerk, 
as the case may be, of the county, in which the real estate is 
situated, and such recording and indexing shall constitute 
notice of such lien. Said register of deeds or county clerk 
shall not charge a fee for such recording and indexing. * * *”, 


We do not think the general provisions to which you refer would 
control over the specific provisions above set out. 


“When there are special provisions of a Statute referring to a 
particular matter, and there are general provisions of the 
same or another statute in force, referring to a class or 
series of matters including the former, the provisions of the 
special Statute will prevail so far as such particular matter 
is concerned, and there is a conflict between the two.” (Rich- 
ardson County v. Miles, 14 Neb. 311). 


“Sections 2140, 2165, Revised Statutes 1913, pertain to the 
subject of elections generally. The Nonpartisan Judiciary Act 
with its amendments is a Statute complete in itself and relates 
to an independent subject. It is an elementary rule of con- 
struction that special provisions in an Act relating to particular 
subject matter will prevail over general provisions in other 
Statutes, so far as there is a conflict.” (State v. Penrod, 
102 Neb. 734). 


We would, therefore, make no doubt that the provision that the 
Register of Deeds shall perform different services without fee is en- 
tirely valid. 


Furthermore, the Register of Deeds is paid by salary and without 
reference to the fees he may collect, and it is entirely within the power 
of the Legislature to impose extra duties upon him with or without 
providing that fee shall be collected therefor. 


We, therefore, concur in Mr. Ayres’ unofficial opinion. 


April 22, 1941 
Honorable Frank Brady, State Tax Commissioner. 


You have called to our attention the situation existing with regard 
to the collection of payments in lieu of taxes from the Consumers Public 
Power District, on account of properties of privately owned public 
utilities acquired by that district. 


You desire to know what, if anything, should be done by the 
local assessors as to assessing such property in the annual assessment 
of real and personal property throughout the state, and also what action, 
if any, should be taken toward the assessment of such companies for the 
purpose of securing a tax upon their franchise or corporate excess under 
Chapter 77, Article 8, Compiled Statutes, 1929. 
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The Consumers Public Power District is organized under the pro- 
vision of Chapter 70, Article 7, Compiled Statutes Supplement, 1939, 
often referred to as S. F. 310 of the 1933 legislative session. 


In 1939, prior to the organization of the Consumers Public Power 
District, when it became apparent that privately owned utilities were 
purposed to be acquired by one or more of the public power districts 
within the state, a proviso was added to Section 70-712, Compiled 
Statutes Supplement, 1939, which is as follows: 


“Provided, that whenever any such district shall purchase or 
acquire the plant or property of an existing privately owned 
public utility furnishing electrical energy for heat, power 
and other purposes, for use within this state, such purchase 
shall be upon the condition expressed in the contract of pur- 
chase and instrument of conveyance that such district shall 
annually pay out of its revenue, to the state of Nebraska, 
county, city, village and school district in which such public 
utility property is located, in lieu of taxes, a sum equal to 
the amount which the state, county, city, village or school 
district received from taxation, including occupation taxes, 
from such property owned from the person, firm or corporation 
owning the same during the year immediately preceding the 
purchase or acquisition of such property by such power 
district.” 


It will be observed that the provision in question does not assume 
to change the status of any public power district organized under 
Chapter 70, Article 7, as to taxation of property owned and acquired 
by it except as to such property as previously belonged to a privately 
owned public utility, and which might be subsequently acquired by a 
public power district. 


Neither does this statute require that the Consumers Public Power 
District or any other district organized under Chapter 70, Article 7, 
shall pay taxes to be assessed and computed in the usual way upon 
either its property or its franchise. 


It is provided, instead, that the public power district shall pay a 
certain definite amount annually in lieu of taxes upon such properties 
as may have been previously owned by existing private utilities and 
subsequently acquired by the public power district. 


It may be contended that these payments in lieu of taxes are really 
taxes, despite the fact that they are called by a different name. It is 
not necessary to determine whether or not this position may be tenable. 
Whatever may be their character the payments which are to be made 
are not to be determined with reference to the property of the Consumers 
Public Power District, or any part thereof so far as the valuation of 
the same may be concerned. The obligation laid upon the Consumers 
Public Power District is to pay a certain definite amount of money, 
being, to wit, an amount equal to the tax moneys previously paid by 
the various privately owned utilities which have been heretofore ac- 
quired by it. To ascertain this amount does not require an assessment 
of the property of the district, nor an assessment of the property 
formerly owned by any of the privately owned utilities acquired by 
the public power district. The obligation which arises is created by 
law and arises out of the provisions of Section 70-712, Compiled Statutes, 
Supplement, 1939, above referred to. 


It must be apparent that there is nothing for the county assessors 
to do in making their annual property assessment. 
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We, of course, realize, as you have pointed out and suggested to 
us, that the various governmental subdivisions to whom these payments 
are to be made should have some record of the same to the end that 
they may know what to expect in the way of revenue from this source. 


We would suggest that 1t was undoubtedly the intention of the 
law that these annual payments should be made to the county treas- 
urers of the respective counties in which taxes were formerly paid on 
private utility property which has been acquired by the public power 
district, and should be distributed by such county treasurers to the 
state and its subdivisions in the same proportions as the former tax 
payments were distributed. 


We suggest that you immediately write a letter to the Consumers 
Public Power District and ask them to break down the payments which 
they propose to make under Section 70-712, by counties, giving the 
total for each county, and then, upon receipt of such information, 
you at once forward this information to the county treasurers who 
may be interested. The various subdivisions may then obtain this in- 
formation from the county treasurers and take same into account for 
making their levies for the current year. 


We take it that these payments in lieu of taxes would be due at 
the same time, and paid under the same conditions as taxes are paid, 
and that they will be promptly paid by the Consumers Public Power 
District when and as they may become due. Undoubtedly an assurance 
to this effect will be given you by the Consumers Public Power Dis- 
trict when they furnish the information which you request. 


Speaking with regard to the franchise tax under Chapter 77, 
Article 8, Compiled Statutes, 1929, this, as we have pointed out above, 
simply provides for the ascertainment of the franchise or corporate ex- 
cess value of a corporation. 


Stated differently, a public utility is assessed locally as to its 
property, real and personal. This, however, is only what is sometimes 
known as the “bare bones” value. It has a value as a going concern 
over and above the value of the physical elements which are used and 
employed by it. This is the value which is fixed by the State Board of 
Equalization under the provisions of Section 77, Article 8, above re- 
ferred to. When this value has been determined it is broken down by 
counties and certified back to them so that it reflects itself in the 
levies which are made, and the taxes which are paid by the corpora- 
tions. This was undoubtedly done when the privately owned utilities 
were assessed during the last year for which they paid taxes. Conse- 
quently, the tax payments made by them would be made on a valuation 
which would include not only property but also franchise value. 


It would follow, therefore, that when payments are made equiva- 
lent to last year’s taxes, that this would include payments with refer- 
ence to franchise tax as well as property tax. 


It would not, therefore, be essential that any action be taken by 
the State Board of Equalization with regard to fixing franchise value 
for such properties as have been acquired by the Consumers Public 
Power District, for the payments which will be made to the county 
treasurer under the plan above proposed would include payments made 
upon the basis of inclusion of such franchise value. 
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April 25, 1941 
Honorable Frank J. Brady, State Tax Commissioner. 


This letter is supplemental to the letter which we wrote you under 
date of April 22, 1941, relative to payments in lieu of taxes made by 
public power districts organized under’ Chapter 70, Article 7, C .S. Supp. 
1939. In this we pointed out that no action was required on the part 
of the local assessors as to properties previously belonging to privately 
owned public utilities and subsequently acquired by the public power 
districts. We also commented quite extensively upon the provisions as 
to such payment in lieu of taxes contained in Section 70-712, C. S. 
Supp. 1939. Nothing which is said in this letter is to be taken as in 
any way changing, altering or modifying the views therein expressed 
This letter has to do with an entirely different subject matter. 


In addition to the provisions for payments in lieu of taxes as to 
property of existing privately owned public utility subsequently ac- 
quired by the power district, Section 72-712 also includes the following 
provision: 


‘““e * * and provided further, that whenever any such district 
shall purchase or acquire from a person, firm or corporation 
other than a privately owned utility, any real property used 
or useful for the purposes for which said district shall have 
been created, such district shall annually pay out of its 
revenue, to the state of Nebraska, county, city, village, town- 
ship and school district in which said real property is located, 
in lieu of taxes, a sum equal to the amount which such state, 
county, city, village, township or school district received from 
taxation from said real property from the person, firm or 
corporation owning the same, during the year immediately pre- 
ceding the purchase or acquisition of such real property by 
such power district or by such power and irrigation district; 
and provided further, that the county board, sitting as a board 
of equalization, may, in any year subsequent to the purchase 
or acquisition of such property by such power district or by 
such power and irrigation district, determine the amount that 
such district shall pay out of its revenue to the state of Ne- 
braska and its several governmental subdivisions, as afore- 
said, in lieu of taxes, such sum as equity and justice may re- 
quire, notwithstanding the amount which said state and its 
said governmental subdivisions may have received from taxa- 
tion during the year immediately preteding the purchase or 
acquisition of such real property; and provided further, the 
directors of any such district shall not incur any personal 
liability by reason of the making of such payments. All sums 
of money to be paid by said districts in lieu of taxes, as in this 
section provided, shall be paid at the times, places, and to the 
tax collecting officers as now or may hereafter be provided 
by law for the payment of taxes, and said tax collecting of- 
ficers are hereby authorized and directed to receive and col- 
lect the same, and distribute all money so received to the 
governmental subdivisions entitled thereto. The provisions of 
this section with respect to payments by public power districts 
and by public power and irrigation districts in lieu of taxes 
on said real property of such districts, shall not be applicable 
to rural electric transmission, distribution and service lines, 
substations and easements therefor.” 


We are not advised as to whether any public districts organized 
under Chapter 70, Article 7, have in fact purchased or acquired any 
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real estate from a person, firm or corporation, other than a privately 
owned utility, in the manner referred to in the above provisions. If, 
however, such is the case in any of the counties of the state it will 
be observed that such property would be subject to consideration at the 
meeting of the County Board of Equalization and the amount of pay- 
ments in lieu of taxes for such real estate might be modified at such 
meeting. 


It would, therefore, be in order for the county assessors of the 
various counties on finding such real estate transferred upon the tax 
roll to certify same to the County Board of Equalization for such action 
as might be deemed expedient. This would not be assessment in the 
usual sense of the word, but would be in the line of the assessor’s 
duty. The county assessor should be careful in such certificates not to 
certify real property acquired from a privately owned utility and which 
would come under the provision treated in our former letter. 


In your advice to the county assessors, we think you should take the 
provisions referred to in this letter into account so that there will be 
no confusion. 


May 2, 1941 
Mr. Frank J. Brady, State Tax Commissioner. 
We have your letter of April 26, in which you say: 


“We have just had the following question submitted to us by 
the county assessor of Nemaha County, which we would like 
your opinion on at the earliest possible time: 


“Question has arisen here just how to assess the pumps and 
tanks which are at the filling stations. 


““Freretofore we have assessed them as personal property, 
but some of the companies are contending that they should be 
assessed as real estate. If this is your opinion, it will be 
necessary for us to add their value to the value of the real 
estate.’ ”’ 


If the pumps and tanks have been annexed to the real estate so as 
to become permanent fixtures thereof, they should be regarded as im- 
provoments made thereon and their value taken into account in de- 
termining the value of the real estate. If the pumps and tanks have 
been placed on land which is leased and not owned outright and there 
has been no agreement for their removal, we would incline to the 
opinion that they would still become a part of the real estate and 
should be so taxed. 


Of course, if, when the pumps and tanks are placed upon leased 
land, there is an express agreement that they may be removed, and 
that they are not to become a part of the real estate, they would then 
be personal property and should be taxed to their owner and not as 
part of the real estate. 
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May 5, 1941 
Mr. Frank J. Brady, State Tax Commissioner. 
In your letter of April 11 you say: 


“T have a letter from McPherson County, asking how gas and 
oil mining leases and royalties should be assessed. 


“T would appreciate your advice concerning this, at the earliest 
possible time, so that I may advise the different counties 
concerning this.” 


The question you present is one of considerable difficulty as we 
have no special statutes dealing with the assessment of this particular 
kind of property such as exists in other states. 


In the absence of statutes, minerals, gas and oil would be a part 
of the land in which they may be found, and where there has been no 
severance of any portion of the title or usufruct of the same, the land 
should be taxed as a whole and the existence of such minerals, oil and 
gas should merely be taken into account in determining the value of 
the land. 


Again, where the minerals, oil or gas has been removed from and 
severed from the land, it becomes personal property and presents no 
difficulties as to assessments. The question of assessment of leases and 
royalties, which amount to less than a freehold estate in the land, has 
never been determined in Nebraska. 


We do not use to tax leases of real property such as may be held 
by a farm tenant or by the dweller in an apartment house, even 
though they possess some elements of value. The entire tax on the 
real estate is paid by the owner thereof except in case of mortgages 
where, by statute, the mortgagee is to be taxed on his interest. Al- 
though the question is not free from doubt, we would not deem leases or 
royalties on gas or oil producing lands, subject to separate taxation to 
the present state of our law. 


June 4, 1941 
Mr. Frank J. Brady, State Tax Commissioner. 


We beg to acknowledge receipt of yours of May 29 enclosing an 
interrogatory from the county assessor of Wayne County, with regard 
to the assessment of a federal savings and loan association. We assume 
that this association was formerly a state building and loan associa- 
tion and was converted into a federal savings and loan association 
under the law of 1935. In such case, it would, in our judgment, be 
assessed the same as a domestic building and loan association; this being 
permitted under Title 12, Section 1464 (h) United States Code Anno- 
tated, which provides that such federal savings and loan association 
shall not be taxed on a higher basis than any similar local institution 


As to the shares of stock owned by the Home Owners’ Loan Cor- 
poration, we do not think that these would be subject to taxation, 
since, under Title 12, Section 1463, subdivision (c): 


“The Corporation, including its franchise, its capital, reserves 
and surplus, and its loans and income, shall likewise be exempt 
from such taxation; except that any real property of the 
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Corporation shall be subject to taxation to the same extent, 
according to its value, as other real property is taxed.” 


June 16, 1941 
Honorable Frank J. Brady, State Tax Commissioner. 


We have your letter of June 14, in which you say: 


“Will you please render us an opinion as to what procedure 
should be followed in assessing small loan companies. 


“We are having a good deal of confusion throughout the state 
in this matter. Many of them are insisting that they should 
be assessed the same as banks, and in some cases even the 
county assessors. have insisted that they file back schedules. 


“An early opinion relative to this would be appreciated so that 
we can send a bulletin to all county assessors in the state.” 


In our judgment small loan companies should be assessed as other 
corporations are assessed upon their tangible and intangible property. 


We do not believe that they should be assessed as banks or banking 
institutions under the provisions of Section 77-702, C. S. Supp. 1939. 


While it is true that the so-called small loan companies exercise 
one feature of a banking business, that is, the making of loans, we do 
not believe that they were intended to be included by the Legislature 
in the term “bank” or “banking association” as used in Section 77-702. 


] Chapter 8, Article 1, C. S. Supp. 1939, contains provisions which 

clearly indicate that no person or corporation shall conduct a bank or 
engage in or transact a banking business in this state without having 
first obtained a charter from the Department of Banking. See Section 
8-120, C. S .Supp. 1939, and other sections of that article. 


Without going into too detailed an analysis Section 77-702, Com- 
piled Statutes of Nebraska for 1929, clearly indicates an intention to 
tax the stock of national banks and of banking institutions organized 
under Chapter 8, Article 1, C. S. Supp. 1939, on the same basis. This is 
for the manifest purpose of complying with the federal law and secur- 
ing a uniform taxation of state and national banks. We do not, there- 
fore, believe that Section 77-702 would be applicable to small loan 
companies even though they might be exercising some one banking 
function. 


July 2, 1941 
Mr. Max G. Towle, County Attorney, Lincoln. 


Clarifying our previous opinions as to assessment of small loan 
companies. 


There is no provision in our statute for the organization of cor- 
porations devoted especially to small loans. Any individual or corpora- 
tion may avail itself of the benefits of Section 45-112 to Section 45-123 
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Compiled Statutes, 1929, which contains provisions as to loans exceeding 
the otherwise legal rate of interest under certain circumstances and 
comprise the so-called Small Loan Act as it now exists. 


Of course, a bank or an investment company may, as the law now 
stands, become qualified to make small loans. However, whether or 
not an institution makes small loans is not taken into account in de- 
termining how it should be taxed. 


Section 77-702 Compiled Statutes, Supplement 1939, provides for 
the taxation of a certain class of corporations upon their shares of 
stock in lieu of taxation upon their intangible property. This includes 
banks, loan and trust or trust companies and investment companies, 
all institutions similar to banks and constituting moneyed capital in 
competition with national banks. 


The statute was undoubtedly passed so that national banks might 
be taxed in uniformity with moneyed capital in the hands of individuals 
coming in competition with such national banks and as is permitted 
by Title 12, Section 548, United States Code Annotated. 


To the effect that this is a proper classification, and that it is not 
necessary that corporations, doing a small loan business, be taxed in 
the same manner as national banks, see Welfare Loan Association of 
Des Moines v. City of Des Moines, 219 N. W. 534 and Universal Loan 
Corporation v. Board of Review of City of Des Moines, 219 N. W. 536. 


It would occur to us that this is a fair classification and would 
be sustained by the Courts. However, in any event, there is, in our 
judgment, no warrant for including loan companies generally under the 
method of assessment provided for in Section 77-702. If the classifica- 
tion in that section is improper and there is a discrimination against 
small loan companies, it would not entitle them to be included in that 
section. If there actually is discrimination by reason of the exemptions 
contained in Section 77-702, this could only result in that section being 
declared to be null and void, which would still leave small loan com- 
panies subject to the provisions of Section 77-701, the same as other 
corporations. 


December 29, 1941 
Mr. James T. English, County Attorney, Omaha. 


Answering your letter of December 9th in which you ask our 
Opinion with regard to certain matters with relation to L. B. 156, 
Nebraska 1941 Laws, S. C. J. 166, you say: 


“1. Can an assessment be made for three years prior to the 
year the deceased died, plus the year during which he died?” 


It seems to us that the statute is quite definite that the claim 
which is to be prepared under Section 1 of this act, is to cover the 
three taxing periods prior to the taxing period during which the deceased 
died. The statute says that the officers “shall compute the tax for the 
year or years during which the payment of taxes on said personal 
property was avoided within the three years prior to the year deceased 
died.” It would seem that this would include the three years prior to 
the year the deceased died, and also include the year in which he died if 
taxes were avoided during that taxing period. 
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You further say: 


“2. If an attempt to tax intangible property at the tangible 
rate is made, does it amount to a penalty, and if so, is same 
constitutional in view of the fact that the Bill is retrospective or 
retroactive ?” 


We would not deem the taxing of all property at the tangible rate 
a penalty, but merely a special classification of that property, which 
would seem to -be amply justified. It is true that the law is retro- 
spective, but we cannot feel that anyone has a vested right to evade 
taxes nor do we believe the law would be condemned as unconstitu- 
tional on that ground. 


You say further: 


“3. Can interest be charged for the years said property has 
been omitted, and if so, is it a penalty, and if it is a penalty, 
is it constitutional?” 


The law makes no provision for either penalties or interest, and we 
do not believe they should be read into the law, particularly in view of 
the fact that we believe this property to be separately classified as 
above suggested. 


January 28, 1942 
Mr. Frank J. Brady, State Tax Commissioner. 


In your communication of January 3rd, you ask the opinion of this 
office on the following question: 


“Who shall pay the tax on a car purchased on April ist, the 
dealer or the owner?” 


We understand from your letter that there frequently arise situa- 
tions where automobile dealers having automobiles in stock on the 
morning of April first sell them to individual purchasers during that 
day and legal title is transferred to such purchasers during business 
hours on the first day of April. 


Comp. St. Supp. 1941, Sec. 77-1446, provides as follows: 


“Dealers in motor vehicles shall report their vehicles on hand 
April 1st of each year as merchandise, describing each vehicle 
thus returned, as hereinafter provided. The county treasurer 
shall, on April first, and on the first of each month thereafter, 
up to and including July first, of each year, furnish the county 
assessor a list of all motor vehicles registered by his office for 
the current year. Provided, however, that any motor vehicle 
placed on the tax roll after April first of any year shall be 
placed thereon in accordance with the provisions of Section 
77-1410, Compiled Statutes of Nebraska, 1929. Such list shall 
give the name and address of the owner, township, road dis- 
trict and school district, name of the manufacturer, motor 
number, model, type, color of the car, kind of wheels, number of 
cylinders, seating capacity, weight and carrying capacity, and 
if a truck, the year, model or letter denoted by the manu- 
facturer, if any. Every dealer shall forthwith notify the 
County Treasurer of the county in which the purchaser resides 
of every sale of motor vehicles.” 
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Comp. St. 1929, Sec. 77-1410, provides that property brought into 
the State after April first and before July first shall be placed on the 
assessment rolls, subject to certain exceptions, and it will be noted in 
the above quoted portion of Section 77-1446 that a reference is made as 
to how motor vehicles shall be placed on the tax roll after April 1st of 
any year. 


Prior to the adoption of Chapter 33, Laws of Nebraska for 1935 
(Sections 77-1401, 77-1444, 77-1445 and 77-1609, Comp. St. Supp. 1941) 
personal property, including automobiles was required to be listed as 
provided by Sections 77-1401 to 77-1436 Comp. St. 1929. Under these 
sections the Supreme Court held that personal property should be 
assessed in the name of the person who owned it on April first. Motor 
vehicles having by the act of 1935 been excepted from the provisions 
of those sections of the statute, are no longer governed by them and 
the Act of 1935 is not clear in this respect. 


However, Section 77-1446 does provide that motor vehicle dealers 
shall report as merchandise, motor vehicles on hand on April first of 
each year, and since numerous other statutes provide for the taxa- 
tion of property acquired after April first as distinguished from property 
acquired on or after April first, we are of the opinion that dealers 
are only required to report as merchandise vehicles on hand at the 
close of April first. While the law does not recognize fractions of a 
day, ordinarily, yet it is obvious that an automobile may not be taxed 
in the name of both the purchaser and the dealer simply because they 
both owned it on that day. Any other construction than that placed 
upon the statute by us would in certain instances enable purchasers of 
property brought into the State on April first to entirely escape taxa- 
tion, which of course could not have been the intention of the legislature. 


It therefore follows that since the dealer is not required to report 
as merchandise a vehicle which was not on hand at the close or end of 
April first, such motor vehicle should be assessed in the name of the 
person who purchased it on that day and owned it at the close of the day. 


February 17, 1942 
Mr. Maynard M. Grosshans, County Attorney, York. 


Under date of January 20, you forwarded us a letter from your 
County Clerk Re Situs of Motor Vehicle Assessment. This letter is 
as follows: 


“A controversy has come up between Butler County officials 
and this office relative to the above captioned title. 


“A party, who formerly lived in Butler County, registered his 
car there in January of 1941, and subsequently moved to York 
County prior to April 1, 1941. Butler County assessed him 
from his registration certificate and we made an assessment 
on the same car from his personal schedule. 


“The party, unwittingly, paid both taxes but claims now that 
one or the other should be refunded to him. I have written 
the Butler County officials on this matter but they refuse to 
act, basing their claim on the place of registration rather than 
at the place of the owner’s residence at assessment time. 


“In my correspondence I have cited to the Butler County of- 
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ficials an opinion emanating from your office, under date of 
January 20, 1936, which specifically states, in part, that motor 
vehicles are assessed the same as other property, at the place 
of the owner’s residence as of April 1. 


“Will you please clarify this matter so that the party involved 
may submit his claim for a refund at the proper place?” 


This office is still of the opinion that motor vehicles should be 
assessed at the place of the owner’s residence on April 1. The fact 
that the vehicle had been previously registered in another county 
would not be material. 


February 17, 1942 
Mr. John E. Sullivan, County Attorney, Clay Center. 


“In your letter of January 28, you say: 


“Pursuant to our conversation in your office January 19, 
I am writing for your opinion on the following question: 


“A resident of Clay Center, Nebraska, engaged in several busi- 
nesses, including gravel contracting, has requested that his 
gravel pumping outfit, and particularly, his gravel hauling 
trucks be assessed in the precincts where he operates said 
outfit and trucks outside the City of Clay Center. 


“This party has no place of business, excepting his home, which 
constitutes his office when he is not out on the road. Most 
of his work, however, is gravel hauling, none of which is done 
in Clay Center, and the trucks and gravel outfit here at 
issue are never used in Clay Center. During all the time 
they are being used this equipment is kept where it is in 
operation. This tax payer operates at various points over the 
State of Nebraska, and conducts considerable operations with 
this equipment in two precincts outside of Clay Center and 
within Clay County. It is his desire to have the gravel 
equipment assessed in these two precincts. 


“The County Board are in favor of having said equipment 
taxed as requested by the tax payer, if it is possible to do 
so under the law. It is the opinion of the tax payer and of the 
Board that this particular equipment is never used or operated 
in Clay Center, and that the precinct where this equipment 
is operated should be entitled to the tax thereon. 


“Sec. 77-1402, C. S., 1929, provides that personal property shall 
be taxed where the owner resides, excepting where the property 
has a local business situs elsewhere, and the question therefore 
appears to me to be whether or not under the above section the 
Board would be justified in making a finding that this equip- 
ment has a business situs within the meaning of the statute at a 
place other than the residence of the tax payer. Sec. 77-1415, 
provides that the board should determine the place for listing 
and assessing where a question arises as to that fact, but 
I assume that there would have to be sufficient evidence to 
sustain a finding of the Board. 
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“Nye-Scheiner-Fowler Company vs. Boone County, 99 Neb., 
383, provides, 


“ce * * In fact, an inspection of the whole law shows a clear 
intention on the part of the legislature to give the people 
of the taxing subdivision, in which personal property is situ- 
ated and used for the profit of the owner, the right and 
privilege of collecting taxes on it, so that it may bear its 
proper share of the expenses of the government at that place.’ 


“T am unable to find any Nebraska cases directly in point on 
this question, and cases cited from other jurisdictions in 61, 
Corpus Juris, 521 to 525, and 26, R. C. L. 273, are all de- 
cided under statutes of the particular jurisdictions and are not 
of much help. 


“We would like your opinion as to whether or not the Board 
would be justified under our statutes and Supreme Court de- 
cisions in finding that the equipment above mentioned should 
be taxed in the precincts where used outside of Clay Center.” 


If it be considered that it is doubtful in what subdivision within the 
county this personal property is to be assessed, the provisions of Section 
77-1415, Compiled Statutes of Nebraska for 1929, may be invoked and 
the county board may determine the place of assessment. However, 
in order that this section may properly be invoked and the determina- 
tion of the board acquire the force of law, there must be a real question 
as to where the property should be assessed. 


Frankly, under your statement of facts, it would not seem to us 
that there could be any question of doubt. While you say the truck 
and gravel outfits conduct considerable operation in two precincts out- 
side of Clay Center and within Clay County, we believe it would have to 
appear that they had a more or less permanent situs in those precincts 
before they could be determined to be located therein for purposes of 
taxation. While this is a question of fact, it is something which should 
be given careful consideration and it should not be lightly assumed 
that because these trucks and gravel equipment have been used on a 
few occasions in outside precincts in Clay County that they therefore 
are permanently located therein for purposes of taxation. 


If it should appear that this equipment is used throughout the 
state of Nebraska and is used in the precincts in Clay County in much 
the same way that it is used in precincts outside of Clay County, then 
we think that the proper place for assessment would be at the resi- 
dence of the owner regardless of location of the property. 


March 17, 1942 


Honorable Frank J. Brady, State Tax Commissioner. 


Referring to your letter of February 27, having a special reference 
to the assessment of motors and other equipment used in connection 
with the irrigation wells, beg to say that it seems to the undersigned 
that, as suggested by Mr. Kokjer in his letter of February 6, the same 
rule should be applied as is applied to the assessment of pumps and 
tanks at filling stations. If they have been so annexed to the real 
estate as to become permanent fixtures thereto, they should be regarded 
as improvements made thereon, and their value taken into account in 
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determining the value of the real estate. Otherwise, we would regard 
them as being personal property. This should be especially true if 
they were placed on leased land with the express agreement that they 
might be removed at the expiration of the lease. 


April 8, 1942 
Honorable Frank J. Brady, State Tax Commissioner. 


You enclose copy of letter from the county attorney of Red Willow 
County, which is as follows: 


“A certain liquor dealer in McCook has asked whether the 
amount of Federal tax paid upon a quantity of liquor may be 
taken into consideration at the time his invoice is given to the 
county assessor of this county.” 


“For example: A case of liquor is purchased for the sum of 
$20.00. Upon that case of liquor a Federal tax of $12.00 is 
paid. For the purpose of county assessment, must the case of 
liquor be turned in at $20.00 or at its actual value, less the 
amount of Federal taxes?” 


In our opinion the retailer owning the liquor should be taxed on 
the basis of what it cost him to buy the same from the wholesaler. 
It would make no difference if the wholesaler’s price to him included 
federal taxes paid on the liquor, nor would the retailer be permitted 
to deduct, from the amount which he paid the manufacturer, any federal 
taxes which he himself might be required to pay. 


Stated differently: (a) Any federal or state tax paid by the 
wholesaler or distributor and included in the purchase price of the 
liquor, must be considered as having been absorbed into that purchase 
price and cannot be deducted; (b) If there are any federal taxes as- 
sessed against the retailer, these cannot be deducted from the value 
of the property for the purpose of arriving at its value for personal 
property assessment; (c) The retailer should be assessed on the basis 
of the price that he paid the wholesaler or distributor for the liquor. 


June 24, 1942. 
Mr. John H. Wiltse, County Attorney, Falls City. 


Answering your letter of June 22nd, we note that sometime ago the 
city of Falls City entered into an agreement for the construction of a 
water system for the city of Falls City. This contract was with a 
private company and title to the property in question is now held by 
the Falls City, Nebraska Water Corporation. There is a contract exist- 
ing between the city of Falls City and the Water Corporation whereby 
the city pays the company for water furnished to it and also has the 
option of purchasing the property at any time during a twenty-five 
year period. The contract further provides that all wells, equipment, 
etc. shall remain the property of the contractor unless the city shall 
purchase the same. It also contains a provision that the city shall 
pay all taxes, if any, of every kind and nature on the entire water 
producing system and supply lines, or on the interest of the company 
therein. 
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You ask in your letter whether or not the city may be regarded as 
equitable owner of the system under the contract of purchase and 
whether being such equitable owner the property may be regarded 
as exempt from taxation. 


As between a vendor and vendee, generally speaking, the terms of 
the contract between them govern as to the payment of taxes and 
where there is no express agreement, the rule is thus stated in 66 C. J. 
1046: 


“In absence of express agreement, generally the vendor must 
pay all taxes which are a lien at the time of the contract, and, 
except where the purchaser is in possession, the taxes accruing 
between the date of the contract and the time for its com- 
pletion; * * *” 


Of course, if the city were in possession under the contract, the 
same would be regarded as a mortgage under the provisions of Section 
77-1501, Comp. Stat. 1929, which is as follows: 


“As used in and for the purposes of this article the words 
‘real property’, ‘real estate’ and ‘lands’, shall include all prop- 
erty a conveyance whereof may be recorded by a register of 
deeds or county clerk under existing laws; the words ‘mort- 
gage’ shall mean any instrument creating or evidencing a lfen 
of any kind on such property given or taken as security for 
a debt; and executory contract for the sale of land under which 
the vendee is entitled to or does take possession thereof shall 
be deemed a mortgage of the land for the unpaid balance of 
the purchase price.” 


Since the city has expressly covenanted to pay these taxes and 
since it is not in possession, we think the property should be listed for 
taxation against the Falls City, Nebraska Water Corporation. The 
taxes will then be paid by the city by reason of its contract with the 
corporation. 


This opinion is expressed, of course, upon the statement of facts 
above set out and further on the assumption that the contract of the 
city is a valid contract, which it has a right to make under its charter 
powers. 


ASSISTANCE—County and State 
September 8, 1939 
Mr. Leo M. Bayer, County Attorney, Box Butte County, Alliance. 
We have your letter of September 5, in which you say: 


“One Mrs. Beach, a recipient of old age assistance died on 
May 14, 1939. Her estate is being administered in the probate 
court of this county. A claim for the assistance rendered the 
deceased was duly filed in accordance with the present law. 


“On May 22nd, 1939, the present law was enacted and the 
former law was repealed. This means that Mrs. Beach died 
prior to the enactment of the present Section. 


“Section 68-268 provides: ‘On the death of a person receiving 
or who has received assistance under this act’. This attorney 
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for the estate who is going to contest this claim contends that 
the payments made to the deceased were under the previous 
act and that that act has now been unconditionally repealed. 
He states that the law as it now exists is new and independent 
of the other act. 


“It is my opinion that the Statute is very clear and that the 
claim filed must be allowed. The Statute provides ‘on the 
death of a person receiving or who has received assistance 
under this act.’ By taking the interpretation of the contestant 
the words ‘has received’ would have to be given no interpreta- 
tion.” 


We agree with your conclusion. This statute both before and 
after its amendment read as you indicate in your letter. The amend- 
ment made concerned another portion of the section. 


“Where, by amendment and repeal, the words of a former 
Statute or section of a Statute are changed in some respects, 
but it is intended that the Statute shall continue to operate, it 
is not strictly a repeal, but a continuation of the former law 
as amended. Niddleson v. City of Grand Island, 115 Neb. 287.” 


March 2, 1940 
Mr. Philip H. Robinson, County Attorney, Hartington. 
You state: 


“A dispute has arisen between Cedar County and Knox County 
over the interpretation of Section 68-115 of the 1939 Supple- 
ment to Compiled Statutes of Nebraska for 1929. * * * I would 
* * * like to have your opinion on the following question in 
the hopes that with it I may be able to effect a settlement 
without going into Court. The facts are as follows: 


“The pauper involved in this matter resided continuously in 
Knox County, Nebraska for a period of four or five years just 
prior to November 1, 1938. On November 1, 1938 he came into 
Cedar County and obtained work. Shortly after this he moved 
his family into Cedar County. On September 22, 1939 this 
pauper applied to Cedar County for direct relief. On October 
9, 1939 direct relief was given to this family in the form of 
a grocery order. This family has received direct relief ever 
since that time. On October 23, 1939 the Clerk of the Cedar 
County Board of Commissioners mailed a notice to the Clerk 
of the Board of Supervisors of Knox County as provided in 
Section 68-112 of the 1939 Supplement, advising them that 
this pauper whom we considered still had his legal settlement 
in Knox County, had applied for relief, and asking Knox 
County to move this pauper back to Knox County. No action 
was taken by the Knox County Board to remove this party 
back to Knox County.” 


You ask that we interpret Section 68-115 . 


The section in question attempts to define “legal settlement.” 
The definition: 


“Every person, except those hereinafter mentioned, who has 
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resided one year continuously in any county, shall be deemed 
to have a legal settlement therein.” ; 


In the first instance, then, ‘every person who has resided one year 
continuously in any county, shall be deemed to have a legal settle- 
ment therein”, so unless a person falls within the “hereinafter men- 
tioned” exceptions, his status is governed by the quoted definition. 
In your particular instance the relief applicant in question has lived 
in Cedar County continuously for a period in excess of one year. 


The next question that arises is whether one of the “hereinafter 
mentioned” exceptions affects or qualifies the situation. 


The first exception reads: 


“Provided, every person who has resided one year continuously 
within the state, but not in any one county, shall have a legal 
settlement in the county in which he has resided six months 
continuously.” 


The foregoing proviso can have no application under the facts here, 


because the applicant lived in Knox County for four or five years before 
moving to Cedar County. 


The next exception mentioned appears as follows: 


“The time during which a person has been an inmate of any 
public or private charitable or penal institution, and each month 
during which he has received relief from private charity or 
the poor fund of any county shall be excluded in determining 
the time of residence hereunder.” 


The underscored portion of the above quotation has a direct 
bearing in the solution of the problem presented by your statement of 
facts. You state that he came to Cedar County on November 1, 1938; 
that he applied for relief on September 22, 1939, which was granted on 
October 9, 1939. We do not believe that the application date is ma- 
terial, but the date on which he “received relief” is very important. In 
other words, the relief applicant resided in Cedar County a few days 
over eleven months before “receiving relief.” Beginning in October, 
and each month since that time during which he has received relief 
must be deducted in computing the period of settlement. You state 
that he has received relief continuously since October, 1939. 


The other exceptions which follow the last quoted language are 
not pertinent to a discussion of the present problem. 


We feel, therefore, that on the basis of the facts outlined in your 
letter that the party in question has not established a “legal settle- 
ment” in Cedar County, so, consequently, retains his “legal settlement” 
in Knox County. 


You also state: 


“Another question has been raised upon which we would like 
to have your opinion. Sections 68-112 and 68-113 provide 
for notice to the county where the pauper has legal settlement, 
and for a recovery from that county of money spent by any 
other county in the care of this pauper. It is the contention 
of Knox County that even though the pauper has a legal settle- 
ment in their county, we have no right to move the pauper 
back to Knox County. They concede that we have a right 
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to sue for any money which we did expend for direct relief, 
as the pauper is their charge. This contention is based on the 
theory that there is no provision in the Statute for this 
county to return the pauper to Knox County. It only pro- 
vides that after notice, Knox County should come and remove 
the family. In other words that if they fail to act after re- 
ceiving the notice, we must rely solely upon the remedy granted 
in the Statute of bringing suit against Knox County for the 
money expended on the pauper for direct relief.” 


We: believe that a careful reading of Section 68-113 will demon- 
strate the intention of the legislature with reference to the matter of 
removal of indigent persons from the county where found to the county 
of their legal settlement. The section reads as follows: 


“If such poor person, by reason of sickness or disease or by 
neglect of the authorities of the county in which he or she has 
a legal settlement, or for any other sufficient cause cannot be 
removed, then the county taking charge of such individual may 
sue for, and recover from the county to which said individual 
belongs, the amount expended for and in behalf of such poor 
person and in taking care of the same.” 


That section is clear and is not subject to construction, but we do 
not believe that because the statute provides a remedy for the col- 
lection of amounts expended on paupers that it necessarily precludes 
the county in which the pauper is found from returning such person to 
the county of his legal settlement. 


The law contemplates that the county of legal settlement shall be 
responsible for poor persons, (68-111) and when found in a county other 
than that of his legal settlement that he be returned to the latter 
(68-112) and that in any event the expense of taking care of such poor 
person shall be borne by the county of his legal settlement. Therefore, 
it would seem that since there is no disagreement as to facts the dis- 
puts between Cedar and Knox Counties should be settled on friendly 
terms on the basis of this opinion. 


January 30, 1940. 
Mr. Neil C. Vandemoer, Director of Assistance. 


The estate or excise tax provided for in Article 23, Chapter 77, 
Compiled Statutes of Nebraska for 1929, is to be credited to the State 
Assistance Fund in compliance with Section 77-2306, C. S. Supplement 
for 1939. There is no provision under the law for a reversion of this 
tax to any other use. 


The inheritance tax provided for in Article 22, Chapter 77, Com- 
piled Statutes of Nebraska for 1929, was directed by the Legislature 
to be used as set forth in Section 77-2218, C. S. Supplement for 1939, 
the relevant part of which is herewith quoted verbatim: 


‘Until March 1, 1939, all inheritance tax money received or 
collected by each county shall be used and expended for the 
relief of worthy, incapacitated, indigent persons and there- 
after the county treasurer of each county shall keep all such - 
money collected under the provisions of this article in a sep- 
arate and special fund to be expended under the direction of 
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the county board of each county, for the sole purpose of the 
improvement of the county roads.” 


This Section has not been amended in any way. 


September 26, 1939 
Mr. Charles R. Shopp, County Attorney, Imperial. 


We have your letter of September 20, in which you ask whether 
the county clerk should charge for the use of his seal on old age or 
blind assistance certificates filed with him under the provisions of 
Section 68-286 Compiled Statutes, Supplement 1937, as amended by 
Legislative Bill No. 389, Legislative Session 1939. 


While the clerk is required, under this section, to record and index 
such papers without charge, there is no requirement as to taking ac- 
knowledgments without charge. Acknowledgments need not be made 
before the county clerk, but may be made before any officer qualified 
to take them. Hence, if the county clerk takes the acknowledgment, 
he should charge the same fee as for any other paper acknowledged 
by him. 


What we have said above applies also as to acknnowledging 
W.P.A. papers. 


July 18, 1939 
Mr. William Keeshan, County Attorney Boone County, Albion. 


In yours of July 13 you state that your county is spending more 
than five per cent of the money raised for relief purposes for cost of 
administration and ask whether this can be done under Legislative 
Bill No. 15. 


You further ask us if the county could appropriate some other 
money to help defray the cost of administration. 


We are of the opinion that 95 per cent of the money raised under 
Legislative Bill No. 15 must be issued for the relief of unemployed and 
indigent persons, and that not more than five per cent (except in 
counties having more than 150,000 inhabitants )may be used for salaries 
and expenses of administration of any kind whatever. This would not 
prevent the county, however, from specially appropriating some other 
fund or money to the payment of these expenses of administration 
which you mention. 


You further ask our opinion as to the maximum amount of tax 
which a county of your size may levy. 


It is our opinion that the provisions of Section 77-1801 of the 
Compiled Statutes, Supplement for 1937, are controlling in this respect, 
and that the maximum amount of levy for a county of your size is 
3% mills. It is our opinion that the amount of levies set out in said 
section for mothers’ pension, soldiers’ relief, etc., are all to be included 
in the 3% mill limit. 


The item for unemployment relief and relief of indigent persons 
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provided for by Legislative Bill No. 15, is in addition to the said 3% 
mill levy. This act authorizes county boards, at their option, to levy 
a tax of not to exceed one mill during the years 1939 and 1940 for the 
relief of unemployed and indigent persons. This act was passed as an 
emergency measure cf a temporary nature only, and specifically provides 
that such a levy may be made notwithstanding any more general or 
special law on the subject of revenue on maximum levies in force in 
this state. 


It must always be borne in mind, however, in connection with the 
making of county tax levies, that under Section 5, Article VIII of 
the Constitution of Nebraska, county boards may never levy taxes the 
aggregate of which shall exceed 50 cents per $100.00 of actual valua- 
tion, except for the payment of indebtedness existing at the time the 
Constitution was amended in 1920, unless such excess shall be author- 
ized by a vote of the people of the county. Therefore, the emergency 
relief levy of one mill, authorized by the 1939 Legislature, cannot under 
any circumstances be used or levied so as to increase the aggregate 
levy to an amount over the limit provided by the Constitution. 


June 12, 1939. 
Mr. Neil C. Vandemoer, Director of Assistance. 


Relative to your letters of April 21 and June 8, 1939, regarding 
burial claims of Antelope County, Section 68-266, C. S. Supplement, 
1937, is as follows: 


“Upon the death of any person receiving old age assistance, 
such reasonable funeral and burial expenses shall be paid to 
such person as the Board may direct: Provided, that no more 
than $75.00 shall be paid therefor: Provided, further, that no 
funeral or burial expenses shall be paid when relatives or other 
persons liable therefor can pay the same, or when the estate 
of the deceased is sufficient therefor.” 


This Section was amended by Section 6, L. B. No. 389, passed at 
the 1939 Legislative Session and approved May 22, 1939. The amended 
Section is as follows: 


“68-266. Upon the death of any person receiving old age as- 
sistance, such reasonable funeral and burial expenses shall be 
paid to such person as the county board of the proper county, 
as elsewhere provided by law, may direct: Provided, that no 
more than seventy-five dollars shall be paid therefor; and pro- 
vided further, that no funeral or burial expenses shall be paid 
when relatives or other persons liable therefor can pay the 
same, or when the estate of the deceased is sufficient therefor.” 


It will be noted that the only difference between the two sections 
is that the original section provided that the burial expenses should be 
paid to such person as the Board may direct, whereas the section now 
provides, as amended, that such expenses shall be paid to such person 
as the county board of the proper county, as elsewhere provided by law, 
may direct. 


You tell me that it is your understanding that L. B. No. 389 was 
intended by the Legislature to devolve payment of burial expenses upon 
the County. However, we are unable to discern any such intention 
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from the language used in that Act. Certainly, it does not say so in 
express words. 


This section is a part of the Act dealing with old age assistance 
and providing how the old age assistance fund shall be distributed. 
The only expression from which could be implied an intent to im- 
pose this expense upon the counties is the provision ‘as alsewhere pro- 
vided by law”. It might be that, since the County Boards are given 
the authority to designate the person to whom burial expenses shall 
be paid and the law also says “as elsewhere provided by law”, these 
expressions might be construed as adding to the duties of the County 
Board with respect to indigent persons. In other words, to operate as 
an amendment of the pauper statutes. 


The difficulty with this construction is that the care of the poor 
is not a common law obligation, but depends upon specific and express 
statutory provisions. In our opinion, it would require more than a 
vague reference, such as L. B. 389 contains, to amend the pauper 
statutes and to cast upon the counties additional duties with regard to 
the care of the poor. 


It must be remembered also in this connection that those receiving 
old age assistance stand in a different category from those who are on 
direct relief. If a man has not acquired a legal settlement under the 
pauper statutes and become entitled to direct relief from the county 
during his lifetime, it is difficult to see how his death would at once 
confer that status upon him and subject the county to the expense of 
his burial. We are not inclined so to construe the statute. It follows 
from the above that the status of a recipient of old age assistance is 
no different as to the payment of burial expenses since the passage of 
L. B. 389 than it was before. 


Neither do we think that the change from population to need basis 
in administering the old age assistance funds affects this matter. We 
cannot see that it makes any difference at all whether relief is being 
administered upon the population basis or upon the need basis. Indeed, 
we regard the expense of the man’s burial as being the Last Payment 
which is made on his account. 


With specific application to the Antelope County claims, there 
does not seem to be any provision in the statute setting a time limit for 
making claim, nor does it seem that there has been any unreasonable 
delay in making these claims. 


We are, therefore, of the opinion that the Antelope County claims 
should be paid from the State Assistance fund and allowance should 
be made therefor in the allocation to Antelope County. 


March 2, 1939 
Mr. Andrew D. Mapes, County Attorney Madison County, Norfolk. 


You state in substance that in your county there are a number of 
instances where men, who have been certified for WPA by sur- 
rounding counties to work in Madison County, and who have resided 
in Madison County for over a year, have called upon the Madison County 
Relief Director for direct relief in cases of sickness, and you ask our 
opinion as to whether Madison County is responsible for their care. 


This question, with slight variations, has been submitted to the 
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attorney general many times during the past few years. I have ex- 
amined several of the opinions but fail to find any rule laid down which 
could be used as a guide generally. In effect, the authors of previous 
opinions have felt that “legal settlement” is a question of fact to be 
determined by the circumstances existing in each case. It is true that 
the ascertainment of many facts is essential before application of the 
law is possible. 


Section 68-112 Compiled Statutes, Supplement 1937, provides in 
effect that the county in which the poor person is found shall, in the 
first instance, take care of said poor person and if that person “has 
not established a legal settlement at the time of applying for aid”, 
then the county in which the poor person has a legal settlement shall 
be notified to remove said person. 


Section 68-115 Compiled Statutes, Supplement 1937, which defines 
LEGAL SETTLEMENT contains a provision that in computing the one 
year’s residence necessary to the establishment of a legal settlement 
“each month during which he has received relief from private charity 
or the poor fund of any county shall be excluded”. Therefore, mere 
presence in a county for a year does not conclusively establish legal 
settlement. Apparently we must use the same standards for determin- 
ing LEGAL SETTLEMENT as have, in the past, been employed to de- 
termine ‘residence’. 


Construing Section 68-112 and Section 68-115 together, it seems 
reasonable to conclude that from the moment the poor person makes ap- 
plication for aid from the county in which he is living, credit on the 
time required to establish a legal settlement stops. Whether failure 
upon the part of the county, where he applies for aid, to notify and 
make demand for reimbursement upon the county of his previous legal 
settlement would have any effect, I do not express an opinion. 


It would seem that if the poor person either applied for aid (68-112) 
or received relief from the poor fund (68-115), he would henceforth be a 
“settler at sufferance’’ and subject to return to the county of his last 
legal settlement. The facts on this point are not set forth in your letter. 


At the time Section 68-115 was last amended (1933), the legisla- 
ture probably did not anticipate that the situation outlined in your 
letter would arise. It considered ‘‘an inmate of any public or private 
charitable or penal institution” and those receiving “relief from private 
charity or the poor fund of any county” and excluded the time during 
which the poor person was within any of those classifications in com- 
putting the one year’s residence requirements. It is impossible to place 
a WPA worker within the meaning of any of those terms without a 
grass and unwarranted stretch of definition. 


We feel that the use by the legislature of the word “resided” is 
important to the solution of your problem. We recognize that the ap- 
plication of the rules used to determine ‘residence’ are oft times dif- 
ficult because the intent of the individual, whose residence or legal 
settlement it is sought to determine, is hard to establish. The fact that 
the poor person did not come to your county of his own free will and 
initiative, but was ‘deposited’, so to speak, by the WPA, would, in the 
writer’s opinion, have considerable weight in asecrtaining his intention. 
In most instances it probably would appear that the poor person would 
return to the place from whence he came but for his inability to 
finance the return trip. If these facts exist, he has not resided in 
Madison County with the intent to make it his permanent home and, 
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therefore, it could not be said that he has a legal settlement in Madison 
County. 


However, regardless of where the poor person’s legal settlement may 
be, the county board of the county where the poor person is found has 
a rather definite duty towards that person. In this connection we call 
your attention to the following language from Section 68-114 Compiled 
Statutes, Supplement 1937: 


“If any such poor person shall be found applying for relief in 
any county, and the county, and the county board of such 
county shall be unable to ascertain and establish the last place 
of legal residence of such person, the county board shall pro- 
ceed in their discretion to provide for such poor person in the 
same manner as other poor persons are directed to be provided 
for.” 


We regard this problem as a grave one for your county and others 
similarly situated, and for that reason a great deal of thought has been 
given to it. What we have suggested here may be of no help to you. 
Until the Court has passed on this and gives us some definite rules 
to guide us in the determination of these problems, we will have to 
continue along present lines. 


The writer would appreciate your reaction to the suggestions 
herein contained. We do not feel that what we have said here should 
be considered as a finality, but merely as an opinion for the develop- 
ment of a reasonable rule to be applied in these cases. 


As to those who are sick and in need of medical attention, your 
county board is governed by Section 68-114 Compiled Statutes, Supple- 
ment 1937, which provides: 


“Whenever any non-resident shall fall sick, it shall be the 
duty of the county board to furnish such temporary assistance 
to such person as they shall deem necessary.” 


December 21, 1939 
- Mr. Maynard M. Grosshans, County Attorney, York County, York. 


Reference is made to your letter of December 12, in which you 
inquire whether a father-in-law who is moderately wealthy and lives 
with his son and daughter-in-law is liable for doctor and medical bills 
of the daughter-in-law when she and her husband are paupers. 


Section 68-101, C. S. Supp. 1939, provides that: 


“Every poor person, who shall be unable to earn a livelihood 
in consequence of an unavoidable cause, shall be supported 
by the father, grandfather, mother, grandmother, children, 
grandchildren, brothers or sisters of such poor person if they or 
either of them be of sufficient ability; * * * ” 


Section 68-102, Compiled Statutes of Nebraska for 1929, provides 
the order in which relatives shall support. No mention is made in 
either of these sections of any liability on the part of a father-in-law. 


Section 68-103, C. S Supp. 1939, provides as follows: 
“When any such poor person shall not have any such relatives, 
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as are named in Sections 68-101 and 68-102, Compiled Statutes 
of Nebraska, 1929, or if such relatives shall not be of sufficient 
ability or shall fail or refuse to maintain such poor person, 
then said poor person shall receive such relief as his or her 
case may require, out of the treasury of the county in which 
he or she has legal settlement at the time of applying there- 
for, in the manner hereinafter provided.” 


This section seems to limit the liability to those relatives which 
are expressly named in the statute. Further, there is no liability under 
the common law as “the common law, * * * went no further than to 
impose on husbands the duty of supporting their wives, and on parents 
the duty of supporting their minor children, though in the case of chil- 
dren so weak mentally as to be unable to support themselves, the duty 
of the parent does not cease on the majority of the child.” 21 R. C. L. 
723. 


21 R. C. L. 724 states the rules with reference to interpretation of 
statutes imposing liability on relatives of paupers, as follows: 


“The statutes are generally declaratory of the law of nature 
already existing and are limited to kindred by consanguinity. 
Even a statute not expressly so limited will not be construed to 
include relations by affinity, and it is doubtful whether an act 
providing for the support of persons beyond the realm of moral 
duty would be constitutional.” 


In the light of this authority, it is our opinion that the liability 
of relatives of paupers is limited to those expressly mentioned in the 
statutes. 


January 9, 1939 
Mr. E. D. Beech, County Attorney, Pierce. 


In reply to your letter of January 5, 1939, from which and 
enclosures therein, we take the facts hereinafter referred to. 


If the family, being residents of Pierce County, Nebraska, removed 
therefrom to the State of California in the Fall of the year 1936, and 
have never returned, we assume it was their intention to abandon their 
Pierce County residence. They returned to Madison County, Nebraska, 
in the month of June, 1938. The California law requires a residence of 
three years to entitle one to relief from that State. While it is the 
general rule that a person’s settlement for relief purposes is not lost, 
except upon his acquisition of a new settlement, the Legislature has 
full power to abolish or change the settlements of paupers. 48 C. J. 
487. The Legislature of Nebraska provided by Statute enacted in the 
year 1933 and now appearing as Section 68-115 C. S. Supp Neb. 1937, 
as follows: 


“A legal settlement in this State shall be terminated and lost 
by (1) acquiring a new one in another State; (2) by voluntary 
and uninterrupted absence from the State for the period of one 
year with intent to abandon his residence in Nebraska”. 


From this, we conclude that the family in question abandoned its 
legal settlement in Pierce County and is no longer entitled to relief 
therefrom. 
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September 28, 1939 
Mr. Elven A. Butterfield, County Attorney, Neligh. 


You inquire as to whether Old Age and Blind Assistance liens 
should be recorded in the mortgage records or in the miscellaneous 
records of the county. 


Section 26-1211, Compiled Statutes of Nebraska for 1929, provides 
as follows: 


“Different sets of books shall be provided for the recording 
of deeds and mortgages; in one of which sets all conveyances 
absolute in their terms, and not intended as mortgages or as 
securities in the nature of mortgages, shall be recorded; and in 
the other set such mortgages and securities shall be recorded.” 


Section 68-268, C. S. Supp. 1937, as amended by L. B. No. 389, 
passed by the 1939 session of the Legislature, provides in part as follows: 


“Whenever a certificate is issued for such assistance to any 
person in whom or in whose spouse the title to any real es- 
tate is vested, a copy of such certificate shall be indexed and 
recorded in the manner provided for the indexing of real 
estate mortgages in the office of the register of deeds or county 
clerk, as the case may be, of the county in which the real estate 
is situated, and such recording and indexing shall constitute 
notice of such lien.” 


The above mentioned statutory provisions provide an answer for 
your question. 


May 6, 1939 
Mr. William A. Letson, County Attorney, Red Cloud. 


We have your inquiry as to whether the city or county is re- 
sponsible for subsistance of W. P. A. clients when quarantined by the 
city authorities. 


Section 68-104, C. S. Supp. 1937, provides as follows: 


“The county board of each county shall be the overseers of the 
poor and are vested with the entire and exclusive superin- 
tendence of the poor in such county.” 


The county will not be liable, however, if the persons quarantined 
have. money or property of their own or relatives liable for their 
support as described in Section 68-101, C. S. Supp. 1937. See Dodge 
County v. Diers, 69 Neb. 361, 95 N. W. 602. 


In the event that the W. P. A. workers mentioned by you are 
indigent and have no relatives who can furnish them support, it will 
be the duty of the county in which they have a legal settlement to 
care for them. 


February 27, 1941 
Mr. Cyril P. Shaughnessy, County Attorney, St. Paul. 
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In your letter of February 25th you ask if the board of county 
commissioners may cause to be recorded in the real estate mortgage 
records a certificate setting forth the amount of direct relief granted to 
a person, and thus establish a lien; also, whether or not, upon the death 
of a person receiving direct relief or the death of the survivor of a 
married couple, both of whom received direct relief, the total amount 
may be recovered as a claim in favor of the county against the estate 
of the deceased. 


There is no statute authorizing the filing of a lien for direct relief, 
and in the absence of such a statute no such lien can be perfected by 
filing a certified statement of the amount of relief granted. 


Under the provisions of Section 68-105, Compiled Statutes of Ne- 
braska Supplement for 1939, the county may proceed to recover the 
amount advanced by it for direct relief if it develops that the recipient 
has property. The county may proceed at once upon the discovery of 
the property, or, after the death of the recipient, may file a claim 
against his estate. Claim may be filed against the husband for all 
relief furnished to the family, as he is the head of the family. If the 
wife is found to have property we believe the claim could also be 
collected from her property upon a showing sufficient to make her 
chargeable for necessaries furnished the family, and that the husband 
is unable to pay therefor. 


May 16, 1941 
Mr. Dallas S. Gibson, County Attorney, Aurora. 


In your letter of May 13 you inquire as to the necessity for in- 
cluding reference to assistance liens in foreclosure of properties for 
taxes and as to necessary parties defendant in connection therewith. 


In view of the recent action of the Legislature providing for the 
release of these liens, it will not be necessary to mention them in fore- 
closure proceedings in the future. In each county having a Register 
of Deeds, all of these liens should be released by him and in all other 
counties by the county clerk. This may be done by an entry, upon the 
margin on the page in the official records of the county upon which the 
lien is recorded, in substantially the following language: 


RELEASE 


The within lien is hereby released pursuant to the provisions 
of Section 68-270 Compiled Statutes, Supplement 1939, as 
amended by Legislative Bill No. 89, Fifty-fifth Session, Ne- 
braska State Legislature, 1941. 


Register of Deeds of 
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July 22, 1941 
Mr. Arthur O. Auserod, County Attorney, Bartlett. 
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Ordinarily we look to the one who files a lien to release it. It 
would seem reasonable that if Boone County filed and claimed a lien 
upon land in Wheeler County that the Boone County officer should 
file the release. It will be noted, however, that Section 68-270, Com- 
piled Statutes of 1939 as amended by Legislative Bill No. 89 of the 
1941 Session, contains the following provision: 


“And the registers of deeds or the county clerks, as the case is, 
of the various counties are hereby authorized and directed 
forthwith, to release any such liens upon real estate which are 
filed and recorded in their respective counties.” 


As the lien is filed in Wheeler County this section of the statute 
would appear to give the Wheeler County clerk the authority to release 
the lien. Taking the view that the lien was really in favor of the state 
instead of the county the Legislature would have the right to release 
the lien and to authorize the county officer of the county in which the 
land is located to execute the release upon the record. 


If the lien is released by either the County Clerk of Boone County 
or the County Clerk of Wheeler County some future title examiner is 
sure to say that it should have been done by the other. It is certain 
that the Legislature wanted the liens cancelled and this without the 
inconvenience and possible expense of a doubtful release the validity 
of which might have to be tested in the courts. Having in mind, 
therefore, the example in thoroughness furnished by the man who de- 
siring to commit suicide went to the middle of a high bridge over the 
river, tied a rope around his neck with the other end tied to the bridge, 
took a large dose of a deadly poison, slashed the arteries in his wrist 
with a razor, cut his throat, shot himself in the head with a .45 
caliber revolver, and jumped into the river, we suggest that a release 
be prepared to be jointly executed by the county clerks of both Boone 
County and Wheeler County and that upon execution it be filed and 
recorded in Wheeler County where the land is situated. 


March 27, 1942 
Mr. Walter H. Smith, County Attorney, Plattsmouth. 
In your letter of March 23 you say: 


“I will appreciate receiving your opinion as to whether or not 
Old Age Assistance furnished to a person becomes a first or a 
preferred lien against his or her estate, after death, or whether 
such liens are subject to the payment of the funeral expenses of 
last illness of such recipient. It appears to me that under 
Section 30-615 such a claim cannot be classified as preference 
under the claims set forth in that section.” 


We are of the opinion that a claim for old age assistance, filed 
in the estate of a decedent under Section 68-268 Compiled Statutes, 
Supplement 1941, is not a preferred claim but ranks with claims of 
the other general creditors of the estate. 


December 29, 1942 
Mr. Leo M. Bayer, County Attorney, Alliance. 
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In your letter of December 24, you state that a claim has been 
filed and allowed against the estate of an old age recipient. You say: 


“The administrator of an estate has asked the County Board 
to compromise its claim against an estate for old age assist- 
ance. If the Commissioners can compromise this claim which 
has been allowed the estate, the estate can be closed promptly, 
because there is a purchaser who would be willing to buy the 
land immediately. If it cannot be compromised, the sale may 
be lost, therefore, I would appreciate it very much if you 
would give an opinion on the first questions asked in this 
letter as soon as possible.” 


Section 68-270, Comp. Stat. Supp. 1941, is as follows: 


“Subdivision 1. The board shall satisfy and release the claims 
accruing under the provisions of Sec. 66-268, C. S. Supp., 1939, 
as amended by section 1, legislative bill No. 89, fifty-fifth 
session, Nebraska state legislature, 1941, when fully paid, or 
when compromised and settled, or when the estate has been 
probated and the proceeds allowable have been applied on 
such claims, or when recovery of the claim is not probable. 
Subdivision 2. From and after the effective date of legislative 
bill No. 89, fifty-fifth session, Nebraska state legislature, 1941 
(68-268, 68-270), any lien, now filed or hereafter filed, in 
favor of the county upon real estate which was owned by the 
recipient of old age assistance or of blind assistance, which 
arose out of the payment of old age assistance or of blind 
assistance, shall be promptly released and satisfied of record; 
and the registers of deeds or the county clerks, as case is, of 
the various counties are hereby authorized and directed forth- 
with, to release any such liens upon real estate which are filed 
and recorded in their respective counties: Provided, that not- 
withstanding any other general or specific law, the register of 
deeds or the county clerk, as case is, shall not charge a fee 
for releasing said liens.” 


It would seem that we have to do here not with the compromise of 
a claim in the sense that the amount of the same is in anywise reduced, 
but rather that the claimant finds itself in this situation: It has a 
claim fully allowed, but, if it insists upon the full amount of the same 
being paid to it, it may lose a sale which we presume is advantageous. 


When the statute above says, ‘when recovery of the claim is not ~ 
probable’, we assume that what is meant is the recovery of the full 
amount of the claim. It would do very little good to permit compromise 
when the recovery of any amount on the claim was improbable and 
forbid it when the recovery of some amount was probable. I think 
we should so construe the statute as to avoid absurd and unjust results 
and it seems to us that the statute is broad enough to cover claims 
which have been allowed, as well as claims which are in the process 
of adjustment. 


ATTORNEYS 
December 13, 1939 
Mr. Edwin Moran, County Attorney, Nebraska City. 
You say: 
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“In regard to the matter of appointing counsel for indigent 
persons charged with a felony, I would like to have the 
opinion of your office as to whether or not the court, on ap- 
plication of the accused, may, without notice to the county 
attorney and before the accused has been arraigned and en- 
tered a plea, appoint counsel to represent him. Then, if 
counsel is appointed and upon arraignment the defendant en- 
ters a plea of guilty, if the court then has any authority to 
allow attorney's fees to the counsel appointed under the above 
circumstances.” 


The statutory authority of a Court to appoint counsel to assist 
in the defense of an indigent defendant who is charged with the 
commission of a felony, is found in Section 29-1803 Compiled Statutes, 
which reads in part as follows: 


“The court before whom any person shall be indicted for any 
offense which is capital, or punished by imprisonment in the 
penitentiary, is hereby authorized and required to assign to 
such person, counsel not exceeding two, if the prisoner has not 
the ability to procure counsel.” 


I am of the opinion that an indigent person, who has been in- 
dicted, or who has been bound over to the District Court upon a 
felony charge after a hearing at a preliminary examination, is entitled 
to have counsel appointed to assist in his defense before he is ar- 
raigned or pleads, if he asks the Court to appoint counsel to defend him 
and satisfies the Court he is unable to secure the assistance of counsel 
in any other way. 


I find no requirement of statute that the county attorney shall be 
notified before counsel is appointed for an indigent person who is 
charged with a felony, but I presume that in nearly all cases the 
county attorney is notified at the time the appointment is made, or 
very soon thereafter. It is probable that in most cases where the de- 
fendant pleads guilty without going to trial, that the attorney ap- 
pointed to defend the defendant has not earned, and should not receive 
more than a nominal attorney’s fees, but there may be exceptions to 
this rule in rare cases. 


August 8, 1939 
Mr. Edmund W. Hollstein, County Attorney, Sheridan County, Rushville. 
Reference is made to your letter of August 1, in which you state: 


“IT would also like to know if it is considered ethical for a 
county attorney to bring a civil action for assault and battery 
against a party after he has first brought a criminal action 
against said party.” 


Section 26-906, Compiled Statutes 1929, provides as follows: 


“No prosecuting attorney shall receive any fee or reward from 
or on behalf of any prosecutor or other individual for services 
in any prosecution or business to which it shall be his official 
duty to attend; nor be concerned as an attorney or counsel for 
either party, other than for the state or county, in any civil 
action depending upon the same state of facts upon which any 
criminal prosecution, commenced or prosecuted, shall depend.” 


GO 


The foregoing seems to be conclusive that it would be improper 
for a county attorney to take part in any civil action where criminal 
action has been brought upon the same set of facts. 


In Ress v. Shepherd, 84 Neb. 268, 120 N. W. 1132, the Court held 
that the statute not only prohibited the county attorney from entering 
into a civil suit, after criminal action had been brought, but also pro- 
hibited the county attorney from becoming financially interested in 
civil suits which might warrant a criminal prosecution. 


June 14, 1940. 
Miss Zelma D. Derry, County Attorney, Ogallala. 
In your letter of June 7, you ask the following question: 


“Is there any duty upon part of the County Attorney to repre- 
sent School Districts located within the County in litigation, 
or in an advisory capacity to the officers of such School 
Districts?” 


The duties of the County Attorney are fully set forth in the Com- 
piled Statutes. Under the statutes, the County Attorney is to repre- 
sent the county in all civil matters, advise the other county officers, 
including the County Superintendent of Schools, upon matters affecting 
the duties of their offices, act as coroner, represent the state in all 
criminal matters, and assist the Attorney General in all matters per- 
taining to his duties within that county. 


The county is a separate and distinct political and governmental 
body and it is clear that the County Attorney represents the county 
only and not the cities, villages, school district, drainage districts or 
other political or governmental subdivisions which may be within the 
county. Each of these subdivisions is authorized under the law to 
employ counsel when needed. 


January 24, 1939 
Mr. W. T. Gleeson, County Attorney, Wahoo. 


Reference is made to your favored communication of January 
16, in which you present the following facts upon which you ask the 
opinion of this office: The former county attorney has filed a claim 
for $112.55 based upon mileage and miscellaneous expense incurred and 
expended by him during the month of December, 1938; in the budget 
submitted by the county attorney for the year 1938, as finally adopted 
by the county commissioners, $500.00 was provided for’ mileage and 
miscellaneous expense; by December 31, 1938, the county attorney had 
expended more than $500.00 for mileage and miscellaneous expense, 
but we gather from your letter that although the allowance of this 
$112.55 would make the total spent during the year for mileage and 
expense exceed $500.00, the amount fixed by the budget, it would not 
exhaust the total budget provided for the county attorney’s office 
for that year. You desire that we advise you whether, under these 
circumstances, the claim may be allowed. 


The question is by no means free of ‘doubt, and since the act 
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has not been construed in this state, we have very little upon which to 
base an opinion. 


However, we call your attention to the following considerations; 
Section 26-2103 Compiled Statutes, Supplement 1937, provides that 
the budget shall set forth all proposed expenditures for the adminis- 
tration, operation and maintenance of all offices, departments, activi- 
ties, funds and institutions of the county. 


Section 26-2109 Compiled Statutes, Supplement 1937, provides that 
no officer shall expend any money for any of the purposes for which 
provision is made in the budget in excess of the amounts provided 
in said budget for such office, department or other expending agency 
or purpose for the fiscal year. The statute further provides that a 
contract in violation of this statute shall be null and void and the fol- 
lowing Section 26-1110, provides that no county shall be liable for 
merchandise, machinery, material, supplies or other property, or for 
services rendered the county in pursuance of any contract entered 
into by or on behalf of the county in violation of Section 26-2109. 


It is to be particularly noted that this section provides that the 
county shall not be liable on contracts for merchandise, etc., nor for 
services rendered under contract, but does not exempt the county from 
liability to an officer for expenses incurred where the liability arises 
by operation of law or under other statutes. 


Section 26-910 Compiled Statutes, Supplement 1937, requires the 
county attorney to perform the duties of coroner and provides that 
he be reimbursed for his necessary expenses in performing such duties. 


Section 26-901 Compiled Statutes 1929, provides the general duties 
of the county attorney and a county is liable, under this section, for 
the actual necessary expenses of the county attorney in investigating 
and prosecuting actions. The law, therefore, imposes upon the county 
attorney certain duties, the performance of which is of the highest im- 
portance to the welfare of the people. The county attorney would not, 
I believe, be justified in refusing to go to the scene of a violent death, 
or investigate the cause of death of one thought to have died by unlaw- 
ful means, because his appropriation for mileage and expenses had been 
exhausted by previous violent deaths. He would not be justified in 
refusing to perform any of his duties on that ground. Yet, it is 
practically impossible to determine in advance the number of violent 
deaths, bank robberies, or other violations of the law, requiring the 
county attorney’s services, which will occur during the coming year. 
Obviously, neither the county attorney nor the county board, in arriving 
at the budget, can limit the number of murders which will be committed, 
nor to prescribe that only so many burglaries shall be committed, as 
shall cost in mileage and expenses for the investigations, a certain 
amount of money. 


We believe that these statutes must all be construed together. 


It is the duty of the county to make provisions for the payment 
of its valid debts, and to actually pay such debts where it has on 
hands funds which may be properly devoted thereto and are amply 
sufficient for the purpose. (44 C. J. 1166). As a general rule the 
following is correct: The fact that the special fund out of which 
certain claims are payable is exhausted, will not prevent the payment 
of such claims so long as there is money in the treasury which may 
be applied thereto. (44 C. J. 1167). It is true that these are simply 
general rules and have no particular reference to the County Budget Act 
of 1937. However, bearing in mind the general purposes of the act, and 
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bearing in mind that the legislature has not seen fit to declare that 
the county is not liable for the expenses incurred by the county at- 
torney in doing the things he is obliged to do under other statutes, 
we are lead to the conclusion in this office that the intent of Section 
26-2109 Compiled Statutes, Supplement 1937, is that an office may not 
spend in any given year more than the amount provided in the budget 
for the office. We do not believe that the word “purpose” as used 
in the section, refers to a subdivision of the budget of any particular 
office, but refers to other activities, such as relief, for example. 


We reiterate that the matter is not entirely free from doubt, and 
we do not believe that the doubt can be entirely cleared until the court 
of last resort in this state makes a pronouncement. 

The foregoing, however, outlines the present opinion of this office. 


November 20,1939. 
Mr. W. L. Brennan, County Attorney, Butte. 


We acknowledge receipt of yours of October 27, in which you say: 


“Will you please give me opinion as to whether or not a county, 
when a county attorney forecloses tax sale certificates, can 
legally charge attorney fees as part of the costs. I have de- 
bated this with the judge. Up to date he has refused to allow me 
to tax attorney fees as part of the costs saying that if they were 
so taxed they would go to the county anyway as a fee of the 
office. This part is true but under the existing law I cannot 
see where the county should not stand in the same position as 
an individual purchaser who can and does tax attorney fees as 
part of the costs. By taxing costs I can afford the county some 
protection in the matter of the board. The judge has agreed to 
follow your opinion.” 


We assume that you are proceeding under the provision of Section 
77-2040 and following, Compiled Statutes 1929. Such action would seem 
to be governed by the provisions of Section 77-2043, Compiled Statutes 
1929, which provides, amongst other things, that the Court “shall award 
to the plaintiff an attorney’s fee equal to ten per cent of the amount 
found due, which shall be taxed as part of the costs in the action,” etc. 


This would seem to provide for the assessment of the attorney’s fee 
in such cases. As you state, such fees would go to the County, and not 
to the County Attorney, but I cannot see that this raises and sound 
objection. The County pays the County Attorney’s salary and might 
presumably have to employ some additional assistance for the County 
Attorney where the same might prove neecssary. 


May 1, 1941 
Mr. E. A. Butterfield, County Attorney, Neligh. 


You state that a party was prosecuted by the city attorney under 
a city ordinance and sentenced to thirty days in jail. He has now 
perfected an appeal to the district court of the county. You ask 
whether or not, under the circumstances, it now becomes your duty, 
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as county attorney, to prosecute him in the district court and whether 
or not the city attorney would be eligible to defend him there. 


In our opinion it is not your duty, as county attorney, to appear and 
prosecute one who is charged with a violation of a village ordinance 
where the prosecution is not based on the violation of any law of 
the state. The State v. McDonald, 100 Neb. 332. 


It is further our opinion that neither the law, nor the ethics of 
the legal profession, permit a city attorney to defend in the district 
court, upon appeal, a person he has prosecuted for the same offense 
in the lower court. 


August 1, 1941 
Mr. G. F. Rose, County Attorney, Fullerton. 


You ask us whether it is the duty of the clerk of the District 
Court and sheriff to collect fees in advance for services rendered in 
connection with foreclosure instituted by the county under Section 
77-2039, or by the county, city or village under Section 77-2040 and 
Section 77-2041 Compiled Statutes 1929, as is required by Section 33-124 
Compiled Statutes 1929. 


Although the officials in question pay their fees into the county 
treasury, there is nothing in the statute in question to exempt them 
from the duty of requiring advance payment from the county, where 
the county is a party to the litigation. It might well occur that the 
financial condition of the county might be such that it would be un- 
able to meet its obligation to pay costs, through exhaustion of the 
particular fund from which the same would otherwise be payable, and 
in such case, the officer who failed to collect fees in advance would 
find himself in default. The state not only pays costs, the same as other 
litigants, but there is an express statute requiring it to do so and the 
same reasoning which prompts this statute would apply also in case 
of litigation by a county. 


You also ask whether an attorney’s fee may be awarded the 
plaintiff under Section 77-2043 in actions for foreclosure of tax liens 
instituted by the county under Section 77-2039 Compiled Statutes 1929. 
Although it is indicated in Lincoln County v. Shuman (Neb) 292 N. W. 
30, that Section 77-2039 provides for a separate and cumulative remedy 
for a county, we nevertheless feel that the wording of Section 77-2043 
is such as to provide for the allowance of an attorney’s fee in all 
classes of foreclosures including those under Section 77-2039. It will 
be noted that all of the sections hereinabove referred to were passed 
as a part of the same act by the legislature in the year 1903. The 
Section which now appears as 77-2039 provides for the foreclosure of 
a “tax lien” by a county and Sections 77-2040 and 2041 provide for 
the foreclosure of “tax sale certificates’ or the lien represented by a 
“tax deed’ upon surrendering such deed in Court. Section 77-2043 
starts out by saying “the plaintiff may join all owners of real estate 
covered by his or its tax sale certificates, tax deeds or tax liens as 
defendants.” By its express terms, this section appears to refer to all 
of the three preceding sections and all of the provisions of this section, 
including that for the allowance of an attorney’s fee, appear to apply 
alike to proceedings under Section 77-2039 or under Sections 77-2040 
and 2041. This we understand, also, to be the construction which has 
uniformly been applied by the District Court in actual litigation. 
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You further say: 


“Sections 77-2009, 77-2011, 77-2040 and 77-2041 authorizes 
the purchase of tax sale certificates by the county, or any 
other political sub-division, as trustee for the state and all 
political sub-divisions interested in the tax matter, without the 
paying of any funds. The statute confers on such trustee cer- 
tain rights of foreclosure, etc. This trusteeship is without 
consideration and does not deprive the other sub-division of 
any of their rights, such other sub-division may ‘take up’ 
such certificate and institute foreclosure as though such cer- 
tificate was originally taken in its own name. Under the above 
conditions has the original trustee (the sub-division taking 
the certificate in the first instance), the right at any time 
to relinquish its interest in such tax certificate so that the 

county treasurer may cancel same and issue a new certificate 
to the same or other sub-division or sell for cash to a private 
individual?” 


We do not find any statutory provision, nor Court decision, au- 
thorizing this procedure and for that reason would be unwilling to 
definitely approve the same, although we are frank to say that there 
is some plausibility in your suggestion. 


You also ask: 


“Would the county have, after having taken a certificate under 
Section 77-2040 and 2041, the right to surrender its certificate 
and foreclose under Section 77-2039?” 


Reference to the case of Lincoln County v. Shuman, supra, would 
indicate that a county, although holding a tax sale certificate, would 
have a right to proceed under Section 77-2039. 


Trusting these suggestions may be of some benefit to you. 


February 5, 1942. 
Mr. Robert R. Wellington, County Attorney, Chadron. 


You ask in your recent letter that this office examine a contract 
between the County Commissioners of Dawes County and Mr. George 
M. Porter of Crawford concerning the question of attorney’s fees in 
tax certificate foreclosure held by the county. You also ask some 
further questions concerning abstracting fees and the like. 


We believe that all of the questions that you raise in your letter 
are answered in the opinion of the Nebraska Supreme Court in the 
recent case of Darnell v. City of Broken Bow, 139 Neb. 844, 299 
N. W. 274. 


The court in the above case held that no attorney’s fees could be 
paid when redemption of the certificate was had before the fore- 
closure suit was commenced. The court in its opinion states that the 
performance of no previous acts as a tax collector was contemplated by 
the governing statutes and no compensation for such services by the 
tax collector was authorized either expressly or by necessary implica- 
tion and that any acts performed in such a capacity were performed 
gratuitously. 
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The court in this opinion approved the following fees figured on a 
quantum meruit basis for bringing foreclosure actions of tax cer- 
tificates: (1) For each cause of action reduced to decree and property 
sold at public auction, $25.00. (2) For causes of action commenced 
before the expiration of the two-year redemption period, which causes 
of action went to decree and were later dismissed, $13.50 . (3) For 
one suit (the number of causes of action not stated) dismissed before 
decree due to redemption of the certificates, $75.00. 


The court also found that reasonable fees could be paid for abstratt- 
ing, which abstracting was necessary in order to bring said foreclosure 
suits. 


The court further, in syllabus No. 20, sets out some of the things 
to be taken into consideration in fixing the value of attorney’s fees in 
such cases. 


Comparing the provisions of the contract under question with 
the decree in the above case, we find the schedule of fees set out in 
said contract are slightly above those fixed by the court in this opinion, 
but it is our opinion that said fees fixed by this contract are not so 
large as to be declared unreasonable by the court in the light of its 
opinion in the Darnell case. 


Trusting this answers your questions satisfactorily. 


BALLOTS 


July 28, 1942 
Mr. John E. Newton, County Attorney, Ponca. 


You ask our opinion with reference to Dixon County furnishing 
ballots to certain precincts within the boundaries of the Northeast 
Nebraska Public Power District, which are located in Thurston and 
Dakota Counties. 


We had previously given an opinion to the Secretary of State 
that the provision of Section 70-704, Comp. St. Supp. 1941, requiring 
one county to furnish ballots to certain precincts in another county, is 
applicable only when a district has been subdivided by following county 
boundary lines as set forth in said section. We have checked with the 
Department of Roads and Irrigation and find that the Northeast Ne- 
braska Public Power District has never been divided in such manner, 
and, therefore, this provision does not apply. We are enclosing here- 
with a copy of the opinion above referred to. 


You also ask the following questions: 


“Your attention is also called to the fact that Section 70-701 
provides that no incorporated city or village, not receiving re- 
tail service, can be included within the district boundaries; on 
the other hand, Section 70-702 provides that no voting district 
can be split. In Dixon County we have two voting precincts 
which include rural territory and incorporated villages. Neither 
of the incorporated villages is served by the public power 
district, yet the boundaries of the district purport to include 
all of Dixon County and must necessarily include these two 
villages, unless voting precincts are split up. The question 
therefor arises, are the residents of these two villages re- 
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garded as residing within the boundaries of the district and 
having the right to vote for the officers of the district or 
otherwise ?” 


The provision of Section 70-701, that incorporated cities or villages 
to which a district furnishes or sells electrical energy at retail to 
the inhabitants thereof, shall be included within the district for voting 
purposes, refers only to incorporated cities and villages outside the 
boundaries of the district. You state that the two incorporated villages 
are located within the territory of Dixon County, and, if so, this is a 
part of the district and the inhabitants thereof are entitled to vote al- 
though they are not being sold electrical energy at retail. 


August 18, 1942. 
Mr. Ernest F. Armstrong, County Attorney, Auburn. 
You say: 


“The members of the Convassing Board selected to canvass the 
mail ballot cast in the primary election August 11, 1942, 
has requested me to obtain from you an opinion relating to 
the acceptance or rejection of a mail ballot cast by Rudolf 
R. H. Tuxhorn. Facts being as follows: 


“Rudolf R. H. Tuxhorn, is now and at all times hereinafter 
mentioned, in the military service of the United States. His 
post office address is Chicago, Illinois. At the request of his 
father, the county clerk of Nemaha County, Nebraska, 
forwarded to him a ballot together with Absentee Voters 
Identification Envelope on the outside of which was a 
blank application for the ballot to be signed by the applicant 
before a Notary Public and also certificate for attesting of- 
ficial to sign. The ballot was returned addressed to the County 
Clerk of Nemaha County, Nebraska, which envelope was prop- 
erly referred to the Board of Canvasses. The application on 
the Absentee Voters Identification Envelope was not signed 
by Rudolf R. H. Tuxhorn or notarized, neither was the certifi- 
eate of the attesting official filled out, however, on the bottom 
of the Absentee Voters Identification Envelope was the note in 
handwriting ‘Notary of Public not Available’. The Identification 
Envelope however, did have the following portions filled out 
apparently in the hand writing of Rudolf R. H. Tuxhorn. I am 
herewith enclosing the photograph of original envelope which 
you will kindly return to me. 


“Should the Canvassing Board accept or reject this ballot? 
I hope that you will find time to give us an early response.” 


Section 32-805, Compiled Statutes Supplement 1941, sets forth the 
manner in which an absent voter must cast his ballot. Said section 
provides that the ballot must be exhibited to the officer before whom 
it is to be voted unmarked and that the same must be markéd in the 
presence of said officer, but in such a manner that the official cannot 
see how the same is marked; that the voter must then deliver such 
ballot to the official, who is to place the same in the identification en- 
velope and subscribe to the oath contained upon the envelope. It is 
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ol that the provisions are intended to preserve the secrecy of the 
ot. 


Section 32-806, Compiled Statutes Supplement 1941, provides that if 
the voter wishes to employ registered United States mail as the agency 
to carry his ballot to the county clerk, he shall also deliver to the 
official the return envelope and the official shall seal the same and 
give the voter a receipt therefor stating that he, such official, will on the 
a day place the same in the United States post office as registered 
mail. 


In Wheelock vy. Haney, 138 Neb. 547, 293 N. W. 418, our court held 
that the provisions setting forth the methods of voting by absent 
voters were mandatory. In the opinion Justice Rose stated: 


“* * * The privilege of voting, though the voter is absent from 
the voting precinct at the time of the election, require a de- 
parture from the usual method of exercising the elective fran- 
chise and is a grant of legislative authority. The exceptional 
privilege was granted only on the conditions imposed by 
statute. In authorizing mail votes, it was a legislative pur- 
pose to preserve the purity and secrecy of the ballot in har- 
mony with the safeguards thrown around voting at polling 
places. Substantial compliance with the conditions on which 
the privilege is granted is a necessary part of the legislative 
grant. The very nature of the privilege makes the conditions 


imposed by statute necessary to an exercise of the right. 
* * #” 


The fact that no notary was available would not alter the rule. 
Section 32-807, Compiled Statutes Supplement 1941, provides that if 
the absent voter be in the military or naval service of the United 
States of America or the state of Nebraska, then the required oath 
may be administered and the certificate made by any commissioned 
officer of the military or naval forces. 


It is therefore our opinion that the ballot referred to cannot be 
counted. 


BANKING DEPARTMENT 
January 26, 1939 
Mr. Jesse L. Dougherty, County Attorney, Columbus. 


Referring to your inquiry of January 14th, it is our opinion that, 
at the present time, the Banking Department does not have specific 
authority to aid in the formation of a community trust. This could 
be provided by legislative action. 


Under the rules of the Legislature, January 30th is the last day for 
introduction of bills, unless changed by action of that body. 


August 21, 1941 
Department of Banking. ‘ 
In your letter of August 19th you say: 


“Legislative Bill No. 389 providing for the organization, licens- 
ing and control of industrial loan and investment companies was 
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approved May 28rd, 1941. Under Section 1 of this bill is the 
following provision: 


“Whenever the term installment investment company or its 
plural appears in Section 8-701, 8-702 and 81-5440, C. S. Supp., 
1939, as now existing or as hereafter amended, it shall be con- 
strued to mean industrial loan and investment company, or its 
plural.’ 


“Section 8-702 prescribes a schedule of fees to be charged to the 
various institutions under the supervision of this department, 
including industrial loan and investment companies, and all 
fees collected under this section are to be transmitted by the 
Director of Banking to the State Treasurer for credit to the 
general fund of the state. 


“Under Section 40, Legislative Bill No. 222, Appropriation 
Bill, approved May 24th, 1941, the following provision is made 
under the caption ‘Industrial Loan and Investment Company 
Law’: 


“‘Administration and enforcement, appropriate all fees col- 
lected under Legislative Bill No. 389, Fifty-fifth Session, Ne- 
braska State Legislature, 1941, during the biennium ending 
June 30th, 1943, estimated $5,000.00.’ 


‘In your opinion, would fees collected by this department from 
industrial loan and investment companies as provided for in 
Section 8-702 referred to above be credited to the general 
fund of the state, or would the provision of Section 40, Legis- 
lative Bill No. 222 make such fees available to this department 
for the administration and enforcement of the industrial loan 
and investment company law?” 


Although section 8-702 provides that all fees collected are to be 
transmitted to the state treasurer for credit to the general fund, still, 
an examination of L. B. 222 Neb. 1941 Laws, S. C. J. 186, discloses 
that the legislature by section 1 authorized the appropriation ‘out of 
moneys in the general fund, or other funds as hereinafter specified and 
not otherwise appropriated * * *.” It would follow that that part of 
section 40 which you quote would be tied in with section 1, and would 
amount to an appropriation out of the general fund of all fees collected 
and paid in under the provisions of section 8-702. 


The appropriation is simply the earmarking or setting aside of 
the certain part of tax money, or other funds collected by the state, 
and, in our judgment, is an entirely sufficient appropriation. 


You also say: 


“Section 40, Legislative Bill No. 222 also contains the fol- 
lowing: 


‘Salaries and expenses, appropriated from assessments of state 
banks, trust companies, building and loan associations, etc., and 
all receipts from 1941-1943 biennium and re-appropriate any 
unexpended balance as of June 30th, 1941, in Aud. Acct. No. 
205, for expenditures, estimated $68,500.00.’ 


“We wish to ask if the above quoted section makes it neces- 
sary to re-appropriate any unexpended balance as of June 
30th, 1941, of co-operative credit associations which are under 
the supervision of this department and upon which regular 
assessments have been made for examinations, as the above 
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quoted section does not specifically name that type of institu- 
tion.” 


Were there no other data from which one could gather the meaning 
of the term “etc.” as used in the appropriation bill, we would be of the 
opinion that the term standing by itself would be too vague and un- 
certain to give it any definite significance. 


However, an examination of Section 8-701, Comp. St. Supp. 1939 
discloses that assessments are authorized to be made upon cooperative 
credit associations ‘‘to pay the salary and necessary expenses of examin- 
ers and examiners’ helpers” as well as for other departmental purposes. It 
is further provided that the assessments paid, including those levied 
upon cooperative credit associations, shall be paid into the state treas- 
ury and “be placed in a separate fund to be used solely for the pur- 
poses” of the act as therein specified. 


It seems to us that when the provisions of section 8-701 are con- 
strued together with the provisions of section 40, L. B. 222, which you 
quote, that it becomes sufficiently apparent that it was intended by 
the legislature not only to appropriate funds realized from the assess- 
ment of cooperative credit associations for the 1941 to 1943 biennium, 
but also to reappropriate any unexpended balance on hand in auditor’s 
account No. 205 already realized from that source. 


BANKRUPTCY 


June i, 1942 
Mr. Frank J. Brady, State Tax Commissioner. 


With your letter of May 22nd you enclose inquiry to you from 
the City Assessor of the city of Crete asking to be informed as to 
whether or not taxes may be assessed against the property of a bank- 
rupt estate. 


Please be advised that it is our view of the matter that taxes 
should be assessed, on both the real and personal property of one who 
has been adjudicated bankrupt, even though the property has passed 
to and under the control of a trustee appointed by the bankruptcy 
court. The following quotation is taken from U.S.C.A. Title 11, Sec. 
104, Note 17, page 139: 


“The Bankruptcy Act does not withdraw the estates of bank- 
rupts from the reach of taxing powers, and they are subject, 
in consequence, to the payment of taxes imposed while they 
are in the hands of the trustees, the same as if they were not. 
Even though accruing after bankruptcy, taxes must be re- 
garded as within the meaning of the statute, and entitled to 
priority, the same as those which antedated it. In re Prince 
(D.C. Pa. 1904) 131 F. 546, 12 Am. Bankr. Rep. 675; In re 
Flynn (D.C. Mass. 1905) 134 F. 145, 13 Am. Bankr. Rep. 720; 
Stanard v. Dayton (C.C.A. Colo. 1915) 220 F. 441, 33 Am. 
Bankr. Rep. 682, certiorari granted Dayton v. Stanard, 1915 (35 
S. Ct. 662, 238 U. S. 622, 59 L. Ed. 1493, and modified (1916) 36 
S. Ct. 695, 241 U. S. 588, 60 L. Ed. 1190, 37 Am. Bankr. Rep. 
259; In re Crowell (D.C. Mass. 1912) 199 F. 659, 29 Am. Bankr. 
Rep. 308.” 
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It would be our view of the matter that the trustee of the bankrupt 
estate should list property for taxation the same as an administrator 
or executor of a deceased person’s estate would do. Value should be 
determined the same as for any other property. 


Of course, although the property should be listed for taxation, it 
could be collected ony through final order of distribution in the bank- 
ruptcy court and would be subject to the priorities therein provided. 
There are a number of classes of claims which take precedence over 
taxes and if the amount of these preferred claims should exhaust the 
assets of the estate before the item of taxes was reached, any claim for 
taxes of course would be defeated. 


However, there is nothing in our judgment to prevent the listing of 
property for assessment each year until a final distribution is had. 


BANKS 
August 6, 1941 
Department of Banking. 
We have your letter of July 31, in which you say: 


“Among other provisions, Legislative Bill No. 282 amends Sec- 
tion 8-155, C. S. Supp., 1939, relative to savings banks, and 
Section 8-309, C. S. Supp., 1939, relative to building and loan 
associations. 


“Section 8-155 relative to savings banks reads in part as 
follows: 


““The loanable funds of any savings bank, except the reserve 
provided for in this article, shall be (1) held as cash deposited 
in solvent banks, or (2) invested in bonds of the United States, 
or of any state of the United States, or in the public debt or 
bonds of any city, county township, village or school district 
of any state of the United States, or in other bonds of known 
marketable value, or (3) be loaned on negotiable paper secured 
by any of the above mentioned classes of security, or other col- 
lateral of known marketable value, or (4) loaned upon notes or 
bonds secured by mortgage liens upon unencumbered real es- 
tate: Provided, second mortgage loans made on improved real 
estate shall not exceed fifty per cent of the appraised value 
thereof.’ 


“There has been added to the above quoted section of the 
statute the following provision: 


“Provided further, any savings bank shall be eligible to obtain 
a license to engage in the business of lending money under the 
terms and conditions of legislative bill No. 282, fifty-fifth ses- 
sion, Nebraska State Legislature, 1941.’ 


“It will be noted that the following sentence has been elim- 
inated from the original section: 


““Chattel mortgages shall not be accepted as collateral se- 
curity by savings banks.’ 


“This raises the question as to whether or not Section 8-155, 
as now amended, would authorize savings banks to make, in 
addition to the types of loans specifically described in such 
section, chattel mortgage loans. 


“Section 8-309, C. S. Supp., 1939, reads in part as follows: 


“*No loan shall be made by such association to its own mem- 
bers, nor shall any loan be made to any member for any sum 
in excess of the par value of his stock. The borrower shall 
pledge to the association as security for the loan, shares of a 
maturity value equal to the principal of the loan, and ample 
real estate security unencumbered except by prior liens held 
by such association.’ 


“By amendment to the above section the following provision 
has been added: 


“Provided, in addition any association when so licensed may 
make loans to its own members upon the terms and security 
provided in legislative bill No. 282, fifty-fifth session, Ne- 
braska state legislature, 1941.’ 


“Does the above quoted provision authorize building and loan 
associations to make chattel mortgage loans, or does the above 
quoted provision merely authorize building and loan associa- 
tions, after having obtained a license under the provisions of 
legislative bill No. 282, to charge rates on loans which would 
exceed the statutory nine per cent limitation, but limit them 
to making only real estate mortgage loans and loans secured 
by shares of stock in the association?” 


Discussing first the matter of savings banks, it would appear that 
the legislature by an express provision made any savings bank eligible 
to obtain a license to operate under L. B. 282. 


Coupled with this is the power bestowed upon savings banks under 
Section 8-155, Comp. St. Supp., 1939, to loan money on negotiable 
paper secured by “other collateral of known marketable value.” 


Also, as you state, the provision previously contained in the original 
section forbidding the acceptance of chattel mortgages as collateral 
security by savings banks has been eliminated. 


It would thus appear that savings banks would be authorized to 
operate under L. B. No. 282 and to make chattel mortgage loans pro- 
viding such chattel mortgage loans were “of known marketable value.” 


As to building and loan associations, although the legislature pro- 
vided that such associations might operate under L. B. No. 282, real 
estate security or shares of stock in the association are still required. 
The law, therefore, must still be construed to restrict building and 
loan associations to real estate mortgage loans and loans secured by 
shares of stock in the association, and loans can be made only to their 
own members. 


Building and loan associations that secure a license under L. B. 
No. 282 would be permitted to charge the interest rate and service 
charge permitted by said act, but this would not release them from the 
provisions of the law which govern the nature of the security which 
they must exact. 
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August 6, 1941 
Honorable Wade R. Martin, Director of Banking. 


You have asked us a number of questions relative to the operation 
of national banks under the provisions of L. B. No. 282, Nebraska 1941 
Laws, S. C. J. 92. You say: 


“1. To what extent are National Banks effected by this act? 
In other words, in the event a National Bank should charge a 
rate of interest exceeding 9% per annum must such National 
Bank either subject itself to the penalties provided by the act 
or make application and obtain a license from the Department 
of Banking?” 


It is claimed on behalf of the national banks that Title 12, Section 
484, U. S. C., prohibits the exercise of any visitorial powers over na- 
tional banks other than those authorized under the federal law or 
vested in courts of justice. 


It is also claimed, as we understand it, by the United States Comp- 
troller of the Currency that compliance with the provisions of L. B. 
No. 282 would result in an unwarrantable and undue interference with 
the exercise of the functions of the national banks in their capacity as 
instrumentalities of the federal government. 


We cannot agree that there would be any unwarrantable or undue 
interference with the national banks by reason of the provisions of 
L. B. No. 282. 


In the first place, no national bank is required to comply with the 
provisions of L. B. No. 282 unless it desires and elects to do so. Such 
action would be entirely voluntary. 


Again, no discrimination would be effected as against a national 
bank by compliance with the law. On the other hand, if a national 
bank were to be permitted to operate under the provisions of L. B. 
No. 282, that is to take advantage of and do all the things which that 
law permits and still were to be exempted from the payment of any 
license fee, the giving of bond, the compliance with the other pro- 
visions of the act, there certainly would be created the most unjust 
discrimination against individuals and corporations, including state 
banks, which are required to pay such license fee, to give such bond 
and to comply with all the requirements of L. B. No. 282. 


We cannot bring ourselves to believe that it would be just to per- 
mit a national bank thus to secure all the benefits bestowed by L. B. 
No. 282 and at the same time avoid all the restrictions imposed thereby, 
including the payment of a reasonable license fee. 


Nor do we believe that the law supports any such position. Ex- 
amining briefly and so far as is consonant with the limitations of this 
opinion the meaning of the term visitorial powers as is used in the 
federal statute, we find in the case of State v. First National Bank 
of Portland (Ore.), 123 P. 712, 714, a very full and complete dis- 
cussion of the meaning of this term as used in the federal statute, 
which is here set forth in some detail because it is so carefully examined. 


“But it is claimed that, even if this right exists, its exercise by 
the states is in violation of the provisions of the act, providing 
for the organization of national banking associations, in that 
it is an attempt to exercise the visitorial powers prohibited 
by section 5241, U. S. Rev. St. (U. S. Comp. St. 1901, p. 3517). 
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We cannot concur in this view. The term ‘visitorial power’ 
is most frequently used with reference to the inspection and 
regulations of eleemosynary institutions. In Allen v. McKean, 
1 Fed. Cas. 489, it is thus defined: ‘To be sure, where the gov- 
ernment is the founder of a college, it has certain rights and 
privileges attached to it in point of law; but in this respect it is 
not distinguishable from any private founder. Every founder of 
an eleemosynary corporation (that is, the foundator perficiens, 
or person who originally gives to it is funds and revenues) and 
his heirs have a right to visit, inquire into, and correct all ir- 
regularities and abuses which may arise in the course of the 
administration of its funds, unless he has conferred (as he has 
a right to do) the power upon some other person. This power 
is commonly known by the name of the visitorial power, and it 
is a necessary incident to all eleemosynary corporations; for 
these corporations, being composed of individuals, subject to 
human frailties, are liable, as well as private persons, to 
deviate from the ends of their institution; and therefore ought 
to be liable to some supervision and control. 1 Bl. Comm. 480. 
But, what is the nature and extent of this visitorial power? 
Is it a power to revoke the gift, to change its uses, to devest 
the rights of the parties entitled to the bounty? Certainly not. 
It is a mere power to control and arrest abuses, and to enforce 
a due observance of the statutes of the charity. Lord Holt, in 
Philips v. Bury, 2 Term R. 352, says: ‘The visitorial power 
is an appointment of law. It ariseth from the property, which 
the founder had in the lands assigned to support the charity; 
and, as he is the author of the charity, the law gives him and 
his heirs a visitorial power, (that is, an authority to inspect the 
accounts and regulate the behavior of the members that par- 
take of the charity); for it is fit the members that are en- 
dowed, and that have charity bestowed upon them, should not 
be left to themselves (for divisions and contests will arise 
amongst them about the dividend of the charity), but pursue 
the intent and design of him that bestowed it upon them!’ 
* * * And so the law is laid down by Lord Holt, in Phiilps v. 
Bury, 2 Term R. 352, 353. This visitorial power is an her- 
editament, founded in property, and valuable in the intend- 
ment of law; and, where it is vested in trustees, there can be 
no amotion of them from their corporate capacity, and no 
disturbance or interference with the just exercise of their au- 
thority, unless it is reserved by the statutes of the foundation 
or charter. 


“The government, as founder of the National Banking Associa- 
tion, possesses the same visitorial powers with respect to it as 
a private founder to a private institution. The visitorial power 
over any civil corporation resides in the authority creating it; 
and when we seek for a definition of the term ‘visitorial 
power,’ as used in the National Banking Act, we must assume 
that it means the power, to paraphrase the definition in Allen 
v. McKean, supra, ‘to control and arrest abuses, and to en- 
force a due observance of the statutes.’ 


“The term should also be interpreted in the light of the vis- 
itorial powers enumerated in the National Banking Act. These 
in brief are set out in U. S. Rev. St. Sec. 5240 (U. S. Comp. 
St 1901, p. 3516), which provides for the appointment of bank 
examiners, authorized to make a thorough examination of the 
affairs of every banking association, examine its officers and 
agents, under oath, and make a report of the condition of 
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the bank to the controller. These, we take, are the visitorial 
powers referred to, and which no authority but Congress can 
authorize. The holding of the federal courts is in accordance 
with this view. 


“The case of First Nat. Bank of Youngstown v. Hughes (C. C.) 
6 Fed. 737, is a case in point. Hughes was an assessor, and, in 
conformity with the laws in Ohio, served a notice upon the 
president of the plaintiff bank, requiring him to appear at a 
date specified and bring with him the books of account of the 
bank, showing the deposits up to a certain date and the names 
of the depositors and the amount deposited. The president 
refused to produce the books or give the list of depositors, 
and, upon threat of Hughes to press the investigation before 
the grand jury, brought a suit to enjoin him from proceeding 
further, on the ground that the investigation was an exercise 
of the ‘visitorial powers’ prohibited by section 5241, U. S. 
Rev. St. The suit was dismissed; the court saying: ‘But do 
the defendants, or either of them, propose the exercise of 
visitorial authority? We think not. Visitation, in law, is the 
act of a superior or superintending officer, who visits a cor- 
poration to examine into its manner of conducting business, 
and enforce an observance of its laws and regulations. Bur- 
rill defines the word to mean “inspection; superintendance; 
direction; regulation.” The exercise of no such authority is 
contemplated by defendants. They do not contemplate inspec- 
tion, supervision, or regulation of complainant’s business, or an 
enforcement of its laws or regulations.’ To like effect are 
National Bank v. Commonwealth, 9 Wall, 353, 19 L. Ed. 701; 
McClellan v. Chipman, 164 U. S. 357, 17 Sup. Ct. 85, 41 L. Ed. 
461; Guthrie v. Harkness, 199 U. S. 148, 26 Sup. Ct. 4, 50 L. 
Ed. 130, 4 Am. Cas. 453; Waite v. Dowley, 94 U. S. 527, 24 
L. Ed 181. 


“In National Bank v. Commonwealth, the court observes: ‘The 
principle we are discussing has its limitation—a limitation 
growing out of the necessity on which the principle itself is 
founded. That limitation is that the agencies of the federal 
govérnment are only exempted from state legislation, so far 
as that legislation may interfere with or impair their efficiency 
in performing the functions by which they are designed to 
serve that government. Any other rule would convert a 
principle, founded alone in the necessity of securing to the 
government of the United States the means of exercising its 
legitimate powers, into an unauthorized and unjustifiable in- 
vasion of the rights of the states. The salary of a federal 
officer may not be taxed; he may be exempted from any 
personal service which interferes with the discharge of his 
official duties, because those exemptions are essential to en- 
able him to perform those duties. But he is subject to all the 
laws of the state which affect his family or social relations or 
his property; and he is liable to punishment for crime, though 
that punishment be imprisonment or death. So of the banks. 
They are subject to the laws of the state, and are governed in 
their daily course of business far more by the laws of the 
state than of the nation. All their contracts are governed and 
construed by the state laws. Their acquisition and transfer 
of property, their right to collect their debts, and their liability 
to be sued for debts are all based on state law. It is only 
when the state law incapacitates the bank from discharging 
their duties to the government that it becomes unconstitutional.’ 
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“We conclude, therefore, that national banks are only exempted 
from state legislation to the extent that such legislation im- 
pairs their efficiency to perform the functions which they were 
designed to serve, and that the legislation here proposed does 
not have this effect.” 


That this is a modern view and in line with the present interpreta- 
tion of the federal statutes by the United States Supreme Court, we 
would refer briefly to the present state of the federal law with respect 
to the reciprocal taxation of instrumentalities of the state and national 
sovereignties. 


It was formerly held by almost an unbroken line of authorities from 
McCulloch v. Maryland, 4 Wheaton 316, 4 L. Ed 579, on down, that state 
instrumentalities were wholly exempt from federal taxation and federal 
instrumentalities wholly exempt from state taxation. This doctrine 
has been materially departed from in the cases of Helvering v. Gerhardt, 
304 U. S. 405, 82 L. Ed. 1427, Graves v. New York, 83 L. Ed. 927, and 
State Tax Commission v. Van Cott, 83 L. Ed. 950. 


Especial attention is directed to the concurring opinion of Mr. 
Justice Frankfurter in the Graves case from which the following ex- 
cerpts are taken: 


“For one hundred and twenty years this Court has been con- 
cerned with claims of immunity from taxes imposed by one 
authority in our dual system of government because of the tax- 
payer’s relation to the other. The basis for the Court’s in- 
tervention in this field has not been any explicit provision of the 
Constitution. The States, after they formed the Union, con- 
tinued to have the same range of taxing power which they 
had before, barring only duties affecting exports, imports, and 
on tonnage. Congress, on the other hand, to lay taxes in order 
‘to pay the Debts and provide for the common Defense and 
general Welfare of the United States,’ Art. 1, Sec. 8, can 
reach every person and every dollar in the land with due 
regard to Constitutional limitations as to the method of laying 
taxes. But, as is true of other great activities of the state and 
national governments, the fact that we are a federalism raises 
problems regarding these vital powers of taxation. Since two 
governments have authority within the same territory, neither 
through its power to tax can be allowed to cripple the opera- 
tions of the other. Therefore state and federal governments 
must avoid exactions which discriminate against each other or 
obviously interfere with one another’s operations. These were 
the determining considerations that led the great Chief Justice 
to strike down the Maryland statute as an unambiguous meas- 
ure of discrimination against the use by the United States of 
the Bank of the United States as one of its instruments of 
government. 


“The arguments upon which M’Culloch v. Maryland, 4 Wheat. 
316, 4 L. Ed. 579, rested had their roots in actuality. But 
they have been distorted by sterile refinements unrelated to 
affairs. These refinements derived authority from an unfor- 
tunate remark in the opinion of M’Culloch v. Maryland. Partly 
as a flourish of rhetoric and partly because the intellectual 
fashion of the times indulged a free use of absolutes. Chief 
Justice Marshall gave currency to the phrase that ‘the power 
to tax involves the power to destroy.’ Id. at p. 431. This 
dictum was treated as though it were a constitutional mandate. 
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But not without protest. One of the most trenchant minds on 
the Marshall court, Justice William Johnson, early analyzed 
the dangerous inroads upon the political freedom of the States 
and the Union within their respective orbits resulting from a 
doctrinaire application of the generalities uttered in the course 
of the opinions in M’Culloch v. Maryland. This seductive cliche 
that the power to tax involves the power to destroy was 
fused with another assumption, likewise not to be found in the 
Constitution itself, namely the doctrine that the immunities 
are correlative—because the existence of the national govern- 
ment implies immunities from state taxation, the existence of 
state governments implies equivalent immunities from federal 
taxation. When this doctrine was first applied Mr. Justice 
Bradley registered a powerful dissent, the force of which 
gathered rather than lost strength with time. Collector v. 
Day (Buffington v. Day) 11 Wall. 113, 128, 20 L. ed. 122, 127. 


“All these doctrines of inter governmental immunity have until 
recently been moving in the realm of what Lincoln called 
‘pernicious abstractions’. The web of unreality spun from 
Marshall’s famous dictum was brushed away by one stroke of 
Mr. Justice Homes’ pen; ‘The power to tax is not the power 
to destroy while this Court sits.’ Panhandle Oil Co. v. Missis- 
sippi, 277 U. S. 218, 223, 72 L. ed. 857, 859, 48 S. Ct. 451, 56 A. 
L. R. 583 (dissent). Failure to exempt public functionaries 
from the universal duties of citizenship to pay for the costs 
of government was hypothetically transmitted into hostile 
action of one government against the other. A succession of 
decisions thereby withdrew from the taxing power of the States 
and Nation a very considerable range of wealth without regard 
to the actual working of our federalism, and this, too, when the 
financial needs of all governments began steadily to mount. 
These decisions have encountered increasing dissent. * * * 


“The judicial history of this doctrine of immunity is a striking 
illustration of an occasional tendency to encrust unwarranted 
interpretations upon the Constitution and thereafter to consider 
merely what has been judicially said about the Constitution, 
rather than to be primarily controlled by a fair conception of 
the Constitution. Judicial exegesis is unavoidable with refer- 
ence to an organic act like our Constitution, drawn in many 
particulars with purposed vagueness so as to leave room for 
the unfording future. But the ultimate touchstone of constitu- 
tionality is the Constitution itself and not what we have said 
about it. Neither Dobbins v. Erie County, 16 Pet. 435, 10 L. 
ed. 1022, and its offspring, nor Collector v. Day (Buffington 
v. Day) 11 Wall. 113, 20 L .ed. 122, supra, and its, can stand 
appeal to the Constitution and its historic purposes. Since both 
are the starting points of an interdependent doctrine, both 
should be, as I assume them to be, overruled this day.” 


These citations probably apply directly only to the matter of the 
license fee imposed in L. B. No. 282, but we think the principle is in 
line with National Bank v. Commonwealth, 9 Wall. 353, 19 L. Ed. 701, 
and the other cases cited in the excerpts from the Oregon case above 
set forth. Our conclusion would be that since in our judgment L. B. No. 
282 imposes no unwarranted or undue restriction upon national banks 
but simply permits them to take advantage of certain benefits be- 
stowed, on absolute equality with individuals and corporations, including 
state banks, it necessarily follows that the requirements of L. B. No. 
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282 must be complied with by national banks before taking advantage 
of the provisions of the act. 


You also ask: 


“2. In the event a license is issued to a National Bank do they 
then submit to the jurisdiction of the Department of Banking 
to the full extent of the law, so that the Department may make 
regular examinations of their business and records pertaining 
to such type of loans?” 


Our answer to this is that national banks should be treated exactly 
the same as state banks and other institutions and must comply with 
all the requirements of the law if they are to operate under L. B. 
No. 282. ; 


You ask further: 


“3. In the event a National Bank making loans at a rate ex- 
ceeding 9% per annum does not take out a license have we 
any right under this law to enter their place of business to de- 
termine whether or not there is a violation of the law?” 


Although there is a provision in the law which provides as follows: 


“The department is hereby charged with the duty of inspecting 
the business, records and accounts of all persons that lend 
money subject to the provisions of this act. The department 
is hereby empowered to inspect and investigate the business, 
records and accounts of all persons in the public business of 
lending money contrary to the provisions of this act, and who 
do not have a license under this act,” 


we would, however, doubt the right of the department to enter the 
premises of national banks and examine their books to determine 
whether or not there had been a violation of the law. This doubt would 
not be confined to national banks but would extend generally to the 
right to examine the books or papers of any individual not subject to 
regulation under the law. This question, however, we do not deem it 
necessary to full consider or decide at the present time since in case 
such a condition arises there will be ample opportunity to give the 
same mature consideration before arriving at a definite conclusion. 


You further ask: 


“4. Under the National Banking Act would National Banks 
be permitted to apply for and obtain a license to transact 
business as provided under this act?” 


We would not assume to construe the National Banking Act fur- 
ther than is necessary in a consideration of our own statutes. How- 
ever, we understand that under the old law national banks were 
licensed and we are advised that at least some of the national banks 
would desire to voluntarily comply with the law. 


We have examined the letter written by the Comptroller of the 
Currency to you under date June 21 and while he advances objections 
to national banks being required to comply with the provisions of L. B. 
No. 282 we do not note anything in his letter to indicate he would 
forbid national banks to take out licenses and comply with the law if 
they desire to do so. 


BARBERS 
November 18, 1942 
Department of Health. 
In your recent letter you ask: 


“Under the provisions of section 71-2015, Nebr. C. S. 1929, 
would a barber who had two years experience prior to the 
passage of the barber law be eligible for a license with or 
without examination unless he first complied with the educa- 
tional requirements now demanded? 


“Is a barber who has allowed his license to lapse for more 
than five years (section 71-2017) required to comply with the 
educational requirements now demanded and take the exam- 
ination before he can be re-licensed ?” 


Section 71-2015 reads in part as follows: 


“Any person, resident of this State, who either for two years 
immediately preceding January ist, 1928, was continuously 
engaged in the practice of barbering at one or more estab- 
lished places of business in this State, or has prior to the 1st 
day of January, 1928, graduated from a school of barbering, 
shall be granted a certificate of registration as a registered 
barber, without examination, by making application to the 
Secretary of the State Department of Public Welfare on or 
before the Ist day of January, 1928, and paying a fee of Three 
Dollars ($3.00).” 


It is our opinion that under this section of the statute, it would 
be mandatory on the Department to grant a certificate of registration 
as a registered barber to any applicant having the two-year requirement 
expressed in the above statute without any examination at all, had 
said applicant made application prior to the first day of January, 1928. 


It is further our opinion that this section of the statute is not an 
absolute bar against the Department issuing a certificate of registration 
as a registered barber to an applicant who can satisfy the two-year 
requirement as set out in this section of the statute, if he makes his 
application subsequent to the first day of January, 1928, if said ap- 
plicant is willing to and does pass the regular examination given and 
required by the Board at the time said application is made. 


Such statutes as the one set out above are passed primarily as 
health and safety measures and the main purpose of such laws is to 
provide qualified experts in fields of endeavor as barbering and the 
other professions where such persons deal continuously with the pub- 
lic. It appears that one of the best ways to determine whether or not 
any applicant is capable and qualified to carry on his work or pro- 
fession would be whether or not he is capable of passing the examination 
given by his Board at the time he seeks admission into the practice. 


Further answering your inquiry, section 71-2017 reads as follows: 


“Every registered barber and every registered apprentice who 
continues in active practice or service, shall annually, on or 
before the 1st day of such year, renew his certificate of regis- 
tration and pay the required fee. Every certificate of registra- 
tion which has not been renewed during the month of December 
in any year, shall expire on the thirty-first day of December 
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in that year. A registered barber or a registered apprentice 
whose certificate of registration has expired may have his 
certificate restored immediately upon payment of the required 
restoration fee. Any registered barber who retires from the 
practice of barbering for not more than five years, may 
renew his certificate of registration upon payment of the re- 
quired restoration fee.” 


It is our opinion that under this section of the statute, if a regis- 
tered barber has retired from the practice but takes the proper steps 
to renew his certificate prior to the exipration of five year from the 
expiration of his last certificate, that the Department would be com- 
pelled to reissue him a certificate without any examination, if he com- 
plies with other provisions of this section such as the payment of proper 
fees, etc. 


It is further our opinion that if a registered barber should fail to 
renew his certificate for a period of more than five years, that this 
section would not be a complete bar to the Department renewing his 
certificate of registration, provided such candidate is willing to and 
can pass the examination given by the Board at the time his request 
for renewal is made. 


Our opinion in this respect is based somewhat on the same reasoning 
given in answer to the first question covered by this opinion. 


BEER 
March 20, 1939 


Mr. Fay H. Pollock, County Attorney, Stanton. 


You inquire as to the legality of the package sale of beer by one 
licensed to sell intoxicating liquors and subject to provisions of 
Ordinance No. 140, of the City of Stanton, Nebraska. 


It will be agreed that generally cities may by ordinances impose 
restrictions in addition to those imposed by the State Liquor Law, 
provided that such additional restrictions are not in conflict with the 
State law. 


Section 5, of Ordinance No. 140, of the City of Stanton, which 
you submitted to us, provides as follows: 


“It shall be unlawful for any person or persons holding a 
license or licenses for the sale at retail of beer and of alcoholic 
liquors other than beer to sell, or keep for sale, within such 
city, beer and alcoholic liquor other than beer, except in 
separate and distinct rooms or premises. Rooms and/or 
premises shall be deemed separate and distinct only when 
located in buildings which are not adjacent, or when so 
separated by walls or partitions that access cannot be had 
directly from oné to the other by means of doors or other 
openings.” 


The question then is whether or not this ordinance conflicts with 
the State law relating to liquor licenses. 


Section 53-305, C. S. Supp. 1937, provides as follows: 


“Except where it shall affirmatively appear that the issuance 
of licenses to sell alcoholic liquors other than beer at retail 
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in the original package will render null and void prior con- 
veyances of land to cities and villages for public uses and pur- 
poses by purchase, gift or devise, the commission may issue 
licenses to sell alcoholic liquors, other than beer, at retail in 
the original package within the corporate limits of cities and 
villages: * * *” 


Section 53-325, C. S. Supp. 1937, (d), provides as follows: 


“A retailer‘s license shall allow the licensee to sell and offer 
for sale at retail either in the original package or otherwise, 
as therein prescribed, in the premises specified in such license, 
alcoholic liquors or beer regardless of alcoholic content, for 
use or consumption, but not for resale in any form.” 


Section 53-326, C. S. Supp. 1937, provides for the following types of 
retailer’s licenses: 


(C) “Alcoholic liquors within the corporate limits of cities and 
villages, for consumption on the premises and off the prem- 
ison © 4” 


(D) “Alcoholic liquors, including beer, regardless of alcoholic 
content, within the corporate limits of cities and villages, for 
consumption off the premises * * *,” 


Section 53-348, C. S. Supp 1937, provides that the (C) type license 
may be issued only after the proposition has been voted upon by the 
electors of the city. 


Section 53-349, C. S. Supp. 1937, provides as follows: 


“Retail licenses * * * apply only to the premises described in 
the application and in the license issued thereon, and only one 
location shall be so described in each license. * * *” 


It was determined in the case of Hanson v. Cass, 130 Neb. 685, 
267 N. W. 403, that one holding a (C) type license could sell both beer 
and other liquors in the same room. The (D) type license also per- 
mits the sale by the package of alcoholic liquors, including beer, for 
consumption off the premises, and under the holding in that case both 
could be sold in the same room. 


It will also be noted that Section 53-349, C. S. Supp. 1937, limits 
the sale under a retail license to one location. 


It would appear that as the State law provides for issuance of (C) 
and (D) type licenses providing for the sale of beer and other liquors 
in the same room that an ordinance requiring them to be sold in 
separate rooms or premises would, as applied to such licensees, be in 
direct conflict, and to the extent of the conflict at least unenforcible. 


The city may, however, without conflict with the State law, provide 
by ordinance that beer by the drink under an (A) type license, and 
package liquor under a (D) type license must be sold in separate 
rooms or premises. 


June 23, 1939 
Mr. T. G. Weddel, County Attorney, Springview. 


You ask whether or not a Village Board may recommend the issu- 
ance of a license to sell beer after a petition opposed thereto con- 
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taining fifty-one per cent or more signatures, based upon the votes 
cast at the last general municipal election, properly signed and veri- 
fied, has been filed. 


It is our opinion that, upon the filing of such petition, the Village 
Board has no power whatever to recommend the issuance of the license 
to sell beer for the ensuing license year. The license year begins 
May 1. 


May 6, 1939 
Mr. Ivan D. Evans, County Attorney, Broken Bow. 


Your inquiry of April 24 has just come to my attention for reply. 
As suggested by you, the statute is somewhat hard to interpret. 


The pertinent part of Section 53-398, C. S. Supp. 1937, the section 
in question reads as follows: 


“* * * the board of trustees in villages, unless objected to 
by a sufficient petition signed by the qualified electors of any 
city or village of such number as shall equal fifty-one percent 
of the votes cast at the last general municipal election held 
thereon, * * * may recommend that the commission issue 
licenses * * * for the sale of beer, * * *” 


As the license year begins May 1, it appears that the last general 
municipal election would be that held in April next preceding. There 
may be some question as to the meaning of the word “thereon”. If one 
should try to construe the statute as referring to an election relating to 
beer licenses it would be meaningless, as the liquor law appears to 
make no provision for elections relative to the sale of beer. The sec- 
tion can only have meaning if the word “thereon” is read as “therein” 
and this from context appears to have been the intent of the Legis- 
lature. The section, then, would refer to the last general municipal 
election held in the village, which would be the April election. 


The section provides that unless a petition is filed, signed by 
qualified electors equalling fifty-one percent of the votes cast at the 
election, the village board may recommend the license. It follows that 
if such a petition is filed the village board may not recommend the 
issuance of licenses for the sale of beer. There is nothing in the 
statute which can be construed to mean that the petition must be 
signed by electors who actually voted at the election. If qualified 
electors of the village in a number equalling fifty-one percent of the 
votes cast at the election sign the petition, and the petition states 
clearly its purpose, it would comply with the statute. 


February 25, 1939 
Mr. Edmund Nuss, County Attorney, Hastings. 


Reference is made to your favor of February 24, in which you 
inquire whether or not the Village of Ayr may by initiative vote regu- 
late the sale of beer within the corporate limits of the village. 
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The law of this State with reference to Initiative and Referendum 
Ordinances in villages is controlling and unless the Village of Ayr 
has adopted the Initiative and Referendum Ordinances provided for by 
the statutes, it can only be operated under ordinances passed by the 
Village Board. 


I find no section of the statute in which a vote is authorized on 
the sale of Sunday beer. The sections of the statute which provide for 
the vote of the people with reference to the sale of liquor expressly 
excludes beer. 


Section 53-305, provides: 


“* * * any city or village, wherein licenses shall have been 
issued, as hereinbefore provided for the sale of alcoholic 
liquors in the original package other than beer at retail, may 
submit a proposal to sell such alcoholic liquors in the original 
package at retail to the qualified electors of such city or 
village. * * *” 


Section 53-348, provides: 


“* * * a sufficient petition shall be signed by the electors of 
any such city or village of such number as shall equal twenty 
per cent of the votes cast at the last general election held there- 
in, which shall request that the question of licensing the sale of 
alcoholic liquors except beer therein by the drink be submitted 
to the electors thereof, at a special election to be called for 
that purpose, as hereinafter provided, and shall be presented 
to the municipal clerk of the governing body thereof; * * *” 


These are the only two sections of the statute which provide for 
the submission of the question of the sale of liquors to the people’s 
vote. It is, therefore, very apparent that the control of the Sunday 
sale of beer in the village is left entirely within the governing board 
of that village under the provisions of Section 53-357. 


It is, therefore, our opinion that a petition to bring the question 
of Sunday sale of beer to a vote of the people of the Village of Ayr 
would be ineffective and any ordinance initiated would be null and void. 


BINDWEED 
February 20, 1942 
Department of Agriculture and Inspection. 
In your communication of February 16 you say: 


“I request your opinion as to Sections 2-1701 to 2-1722, 
Compiled Statutes, Supplement 1941, concerning the matter of 
funds payable by the county in bindweed districts on county 
road areas. The question that arises is, where the district is 
in a small locality and only a small part of the county, should 
the county’s share of the funds, necessitated because bindweed 
is growing in the county road, be taken from funds of the road 
district, of the general funds or from a special assessment made 
against the landowners of that district.” 


Comp. St. Supp. 1941, Sec. 2-1712, provides as follows: 
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“It shall be the duty of every department and officer of the 
State of Nebraska, as to public or state owned rights-of-way 
or highways under state custody, control or supervision; and 
of all county boards and their employees as the county-owned 
or controlled roads and highways, and of the governing bodies 
of all cities and villages and other governmental and political 
subdivisions of this state as to all their streets and hiShways, 
canals and ditches, and of all public corporations and associa- 
tions owning or controlling any rights-of-way, canals or drain- 
age ditches, and of all railroad and public utility corporations, 
as to their rights-of-way and easements, where such properties 
in this section above described are situated within any district 
or adjacent thereto, to proceed immediately to put into effect 
a plan or plans approved by the director for the control and 
eradication of noxious weeds infesting any of such properties at 
the expense respectively of the state, counties, cities, villages, 
other governmental and political subdivisions of this state, 
public corporations and associations and railroad and public 
utility corporations above referred to.” 


This section squarely provides that the expense of bindweed eradica- 
tion in connection with county-owned or controlled roads and highways, 
shall be borne by the county, and not by a road district or other small 
part of the county. It was evidently the intention and opinion of the 
legislature that such eradication was of value to the entire county in the 
same way that the roads and highways themselves are of benefit to all 
the people of the county. Such expense could not be paid out of the 
funds of any road district, nor out of any special assessments against 
the landowners of the district. 


May 21, 1942 
Mr. Allen G. Burke, Director, Department of Agriculture and Inspection. 


Reference is made to your communications of March 5, wherein 
you refer to an opinion of this office dated February 20, relating to 
Secs. 2-1701 to 2-1722, Comp. St. Supp. 1941, relating to bindweed 
districts. 


You ask an amplification of this opinion and a specific statement 
as to whether it applies both to counties under township form of gov- 
ernment and counties under commissioner form of government. 


As we mentioned in our former opinion, Sec. 2-1712, Comp. St. 
Supp. 1941, reads as follows: 


‘Tt shall be the duty of every department and officer of the 
State of Nebraska, as to public or state owned rights-of-way 
or highways under state custody, control or supervision; and of 
all county boards and their employment as to county-owned or 
controlled roads and highways, and of the governing bodies of 
all cities and villages and other governmental and political sub- 
divisions of this state as to all their streets and highways, 
canals and ditches, and of all public corporations and associa- 
tions owning or controlling any rights-of-way, canals or drain- 
age ditches, and of all railroad and public utility corporations, 
as to their rights-of-way and easements, where such properties 
in this section above described are situated within any district 
or adjacent thereto, to proceed immediately to put into effect 
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a plan or plans approved by the director for the control and 
eradication of noxious weeds infesting any such properties at 
the expense respectively of the state, counties, cities, villages, 
other governmental and political subdivision of this state, pub- 
lic corporations and associations and railroad and public utility 
corporations above referred to.” 


It will be noted that the duty is imposed upon the county board to 
put into operation a plan for the eradication of bindweed in connection 
with “county owned or controlled roads.” 


All public roads within a county, except state highways, if not 
owned by the county are, nevertheless, controlled by it, even in counties 
under township form of government. State ex rel. Piercey v. Steffen, 
121 Neb. 39, 236 N. W. 141. 


Sec. 2-1712, therefore, imposes the duty on the county, whether it 
be operating under supervisor or commissioner form of government. 
The statute also provides that cities, villages and governmental and 
political subdivisions are under a similar duty as to all their streets 
and highways, canals and ditches. We do not believe that the legisla- 
ture had in mind townships when this language was used. Although 
provisions are made in the statute for township roads, the control lies 
with the county. Townships have only such powers as are specifically 
delegated to them. With respect to roads, the township may only raise 
money by taxation for constructing and repairing roads within the town 
“to the extent allowed by law.” Comp. St. 1929, Sec. 26-224. Since no 
provision is made which would permit a township to engage in the ex- 
pense contemplated by Sec. 2-1712, supra, we are of the opinion that the 
conclusion announced in our communication of February 20 is correct 
and applies alike to all counties. 


BIRTH CERTIFICATES 
March 24, 1941 
Mr. William B. Quigley, County Attorney, Valentine. 


You inquire as to whether or not more than one person may be 
included in the same petition for delayed registration of birth under 
Legislative Bill No. 22. 


_ While the statute is not clear as it might be on this subject, it 
appears from a consideration of the act as a whole, together with a 
review of the proceedings before the committee of the Legislature 
which acted upon the bill, that the intent was to require a separate 
petition for each applicant. We find there was discussion in the com- 
mittee of permitting all of the members of a single family to be named 
in one petition, but this proposition was not adopted. If the present act 
could be construed to permit two applications in the same petition there 
would be no way of limiting it to the members of a single family and 
there would be no reason why twenty or thirty people might not be 
joined in a single petition. If any change appears to be desirable the 
matter might still be taken up with the present session of the Legis- 
lature. 


=.) 


May 1, 1941 
A. L. Miller, M.D., Director of Health. 
In your letter of April 21 you state: 
“In Legislative Bill No. 22, Section 71-2416, it states: 


““The department shall be entitled to charge and collect in 
advance a fee of fifty cents to be paid by the applicant for 
each certified copy supplied to applicant or for any search 
made at applicant’s request for any such record whether or 
not the record is found on file with the department.’ 


“The Bill deletes that part of the old law which stated: 


““The department shall furnish two free copies to be issued for 
soldiers’ welfare or the interests of their families. The depart- 
ment shall upon request of any parent or guardian who shall 
require the information for school purposes or securing em- 
ployment, supply without charge a certificate limited to a 
statement of parentage and the date of birth.’ 


“The question we have to ask is this: Is the Vital Statistics 
Department entitled to collect fifty cents from veterans in 
connection with veterans’ claims, either birth or death cer- 
tificates ?” 


Section 10 of Legislative Bill No. 22, amends Section 71-2416, Com- 
piled Statutes of Nebraska for 1929, and omits that portion of the sec- 
tion which provided for ‘free copies to be issued for soldiers’ welfare or 
the interests of their families.” 


Were it not for Section 84-712 Compiled Statutes of Nebraska for 
1929, the problem would be simple. However, the last mentioned section 
complicates matters by providing, inter alia: 


‘* * * when it shall be requested by any claimant before the 
U. S. Veterans Bureau or any claimant before the U. S. Bureau 
of Pensions, his or her agent or attorney, that certified copies 
of any public record be furnished for the proper and effective 
presentation of any such claim in such bureau, the officer 
in charge of said public records shall furnish or cause to be 
furnished said claimant, his or her agent or attorney, a certified 
copy thereof free of charge.” 


It will be noted that that part of Section 71-2416, which was omitted 
from Section 10 of Legislative Bill No. 22, was very broad in its scope 
in that it required the department to furnish two free copies for the 
soldiers’ welfare or the interests of their families, and also to furnish a 
limited certificate to a parent or guardian for school purposes or secur- 
ing employment. Many purposes, other than for the establishment of 
pension claims, would be included in the ‘welfare’ and “interests of 
their families” provision. As a matter of fact, it is conceivable that 
a majority of the purposes for which birth and death certificates are 
desired, would fall within the language stricken from Section 71-2416. 


Although Section 84-712 was enacted prior to Legislative Bill No. 
22, it is necessary to determine whether or not its terms in any manner 
conflict with the provisions of Legislative Bill No. 22, or whether the 
provisions of both acts can be construed as harmonious, one with the 
other. It is a general rule that statutes in par materia must, so far 
as is reasonably possible, be construed so as to give force and effect 
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to each. It will be presumed that the Legislature, in its enactment of 
the subsequent statute, intended to repeal an earlier one, unless it has 
done so in express terms, nor will the Courts nullify the effect of the 
earlier statutes where there is a conflict, unless the conflicting pro- 
visions cannot be reconciled. 


We do not believe that the omission of the provisions from Section 
71-2146 manifest an intention on the part of the Legislature to repeal 
that part of Section 84-712 above quoted. 


Therefore, it is our conclusion that your department should furnish 
either birth or death certificates, without charge, to those claimants who 
are seeking to establish claims before the United States Veterans 
Bureau or the United States Bureau of Pensions. 


May 21, 1941 
A. L. Miller, M.D., Director Department of Health. 
In your letter of May 20 you state: 


“Referring to Section 38-414 as to furnishing free copies of 
public records, is it your interpretation that it is the duty of 
the State Department of Health to furnish free death and 
birth certificates to the children and relatives of persons under 
this section?” 


Section 38-414 provides that: 


“Whenever a copy of any public record is required by the 
Bureau to be used in determining the eligibility of any person to 
participate in benefits made available by such Bureau, the of- 
ficial charged with the custody of such public record shall with- 
out charge provide the applicant for such benefits or any person 
acting on his behalf or the representative of such Bureau with 
a certified copy of such record.” 


Whether or not children and relatives of veterans are entitled to 
copies of the records of your department without charge, depends upon 
the “eligibility” of the person requesting the copy of the record “to 
participate in benefits made available by” the Veterans Bureau. It will, 
therefore, be necessary for you to determine in each case whether or not 
the applicant for the free copy is one who is eligible to receive benefits 
from the Veterans Bureau. 


In the last paragraph of your letter of May 20, you state: 


“The department is now furnishing free certificates to the 
veterans who desire to establish claims before the U. S. Bureau 
of Pensions, and it has been our interpretation that furnishing 
two free copies for soldiers’ welfare or in the interests of their 
families has been repealed. Are we correct in this interpreta- 
tion?” 


You are correct in your interpretation of the effect of Legislative 
Bill No. 22 on the provisions of Section 71-2416 Compiled Statutes of Ne- 
braska 1929. Although we did not say so in just so many words in 
our opinion of May 1, 1941, to which you make reference in your present 
letter, we did imply rather strongly that the effect of the omission from 
Section 71-2416 constituted the repeal of the omitted language. 


We trust that this will clear up any doubts which you may have had. 
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August 23, 1941 
Mr. Walter H. Smith, County Attorney, Plattsmouth. 


You have asked whether under L. B. 500 proceedings for the pur- 
pose of securing a birth certificate could be instituted in the county of 
Cass, Nebraska, although the adoption proceedings were not instituted or 
concluded in this county. You further inquire ff the decree of commit- 
ment, to the board of commissioners of state institutions of the care, 
custody and control of a dependent child, in which the date and place of 
birth is set out constitutes evidence such as is required under L. B. 22, 
and if so, to what class of evidence it belongs. 


As to your first question, it is our opinion that the terms of L. B. 
500 make it necessary that any proceeding under that act be brought 
in the same court as the prior adoption proceeding. 


In answer to your second question, we believe the county court could 
accept as Class B evidence a decree of commitment to the board of com- 
missioners of state institutions provided it is at least five years old, and 
a satisfactory foundation is laid for its admission. 


October 28, 1941 
A. L. Miller, M.D., Director, State Department of Health. 


We have your request for an opinion as to whether under L. B. 
No. 500, of the 1941 Legislative Act, the Vital Statistics Department 
can accept papers of adoption from a county court or district court of 
another state for a child born in Nebraska and adopted in another 
state. We also note your comment that it would greatly facilitate your 
work if permitted to accept these proceedings. However, under Section 
1 of the Act it seems to us that it is restricted entirely to adoption 
proceedings entered in a court in the state of Nebraska. The wording 
of the Act is as follows: 


“In any court of competent jurisdiction in the state of Ne- 
braska.” 


Then it goes on and provides the form of certificate of birth to be 
signed by the county judge and this certificate by the terms of the 
Act contains these words: 


“This certificate issued under the provisions of Legislative Bill 
No. 500, Fifty-fifth Session Nebraska State Legislature 1941.” 


We have tried to discover any other provision of the Nebraska 
statute which might enable the Department to issue certificate in this 
kind of a case, but it is apparent from those two provisions that the 
Legislature has restricted the issuance of these certificates to the Ne- 
braska courts. Manifestly, the Legislature of Nebraska could not by 
legislative enactment give a court of any other state jurisdiction to 
enter the certificate of birth containing the second provision above cited 
and it is our opinion that this can only be corrected by legislative en- 
actment. ._. ae 
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December 10, 1942 


Hon. C. A. Selby, M.D., Director, State Department of Health. 


In reply to your inquiry through Mrs. Russell Freidell, Assistant 
State Registrar, Division of Vital Statistics, it is our opinion that under 
the Nebraska law there is no authorization for the issuance of a birth 
certificate or a delayed birth certificate to a person born in any foreign 
country. 


As you suggest, a person who was born in a foreign nation may 
apply to the Bureau of Immigration in Washington, D. C., where a cer- 
tificate may be obtained, which probably will serve the purpose of a 
birth certificate. In some cases, one born in a foreign nation can 
obtain a birth certificate from the place in which he was born, al- 
though, of course, the war now in progress makes it impossible to get 
such service in many countries. 


BOARD OF CONTROL 
October 11, 1939 


Board of Control. 


Reference is made to your letter of October 5, in which you call 
attention to the provisions of Section 83-718 Compiled Statutes, 1929, 
relative to the payment of maintenance charges of insane patients and 
the collection of such charges from their estates, or from relatives 
responsible and having the means and ability to pay the same. 


You say: 


“We would like to know whether or not the statute of limita- 
tions would apply in connection with these accounts, and if at 
the present time, we would only be allowed to collect for the 
past five years. 


“We would also like to know if the Board of Control would 
have any authority to make any cash settlements in connection 
with these accounts and to write off the balances. These cash 
settlements, of course, would only be made after thorough in- 
vestigation as to the financial ability of the parties to pay.” 


Under date of September 14, 1939, this office is an opinion to the 
County Attorney of Phelps County, held that collection of such charges 
might be made, on the authority of State v. Heupel, 114 Neb. 797. 


As to your first interrogatory, Section 20-218 Compiled Statutes, 
1929, provides as follows: 


“Every claim and demand against the state shall be forever 
barred, unless action be brought thereon within two years after 
the claim arose. Every claim and demand in behalf of the 
state, except for revenue, or upon officials bonds, or for loans 
or moneys belonging to the school funds, or loans of school or 
other trust funds, or to lands or interest in lands thereto be- 
longing, shall be barred by the same lapse of time as is pro- 
vided by the law in case of like demands between private 
parties.” 


In the case of State v. Stanton County, 100 Neb. 747, the board 
had to do with monies collected by the county authorities representing 
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proceeds of the levy made for the support of persons committed from 
Stanton County to the State Hospital. 


Discussing the question of whether or not these monies were 
revenue of the state, the Court said, at pages 751 to 752: 


“If this demand is to recover revenue of the state, it comes 
within the exceptions, and the statute of limitations does not 
apply. ‘Revenue’ is thus defined in Webster’s New Interna- 
tional Dictionary: ‘The annual or periodical yield of taxes, 
excise, customs, duties, rents, etc., which a nation, state or 
municipality collects and receives into the treasury for public 
use; public income of whatever kind.’ In State v. Ewing, 22 Kan. 
708, it is said that the word ‘revenue’ is ‘broad and general, and 
includes all public moneys which the state collects and receives, 
from whatever source and in whatever manner.’ This defini- 
tion is approved in City of Omaha v. Hodgskins, 70 Neb. 229. 
In this case, when this money had been collected under this 
statute, there was a continuing duty on the part of the county 
to turn the money over to the state, and, as this court said in 
City of Chadron v. Dawes County, 82 Neb. 614; ‘In such a case, 
as between the county and city or village, the county does not 
hold such collections in its own right, but the possession of the 
one is the possession of the other.’ In New Orleans v. Fischer, 
180 U. S. 185, it was said: ‘As the collections were held in 
trust, the statute of limitations constituted no defense.’ In 
any view of the case the statute of limitations has no applica- 
tion here.” 


On the authority of State v. Stanton County, supra, we will be of 
opinion that the statute of limitations did not apply and recovery might 
be had without regard thereto. 


With reference to cash settlements, we would doubt the authority 
of the Board of Control to make such settlements. However, although 
. suit would be brought in the name of the superintendent of the hospital, 
such actions would undoubtedly be referred to the county attorneys of 
the respective counties for action, since it would be impractical to 
handle same from Lincoln, and the attorney general has the right to 
ask the assistance of the county attorney in such matters (Section 
84-205 Compiled Statutes, 1929, Sub-division 2), and if recommended 
by the county attorneys in charge of such litigation, we would assume 
that such litigation might be compromised and settled by the Board 
of Control. 


February 5, 1940 
Mr. C. W. Eubank, Chairman, Board of Control. 


You have submitted several questions pertaining to the authority 
and jurisdiction of the Board of Control with reference to parole 
supervision. In order to give you as complete answers as possible, we 
will follow the same plan in our answer as you followed in your letter. 


You state: 


“Problem: Children are being committed to the State industrial 
schools on both delinquency and felony charges. Children 
committed on delinquency charges are at the present time 
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being given parole supervision by the State Board of Control. 
Children committed on felony charges are being given parole 
supervision by the State Board of Pardons and Paroles. This 
makes for an administrative problem in that part of the children 
from the State industrial schools are supervised by one agency 
and part by another agency. Is it possible under the law for 
the Board of Control to supervise all of the children on parole 
from the State industrial schools ?” 


‘We believe that the Board of Control, by virtue of Section 83-1109, 
Compiled Statutes of Nebraska for 1929, has the authority to parole and 
discharge inmates of the state industrial schools. As we view the law 
inmates of the industrial school are not committed ‘after conviction and 
judgment”, which situation must exist before the Board of Pardons 
obtains jurisdiction. Section 29-2604, Compiled Statutes of Nebraska 
for 1929, which defines the authority of the Board of Pardons, pro- 
vides that: 


“Said board or a majority thereof shall have power to remit 
fines and forfeitures and to grant commutations, pardons and 
paroles after conviction and judgment under such conditions 
as may be prescribed by law for offenses committed against the 
criminal laws of this state except treason and cases of im- 
peachment.” 


You state: 


“(1) C. S. Nebraska, 1929, Section 83-1103, reads ‘* * * in- 
stead of entering judgment or sentencing said boy to the 
penitentiary (may) cause an order to be entered that the boy 
be committed to the State Industrial School in pursuance of the 
provisions of this article * * *.’ Does this article leave to the 
discretion of the court the charge against the boy to be 
stated in the commitment regardless of the charge in the 
petition filed by the county attorney?” 


This section does not leave to the discretion of the court the charge 
against the boy, but it does leave to the discretion of the court the 
question of whether or not he should enter judgment and sentence the 
boy to the penitentiary or whether he shall commit the boy to the 
State Industrial School. This has the same effect as if the court found 
that the boy was growing up in mondicancy or crime. 


You ask: 


“(2) Does the above mentioned section permit the judge to 
enter judgment when committing children to the State indus- 
trial schools?” 


The answer is “no”, because the statute says that: 


““* = * instead of entering judgment or sentencing said boy to 
the penitentiary, (he shall) cause an order to be entered that 
the boy be committed to the state industrial school, * * *” 


You ask: 


“(3) Does C. S. Nebraska, 1929, Section 83-1103, permit the 
court to make commitments to the State industrial schools 
on any charge other than delinquency ?” 


The answer is “yes’, but subject to the answer to the question 
immediately preceding this one. 
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You state: 


“(4) C. S. Nebraska, 1929, Section 43-201 gives the definition 
of a delinquent child as follows: “* * * the words ‘delinquent 
child’ shall include any child under the age of eighteen years 
who violates any law of the state or any city or village or- 
dinance * * *”; C. S. Supplement, Nebraska, 19387, 43-504 gives 
the definition of a delinquent child as follows: “A ‘deinquent 
child’ shall mean a child (1) who violates any law or any muni- 
cipal ordinance, or (2) who commits any act which is commit- 
ted by an adult would be a crime not punishable by death or life 
imprisonment * * *.” Do either one of these definitions permit 
a delinquent child under eighteen years of age to be commited 
to the State industrial schools on a felony charge?” 


The answer is “yes” that the child may be “committed” to the 
industrial school but not “sentenced”. 


You state: 


“(5) C. S. Nebraska, 1929, Sections 43-208 and 43-210 estab- 
lish an age limit of sixteen years for commitments to the 
State industrial schools. C. S. Nebraska, 1929, Section 83-1103 
establishes an age limit for commitment to the State Industrial 
schools of eighteen years. Which one of these two sections 
should be construed as giving the minimum age limit? 


Part of Section 83-1103 was held unconstitutional. The effect of 
the decision was to hold that a child over sixteen could not be com- 
mitted to the industrial school unless convicted of a crime. The con- 
stitution was subsequently changed to overcome this situation, but the 
law was not re-enacted. Our conclusion is that a child between the 
ages of sixteen and eighteen cannot be committed unless he has com- 
mitted a crime. If over sixteen and under eighteen he can be com- 
mitted for a felony. If under sixteen the child may be committed for 
delinquency. 


You ask: 


“(6) If a court makes a commitment of a child to the State 
industrial schools between the ages of fifteen and eighteen 
years does it have the authority under the statutes to make the 
commitment on a felony charge?” 


The answer is “yes”. 
You state: 


“(7) C. S. Nebraska, 1929, Section 83-1109 states that the 
superintendent with the advice and consent of the Board of 
Control may adopt policies regarding placement on parole and 
final discharge of children committed to the Industrial schools. 
Does this authority supersede the authority of the Board of 
Pardons and Paroles with reference to children committed to 
the industrial schools?” 


This authority does not “supersede” the authority of the Board 
of Pardons because the latter board at no time acquired any right or 
authority or jurisdiction over children committed to the industrial school. 


Under “Conclusion” you say: 


“(1) If the judge committing juvenile delinquents to the 
State industrial schools does not have authority under the law 
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to make commitments on felony charges, all children paroled 
would come under the supervision of the Board of Control.” 


Your conclusion is substantially correct, but we believe it should 
be put on a different basis. The court does have authority to make 
commitments on felony charges, but if he does commit the child to 
the industrial school he must necessarily have waived his jurisdiction 
to enter judgment and to sentence the child for felony. He merely 
enters an order committing the child to the industrial school. 


Your second conclusion is stated in this language: 


“(2) Since article IV, Section 13 of the Nebraska Constitution, 
and C. S. Nebraska 1929, Section 29-2604 provide that the Board 
of Pardons and Paroles does not have authority to grant par- 
dons or paroles until after conviction and judgment, does this 
mean that the Board of Pardons and Paroles does not have 
jurisdiction over children committed to the State industrial 
schools because commitments to the State industrial schools 
are not on the basis of conviction and judgment, but rather 
on the basis of juvenile delinquency charge?” 


Your conclusion again is substantially correct. It is true that 
children are not committed to the state industrial schools on the basis 
of conviction and judgment, but it does not follow necessarily that it 
was on the basis of a delinquency charge. The reasons have already 
been stated. 


January 25, 1939. 
Board of Control. 


Reference is made to your communication of January 17th, wherein 
you recite that an inmate of the Institution for Feeble Minded 
escaped and, while at large as an escapee, suffered injuries, which made 
it necessary that he be hospitalized and given surgical treatment. You 
ask the opinion of this office as to the liability of the Board of Control 
for the hospital and surgical bills. 


Please be advised that, in the opinion of this office, the only 
liability of the public in connection with feeble minded persons is the 
liability created by statute, and that such liability, being statutory, the 
public authorities can be held liable in no case and in no other manner, 
except as prescribed by statute. We find no statute creating a liability 
in a case such as you outline and are of the opinion, further, that the 
revolving fund set up by Section 83-140, C. S. Supp. for 1937, may not 
properly be used for the payment of such a claim. 


September 16, 1941 
Board of Control. 


In your letter of September 3 you state that in 1938 the Board of 
Control entered into an agreement with Anna Clarke Brown, et al. by 
the terms of which the Board of Control rented 331 acres of farm 
land adjoining the Genoa State Farm. The lease was for a term of 
five years from March 1, 1938. You further indicate that the land was 
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leased in order to serve as an outlet for labor for some of the trust- 
worthy inmates of the state penitentiary and reformatory for men. You 
further say it is impossible to transfer enough inmates from the peni- 
tentiary to properly take care of the additional gardening and farming 
that the leased ground requires. You ask whether or not the Board 
of Control can rescind or cancel the agreement. 


In answering your question, we must determine whether or not 
the board had authority to enter into the agreement, in the first 
instance. If it was valid at the outset, the change of circumstances 
would not entitle the board to breach the contract without responding in 
damages to the lessor. The general rule is that executive state officers 
have only such powers as are expressly created or necessarily implied 
from the granted powers. We have examined Article IV, Section 19 of 
the Constitution, and the statutes relative to the authority of the Board 
of Control, and find no specific grant of authority for the board to enter 
into executory contracts. We have also studied the act which authorizes 
the state to accept a conveyance from the United States of the property 
which is now the Genoa State Farm. There is nothing in that act to 
justify the board in assuming the power to lease additional lands. 
The law relating to the Genoa State Farm appears in Chapter 83, Ar. 
ticle 17, Compiled Statutes Supplement 1939. We call your attention 
specifically to Section 83-1706 Compiled Statutes, Supplement 1939, 
which provides: 


“The Board of Co*.trol is hereby direct2d to use the Genoa State 
Farm for the twofold purpose of raisirg and processing agricul- 
tural products to be distributed to the other state institutions 
under the Board of Control and as an outlet for labor for 
some of the trustworthy inmates of the State Penitentiary 
and Reformatory for Men. The Board of Control, through the 
officers of the said penal institutions, shall have authority to 
transfer inmates whom they consider trustworthy from the 
State Penitentiary and Reformatory for Men to the Genoa 
State Farm.” 


This section indicates that it was contemplated by the legislature 
that the board could transfer trustworthy inmates from the penal in- 
stitutions to the farm in such numbers as were necessary to raise and 
process agricultural products raised on the land conveyed to the state 
by the federal government. There is no implication that the legislature 
contemplated the acquisition of additional lands by lease or otherwise 
to enlarge the facilities. 


It is our opinion that the board acted in excess of their authority in 
executing the lease with Anna Clarke Brown and others, and that the 
state is not bound by the contract. Sufficient support for this position 
is found in the case of State ex rel. Brownell Building Company v. 
Cochran, 113 Neb. 846. 


BOARD OF EDUCATIONAL LANDS AND FUNDS 
July 5, 1939 
Board of Educational Lands and Funds. 


The facts in the above case are as follows: Bloomer B. Rice, a 
resident of Nebraska, died September 21, 1931, leaving a last will and 
testament which was probated in the County Court of Hall County. 
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After directions as to payment of debts and the devise of said property 
in Nebraska, the balance of his property, including the above mentioned 
lot, was left to his sister Nellie O. Rice for her life and upon her death 
the principal investments and interest accumulations were to be paid to 
the Treasurer of the State of Nebraska to become a part of the perma- 
nent school fund of the state. The lot in question is valued at about 
$800 and there are now delinquent taxes in exces of $1,300, which have 
been purchased at tax sale by a resident of Boulder, Colorado. This 
party now offers to pay the sum of $30 for a quit claim deed from the 
state of Nebraska. 


Article VII, Section 8, of the Constiution of Nebraska, provides 
as follows: 


“No lands now owend or hereafter acquired by the state for 
educational purposes shall be sold except at public auction 
under such conditions as the Legislature shall provide.” 


In Fawn Lake Ranch Company v. Cumboy et al., 102 Neb. 288, 
187 N. W. 75, our Court laid down the following rule: 


“The power of the Board of Educational Lands and Funds to 
lease, sell or dispose of school lands only exists in so far as 
it is directed or permitted by the Legislature.” 


Section 72-211, C. S. Supp. 1937, provides that: 


’ “No lands now owned or hereafter acquired by the state for 


educational purposes shall be sold except at public auction. 
® 8 #9 


The section further sets out the specific instances in which said land 
may be sold. 


Section 72-235, C. S. Supp. 1937, provides as follows: 


“The Board of Educational Lands and Funds is hereby directed 
forthwith to make a list of all isolated tracts of school lands 
containing less than forty acres and all undivided interests in 
realty and all city lots held by the State of Nebraska in trust 
for the permanent school fund, appraise the same either in 
person appointed by them, and upon expiration of the leases 
and where the lease title has been forfeited, offer at their 
discretion the same for sale at public auction to the high- 
est bidder. For making appraisal of said land the board or 
their representative shall be entitled to actual necessary ex- 
penses which shall be paid out of the general fund of the State 
of Nebraska upon proper voucher being presented to the state 
treasurer therefor.” 


Section 72-236, C. S. Supp. 1937, provides as follows: 


“Such land shall be advertised and auctioned as are other lands. 
Notice of such sale and the time and place where the same shall 
be held shall be given by publication made four consecutive 
weeks in some legal newspaper published in the county where 
the tracts of land or the lots to be sold are located, or in case no 
legal newspaper is published in said county, then in some legal 
newspaper of general circulation therein: and proof of such pub- 
lication shall be made by affidavit of the printer, his foreman 
or principal clerk, or other person knowing the same, which 
shal be filed in the office of the Board of Educational Lands 
and Funds. The land so advertised shall be sold at public 
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auction by the county treasurer of the county in which the 
land is located to the highest cash bidder for not less than 
ninety per cent of the appraised value. The purchaser shall 
pay not less than 25% in cash on day of sale and the balance 
to be secured by sale contracts running ten years of 6% 
annual interest; Provided, that the purchaser shall have the 
right to pay all of the unpaid purchase money or any part of 
it in multiples of 5% of the total purchase price at any interest 
payment date: Provided, further, that in the event that he 
purchaser or his assignee does not pay the annual interest upon 
the unpaid purchase price within six months after said interest 
shall become due, the land shall revert to the state of Nebraska. 
The state of Nebraska shall not be liable for any part of the 
purchase price or for any interst which has been paid.” 


It is our opinion that Section 72-235 is authority for the Board of 
Educational Lands and Funds to sell the lot in question, but the same 
must be sold in the manner provided in Article VII, Section 8, of the 
Constitution of Nebraska, and in the manner set out in Section 72-236. 


November 16, 1939 
Board of Educational Lands & Funds. 


Article III, Section 20, of the Constitution of Nebraska as amended 
by the 1920 Constitutional Convention, provides as follows: 


“The salt springs, coal, oil, minerals or other natural resources 
on or contained in the land belonging to the state shall never 
be alienated but provision may be made by law for the leasing 
or development of the same.” 


Article VII, Section 8, provides as follows: 


“No lands now owned or hereafter acquired by the state for 
educational purposes shall be sold except at public auction under 
such conditions as the Legislature shall provide.” 


In Fawn Lake Ranch Co. v. Cumbow, 102 Neb. 288, 167 N. W. 75, 
our Court held that a mineral lease constituted a sale of a part of the 
realty. Justice Letton, in the opinion of the Court, stated as follows: 


“The removal of minerals, whether held in solution upon the land 
or resting in the soil and subsurface, is the removal of a com- 
ponent part of the real estate itself. The severance changes the 
character of the property, but it remains real estate until de- 
tached. In Williamson v. Jones, 39 W. Va. 231, 257, 25 L. R. A. - 
22, upon the question whether mineral oil in place is part of the 
realty, it was held that it was, and that its removal constituted 
waste, the court saying: 


““The courts of the state of Pennsylvania have had many cases, 
some involving property rights of great value, in which the 
point arose, and have examined the question thoroughly, con- 
sidered it with great care with reference to its being property 
where it is found, and its character and nature as property in 
general. ‘Oil is a mineral, and, being a mineral, is part of the 
realty. Funk v. Haldeman, 53 Pa. St. 229. In this it is like 
coal or any other natural product which in situ forms part of 
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the land. It may become, by severance, personalty, or there 
may be a right to use or take it, originating in custom or 
prescription, as the right of a life tenant to work open mines, 
or to use timber for repairing buildings or fences on a farm, 
or for fire-bote. Nevertheless, whenever conveyance is made of 
it, whether that conveyance be called a lease or deed, it is, 
in effect, the grant of a part of the corpus of the estate, and 
not of a mere incorporeal right. Not infrequently the oil forms 
by far the most valuable part of the estate.’ 


“Whatever view may be taken in some states with reference to 
the nature and character of such an instrument and of the right 
to remove minerals from the land, the legislative definiton pre- 
vails, and the property must be considered as real estate. With- 
out express authority from the legislature, the board has no 
power to execute such a lease as the one under consideration.” 


In the above quoted case, the Board of Educational Lands and 
Funds had executed a mineral lease to the defendant for the purpose 
of extracting mineral potash from certain lakes located upon the land. 
The Court held that the Board was without authority to execute such 
a lease unless some statute existed which authorized the conveyance. 
The following rule was laid down: 


“The power of the Board of Educational Lands and Funds to 
lease, sell or dispose of school lands only exists in so far as it 
is directed or permitted by the legislature.” 


Following the decision in Fawn Lake Ranch Co. v. Cumbow, supra, 
the Legislature passed an act authorizing the lease of school lands for 
mineral purposes and provided that the sale be at public auction. 


Briggs v. Neville, 103 Neb. 1, 170 N. W. 188, was an action brought 
to enjoin the defendants from leasing the mineral rights of the State 
without competitve bids. The Court held: 


“Under that statute, all leases of mineral lands must be made 
to the highest bidder in open competition and upon due notice.” 


Section 72-308, Compiled Statutes of Nebraska for 1929, provides, 
in part, as follows: 


“The terms upon which mineral-oil prospector’s lease may be 
issued shall be to the highest and best bidder and one-eighth 
royalty in the case of petroleum or gas. In cases of potash 
or other substances the lease issued shall be to the highest 
and best bidder and the royalty shall be not less than five 
per cent in addition to the bonus, the same to be determined by 
the state board after examination and report by the conserva- 
tion and soil survey, and before leasing.” 


Section 72-303 provides that no individual can lease more than 640 
acres and no development company can hold, through lease or assign- 
ment, in the aggregate more than 10,000 acres. Said section further 
provides that leases shall be for a term of not to exceed three years 
subject to renewal as by statute provided. 


Section 72-304 provides that in case of petroleum and gas leases the 
permittee shall report within six months after the issuance of the 
permit and development operations must be begun within one year from 
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the date of the lease and that report shall be made showing the progress 
of the work on or before December ist of each year. 


Section 72-305 provides that failure to progress with due diligence 
or failure to make reports regularly will subject the permit to for- 
feiture and the termination of the rights of the lessee upon order of 
the Board. 


In view of the authorities above quoted, it is our opinion that a 
mineral lease of any of the school lands of the State of Nebraska cannot 
be issued unless the same is advertised and sold at public auction to 
the highest bidder and that said lease must further provide in the case 
of a petroleum or gas lease that the State be paid a one-eighth royalty. 
Any leases issued in any other manner would be entirely void. 


December 16, 1939 
Board of Educational Lands and Funds. 


You ask if the board is authorized to purchase county funding 
bonds which have been issued under the provisions of Section 11-1101 to 
11-1106, inclusive, of the Compiled Statutes, Supplement 1939. 


Article VII, Section 9 of the Constitution of Nebraska, provides 
as follows: 


“All funds belonging to the state educational purposes, the 
interest and income whereof only are to be used, shall be deemed 
trust funds held by the state, and the state shall supply all 
losses thereof, that may in any manner accrue, so that the 
same remain forever inviolate and undiminished; and shall not 
be invested or loaned except on United States or State securi- 
ties; or registered county bonds of this state, or registered 
school district bonds of this state; and such other securities as 
the Legislature may from time to time direct. And such 
funds with the interest and income thereof, are hereby solmenly 
pledged to the purposes for which they are granted and set apart, 
and shall not be transferred to any other fund for other uses.” 


Section 72-202 Compiled Statutes, Supplement 1939, also provides 
that the board may purchase registered county bonds of the counties 
of the state. 


Section 11-501 Compiled Statutes of Nebraska for 1929, provides for 
the issuance of county funding bonds and requires that the county board 
shall first submit the question of issuing said bonds to a vote of the 
qualified electors of such county. 


Section 11-1101 to 11-1106 Compiled Statutes, Supplement 1939, 
also provides for the issuance of funding bonds by counties and no re- 
quirement is made that the same be submitted to a vote of the people. 


15 C. J. 616, paragraph 328, sets out the general rule with refer- 
ence to the authority of a county to issue bonds without submitting 
the same to a vote, as follows: 


“In the absence of an applicable constitutional requirement, 
counties may be authorized to issue bonds without a submission 
of the question to a popular vote and may do so where no 
provision is made for such submission, or counties may be 


==107— 


empowered, but not required, by statute to submit a bond 
issue to popular vote; * * *.” 


Section 11-201 Compiled Statutes for 1929, provides: 


“All county, city, village, school district, irrigation district, 
drainage district and precinct bonds shall be registered in the 
office of the county clerk in the county where such bonds are 
issued, and in the office of the auditor of public accounts of the 
State of Nebraska. * * *.” 


Both Sections 11-501 to 11-1101 seem to be operative, and funding 
bonds could be issued under the provisions of either one of these 
statutes. In view of the authority set out, it is our opinion that the bonds 
issued under Section 11-1101, without submitting the same to a vote of 
the people, fulfill all of the provisions of the law, and are such bonds as 
may be purchased by the Board of Educational Lands and Funds. 


March 26, 1940. 
Board of Educational Lands and Funds. 


Reference is made to your letter of March 6, in which you say as 
follows: 


“The Village of Douglas would like to take up $5,000.00 of 
their Water Refunding Bonds which are optional on any interest 
date after March 1, 1941. They do not want them cancelled as 
they desire to carry them in another fund. 


“The Board of Educational Lands and Funds would like to 
have an opinion as to whether or not they would have the au- 
thority to approve such a transaction.” 


The Board of Educational Lands and Funds is charged with general 
management and control of the school funds and we know of no reason 
that would prevent them from accepting payment of bonds which they 
hold prior to the date of maturity of such bonds, if they can reinvest 
this money in proper security at the same amount of interest. If it is 
necessary, however, to reinvest these funds in securities drawing a 
lesser rate of interest, it is our opinion that this would not be to the 
best interest of the State and you would be required to refuse their 
request. 


With reference to the question as to whether or not the State may 
return the bonds without cancellation, we know of no objection to this 
being done as long as the State is paid in full. 


BOARD OF EQUALIZATION 
July 31, 1940 
Honorable Wm. H. Smith, State Tax Commissioner. 
We have your letter of July 29, in which you say: 


“I have a request from the county attorney of Wayne County 
as to whether or not the State Board of Equalization and 
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Assessment can grant a county a rehearing with reference to 
the equalized value of lands and improvements as determined 
by the board. 


“For your information, I would state that notice of the action 
of the board was conveyed to all counties affected under date 
of July 27, 1940, and upon this date, July 29, the board de- 
termined the total valuation of the state as equalized and fixed 
the state levy.” 


Please be advised that I find no provision in the statutes for the 
granting of a rehearing with reference to the equalization of lands and 
improvements after this matter has been finally passed upon by the 
state board. 


Section 77-1004 Compiled Statutes 1929, provides for the prosecution 
of a writ of error to the Supreme Court from any final decision of the 
State Board of Equalization and Assessment and no reference is made 
to any motion or petition for rehearing or review as a condition pre- 
cedent to obtaining such a writ of error. 


Of course, if any county desires to file a petition or motion of any 
kind for rehearing or review, we would not seek to deter them from so 
doing, nor advise you not to file the same, but would rather advise you 
to receive and file same and let the board take such action thereon as 
it may deem appropriate. We say this, not because we are in any doubt 
as to the necessity of filing such a motion, but rather because we would 
not want to deprive anyone of the right to take any step which he 
might think to be essential in gaining a review. 


June 30, 1939 
Mr. Edwin Moran, County Attorney, Nebraska City. 


We have your letter of June 28, in which you ask for an interpreta- 
tion of Section 77-1702, Compiled Statutes 1929, which ‘provides for 
meetings of the County Board of Equalization. You state that your 
Board designated the first three days of the session as being the days 
upon which they would receive complaints; that the complaints being 
received, the Board has proceeded since to consider those complaints 
and the County Clerk has refused to consider complaints filed after 
that date. You ask whether this refusal is justified. 


Examining Section 77-1702 you will observe that it provides: 


“The county board shall hold a session of not less than three 
and not more than twenty days, for the purpose contemplated 
in this section, * * *.” 


There is no indication that complaints are to be received upon any 
particular days. In fact, the statute would seem to indicate that any of 
the purposes set out in the section could be considered on any of the 
days on which the Board is in session. 


It would be our opinion that a complaint could be filed on any day 
and could be heard at any time the County Board of Equalization was 
in session, provided, of course, that in case of a complaint requiring 
notice that such notice as the statute requires should have been pre- 
viously given. 
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Of course, this matter not having been decided by the Ccurts, is 
not entirely free from doubt, but we would feel quite well satisfied that 
this is the proper interpretation. 


BOARD OF REGENTS 
March 13, 1940 
Board of Control. 
In your letter of March 1, you state: 


“The question has been raised as to whether or not, under the 
statutes of the State of Nebraska, a Regent of the University 
of Nebraska who is elected and serves without pay other than 
traveling expenses, would be permitted to receive a salary 
from some other State agency for services rendered.” 


We find no statutory nor constitutional provision which would in 
any wise prevent a Regent of the University from receiving a salary 
from some other state agency. 


There is a constitutional provision which forbids the named execu- 
tive officers of the state from holding any other state office during the 
period for which such officer has been elected. Here we are not con- 
fronted with such a limitation. If, however, the position you have in 
mind is incompatible with the proper performance of his duties as 
Regent it would be against public policy for him to hold both the office 
of Regent and the position you have in mind. There is no indication 
of this in your letter. 


BOND PREMIUMS 
January 31, 1939. 
Honorable Ray C. Johnson, State Auditor. 


You inquire as to whether or not the premiums on the bonds of 
bank examiners and assistants can be “paid out of assessments received 
from the examination of banks?” 


Section 56. RESTRICTIONS. Chapter 192, Pages 786, 787, Laws 
of Nebraska for 1937, state: 


“and provided further, no appropriation * * * of cash funds 
shall be used or expended for the payment of premiums on 
official bonds of state officers or state employees unless spe- 
cifically authorized by law.” 


Chapter 20, Section 1, says: 


“as necessary for the fiscal year to pay the following items: 
(1) Salaries of examiners and examiners’ helpers. (2) The 
necessary expenses incurred by examiners and examiners’ help- 
ers in the discharge of their duties incident to the examination 
of the institutions herein enumerated.” 


We find no provision herein or elsewhere in the statutes providing 
for the payment of such premiums, of which you inquire. 
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BONDS 
March 27, 1940 
Mr. Louis Buchholz, Director Department of Agriculture and Inspection. 


Reference is made to your communication of September 27, wherein 
you ask the opinion of this office as to the amount of bond you are to 
require of importing dealers. 


The section mentioned provides, in part: 


“The Department of Agriculture and Inspection, upon the ap- 
plication of any person or persons who have filed the certificate 
required in the preceding section, may issue a license as 
aforesaid, provided, however, said applicant shall either have 
made a cash deposit or have furnished a good and sufficient 
bond running to the State of Nebraska, conditioned for the 
payment of all taxes and penalties which may be assessed 
against him under the provisions of this Act. The amount of 
such cash deposit or bond shall be fixed by said Department of 
Agriculture & Inspection. Every applicant will be required to 
furnish bond in the sum of not less than one thousand dollars 
($1,000.00). The amount of such cash deposit or bond shall be 
fixed and determined considering the average amount of gal- 
lonage handled yearly by said applicant as follows: Dealers 
handling more than 750,000 gallons during the first twelve 
months will furnish cash deposit or bond in the sum of ten 
thousand dollars ($10,000.00), dealers handling more than 
400,000 gallons but less than 750,000 will furnish deposit or 
bond in the sum of five thousand dollars ($5,000.00), and dealers 
handling less than 400,000 gallons will furnish cash deposit or 
bond in the sum of one thousand dollars ($1,000.00).” 


This statute is very specific in its terms and every part thereof 
must be given effect. While the statute provides that the Department 
of Agriculture shall fix the amount of the bond referred to in the 
statute, it also provides how such amount shall be arrived at by the 
Department in fixing the amount. We are, therefore, of the opinion 
that the Department in fixing the amount of the bond of any motor 
vehicle fuel dealer must fix it upon the number of gallons handled by 
the dealer during the previous twelve months and having fixed that 
number of gallons, the bond must be fixed in accordance with the latter 
provisions of the statute above-quoted. Therefore, as an example, no 
matter by how much the number of gallons handled by a dealer exceeds 
750,000 gallons the Department would not be authorized to fix a bond 
of more than the statutory amounts of $10,000.00. 


In our opinion, the Court would not hold that you were authorized 
to fix a larger bond even though you may be able to demonstrate that 
a $10,000.00 bond would not amply protect the state, because of the 
specific limitations placed upon you by the Legislature. 


October 20, 1939 


Honorable Ray C. Johnson, State Auditor. 
You say: 


“Mr. D. L. Pettis from the Kirkpatrick-Pettis Company was in 
our office yesterday in regard to a proposed issue of water 
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revenue bonds of the City of Chadron. At present there is a 
suit in District Court involving the status of Chadron as a city 
of the first class. According to the Statutes, Section 16-671, 
cities of the first class may issue water revenue bonds. 


“The question which arises in the mind of the Kirkpatrick- 
Pettis Company and also in ours is whether or not these bonds 
may be issued by Chadron while the question of its status is 
in doubt. The officials of the City of Chadron believe that the 
city should be considered a city of the first class until other- 
wise designated. At present it holds that status. We are 
wondering if we should register their water revenue bonds upon 
this basis. 


“IT am enclosing the statement of the City Attorney of Chadron 
in which he sets forth the case for the issuance of the bonds. 
I will appreciate an opinion upon this matter as soon as pos- 
tion as Chadron has already published notices for bids for the 
improvement of the water system.’ 


You enclose with your letter a statement of the facts in the case 
made by Mr. Edwin D. Crites in a letter to the Kirkpatrick-Pettis Com- 
pany. If the facts are as stated in Mr. Crites’ letter, and I assume 
they are, I am of the opinion the City of Chadron now has and will have 
for some time to come the status of a city of the first class. If water 
revenue bonds of such city, issued in conformity with the provisions 
of Section 16-671, C. S. Supp. 1937, are submitted to you for approval 
and registration before the Governor has issued a proclamation declar- 
ing the City of Chadron to be a city of the second class, I am of the 
opinion that you will be justified in registering them. If such bonds 
are presented to you for registration after the Governor has issued his 
proclamation declaring Chadron to be a city of the second class, I am 
of the opinion you will be justified in refusing to register unless you 
are ordered by a court of competent jurisdiction to register them. 


August 16, 1939 
Honorable Charles W. Taylor, State Superintendent. 
You say:. 


“The newly elected treasurer in Linwood School District No. 
2, Butler County, purchased, without official authorization of 
the Board, a surety bond for $5,000. The premium is $25.00 
per year. The treasurer is allowed only $20 a year for his 
services. The board refuses to pay the premium. 


1. What is the obligation of the treasurer for his bond in a 
school district organized under Article VI? 


2. Does a personal surety bond satisfy the requirements of 
the law for school district treasurers in other than Article 
TII Schools? 


3. If corporate surety is required, who pays the premium?” 


It is provided by statute (Section 12-119 of the 1937 Supplement 
to the Compiled Statutes of Nebraska) that each school district treas. 
urer shall give bond for five hundred dollars or not more than the 
amount that may come into his hands. 
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I am of the opinion that this is applicable to the treasuer of an 
Article VI School District as well as to the treasurer of an Article III 
School District. 


Section 12-109, Compiled Statutes of Nebraska for 1929, provides: 


“All official bonds of county, precinct and other local officers 
shall be executed by the principal named in such bonds, and by 
at least two sufficient sureties who shall be freeholders of the 
county in which such bonds are given; or any official bond of 
a county, precinct or local officer may be executed by the 
officer as principal and by a guaranty, surety, fidelity or 
bonding company as surety, or by two or more of such com- 
panies; * + *” 


This indicates that the law is satisfied if good personal security 
is given. If a school district treasurer negotiates with a surety com- 
pany to act as surety on his official bond, he is required to pay the 
premium. The law does not authorize the district to pay it. 


In an Article XXV School District the city treasurer is also the 
school district treasurer. 


July 6, 1939 
Honorable Ray C. Johnson, Auditor of Public Accounts. 


There has been no decision of our court which would detract from 
the authority of the City of Plainview, Nebraska, to issue revenue 
bonds for the purpose of paying for the extension of or improvements 
to their existing electric current system under Sections 70-601 to 70-609 
and Section 18-1601, all in the 1937 Cumulative Supplement. The right 
to issue such bonds by virtue of Section 70-603, C. S. Supp., 1937, was 
specifically upheld in the case of Southern Nebraska Power Co. v. 
Village of Deshler, 130 Neb., 598, 265 N. W. 880, and this case has not 
been overruled nor modified. 


May 3, 1939. 
Mr. William A. Letson, County Attorney, Red Cloud. 


Reference is made to your inquiry of recent date, in which you say: 


“The County Board here is desirous of reducing the amount of 
the bond of the County treasurer if this can be accomplished. 
The bond, of course, has already been secured for the present 
term in the amount of $100,000. The question has arisen 
whether it would be possible to cancel this bond and secure 
another to reduce the present bond during the term of office. 
I would like to have your opinion on this.” 


We have examined the statutes of this State with reference to 
your inquiry and find that in Section 12-119 of the 1937 Supplement 
to the 1929 Statutes, it is provided as follows: 


‘“& * * Hach county treasurer not less than ten thousand dollars 
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and not more than the amount of money that may come into 
his hands to be determined by the county board * * *.” 


It will thus be observed that the County Board has discretion as to 
the fixing of the bond of the County Treasurer within the liimts im- 
posed upon it by the statutes. It cannot be less than ten thousand 
dollars and should not be more than the amount of money coming into 
the hands of the County Treasurer. This is a question of fact to be 
determined by the County Board and once determined should not be 
changed during that year unless there be sufficient grounds for the 
lessening of the bond, that is, that the amount of bond required by the 
Treasurer upon the determination of the Board is manifestly in excess 
of the sum of money to come into the hands of the County Treasurer. 


February 15, 1940 
Department of Roads and Irrigation. 


I have examined the statute relative to the furnishing of a bond 
by a contractor on a highway project and especially with reference to 
whether or not equipment rental is chargeable against the bond of the 
contractor. The statute itself, Section 52-118, Compiled Statutes of 
Nebraska for 1929, provides: 


“It shall be the duty of * * * any officer or officers so em- 
powered by law to enter into such contract, to which the gen- 
eral provisions of the mechanics’ lien laws do not apply, and 
where the mechanics and laborers have no lien to secure the 
payment of their wages and material men who furnish material 
for said work have no lien to secure payment for material fur- 
nished in said work, to take from the person, persons, firm or 
corporation to whom the contract is awarded a bond in a sum 
not less than the contract price with at least two good and suf- 
ficient sureties, or in lieu thereof, by one surety company, 
conditioned for the payment of all laborers and mechanics for 
labor that shall be performed and for the payment for ma- 
terial which is actually used in the erecting, furnishing, or re- 
pairing of the building or in performing the contract. * * *” 


It will be observed that the legislative intent of this statute, as 
manifest from a reading thereof, is that those persons who would have 
the right under the law to file a lien against the project for the payment 
to them, if it were not a public project, are to be protected by the 
bond. Certainly, if it were not a public project, equipment rental 
would be a proper claim for a lien. 


In my examination of the law, I have gone outside of Nebraska 
and find that the authorities are not in agreement in the different 
states, but the majority rule, and this includes the Supreme Court 
of the United States, is that as expressed in Illinois Surety Company 
v. John Davis Company, 244 U. S. 376, 61 L. Ed. 1206: 


“Claims for rental of cars, track, and equipment used in the 
construction of a public work and for the expense of loading 
the plant and the freight thereon to and from the site of 
the work are for ‘labor or materials’ within the meaning of 
the bond given conformably to the Act of February 24, 1905 
(33 Stat. at L. 811, chap. 778, Comp. Stat. 1916, No. 6923), 
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to secure prompt payment to all persons furnishing labor or 
materials in the prosecution of the work.” 


The bond in the above case, as quoted in the opinion, provides: 


“The condition of the above bond is such, that if the said above 
bounden principal, W. H. Schott, his or their heirs, successors, 
executors or administrators . . . shall promptly make pay- 
ments to all persons supplying him or them labor and ma- 
terials in the prosecution of the work provided for in the 
aforesaid contract, then this obligation to be void and of no 
effect, otherwise to remain in full force and virtue.” 


The bond which was given in the instant case is not materially 
different from the one quoted, except that it is a little more specific 
in that it provides: 


“And for the payment of all laborers and mechanics for all 
labor performed in the work either by any sub-contractor or 
otherwise in conformity with the provisions of Section 52-118 
of the 1929 Compiled Statutes of Nebraska.” 


We feel that, in view of the authorities which we have examined, 
this bond would be construed by the Courts to include and be liable 
for equipment rental used in the performance of the contract. 


January 6, 1941 
Honorable Ray C. Johnson, State Auditor. 
You state: 


“The 1939 Legislature passed L. B. 431 which has to do with 
the funding of outstanding warrants in the various political 
subdivisions in the State of Nebraska by the issuance of 
funding bonds. This bill is found in the Compiled Supple- 
ment of Nebraska, 1939. This statute expires December 
31, 1940. 


“The question has been raised whether or not bond issues whose 
proceedings were started previous to the expiration date may 
be completed and the bonds registered in this office. .. .” 


L. B. 431 appears as Section 11-1101 to 11-1106, inclusive, and 
19-1401 to 19-1406, inclusive, of the 1939 Supplement to the Compiled 
Statutes of Nebraska for 1929. The pertinent part of the law is found 
in Chapter 11. Section 11-1101 provides: 


“Any political subdivision which on the effective date of this 
Act had outstanding any unpaid judgments or registered war- 
rants drawn against any fund or funds which were general 
obligations of such political subdivision, may during the years 
1939 to 1940, both inclusive, refinance such indebtedness by 
issuing bonds and selling or exchanging the same on the basis 
of dollar for dollar as herein provided. * * *” 


Section 11-1103 provides for the publication of notice. Such publica- 
tion is to be for two consecutive weeks in a newspaper of general 
circulation and by posting on or in the building in which the regular 
meetings of the governing body are held. 
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Section 11-1104 provides for the filing of a protest within thirty 
days from the last date of publication. If twenty per cent of the 
electors voting at the last general election file such a protest, the 
question is submitted to an election. The concluding sentence of this 
section provides: 


“* * * Tf a sufficient protest, has not been filed within the time 
stated then and thereafter the governing body may issue and 
sell or issue and exchange the bonds herein authorized.” 


It would seem from a consideration of the whole act that Section 
11-1101 has the effect of causing the first six sections of the act 
which are those found in Chapter 11, Article 11, of the 1939 Supple- 
ment, to automatically expire on December 31, 1940. That is to say, 
that proceedings under the provisions of the act can no longer be main- 
tained. As I view it, the protest period of thirty days would have to 
fall within 1940 in view of Section 11-1104. If all that remained to be 
done in the proceedings after December 31, 1940, was the execution 
and delivery of the bonds, I believe that you could register them. How- 
ver, if the thirty day protest period had not expired prior to December 
31, 1940, then you should not register the bonds. 


August 15, 1940 
Mr. Louis Buchholz, Director, Department of Agriculture and Inspection. 


In your communication of March 12, you call attention to the fact 
that under Section 66-403 Compiled Statutes, Supplement for 1939, 
motor vehicle fuel dealers are required to furnish bond conditioned for 
the payment of ali taxes and penalties due under the act for the assess- 
ment and collection of tax upon sales of motor vehicle fuels, and to the 
fact that under this act your department may fix the amount of such 
bond, but in no case in excess of $10,000.00. 


You report that there are several motor vehicle fuel dealers in this 
state whose monthly tax liability runs close to $10,000.00, and a few 
whose monthly tax liability exceeds $10,000.00. 


You ask the opinion of this office as to whether you would be under 
any personal responsibility or liability for the amount of any such tax 
not covered by such a $10,000.00 bond, in a case where your department 
has required the dealer to furnish a $10,000.00 bond, and where the 
dealer fails to pay a tax which is in excess of $10,000.00. 


You are advised that in the opinion of this office, so long as your 
department and you act with reasonable diligence upon the failure of 
a dealer to pay any tax which is delinquent, you would not be personally 
liable, having required the highest bond permitted under the law. 
However, upon the failure of any dealer, owing taxes, to pay the same 
when due, it would be your duty, within a reasonable time, to take the 
necessary steps to collect not only the amount covered by the bond, but 
any excess for which the dealer only would be liable. 


November 13, 1939 
Mr. W. Keith Peterson, County Attorney, Center. 


In your letter of October 31, you ask our opinion as to whether the 
drainage bonds issued under Chapter 31, Article 5 of the Compiled 
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Statutes of Nebraska for 1929, are general obligations of the district, 
or whether the bond holders are limited in making collection to the 
security given by the lands assessed. 


Section 31-520 provides: 


“If a deficit is caused by an appeal from the assessment of 
benefits and a charge thereon, or by reason of any assessment 
being uncollectible, or in any other manner whatsoever, then 
such deficit shall be a charge upon all the lands assessed ac- 
cording to the apportionment of benefits, the same as any 
other liability of the district.” 


The statutes seem to be clear that if some of these assessments 
cannot be collected, that the entire district is liable for this deficiency 
and an additional assessment may be made upon the lands benefited, 
which would be apportioned in the same ratio as the original assess- 
ment made upon the district. 


October 28, 1940 
Mr. T. C. Weddel, County Attorney, Springview. 
In your letter of October 22 you state: 


“Mr. Hollingsworth, County Treasurer of this county, qualified 
by filing a bond signed by personal sureties. 


“The main, or most responsible surety is now deceased and his 
estate is in process of probation. 


“This bond is joint and several and binds the heirs, assigns and 
personal representatives. 


‘Does the validity of this bond cease at death for act subse- 
quent to death, or is the estate of deceased bound for the re- 
mainder of the term for acts of the principal, both prior and 
subsequent to death of the surety. 


“Is it necessary that a liability of the bondsman be established 
by audit before a claim can be filed in an estate, or may a 
contingent claim or a claim for a debt not yet due be filed 
under the obligation of the bond.” 


In answer to your first question, it is our conception of the law 
that the liability of a surety on an indemnity bond continues for the 
term of the bond, regardless of his death during the term. The estate 
of the surety is liable for defaults of the principal, both prior and sub- 
sequent to the surety’s death. 50 C. J., sec. 164, page 99. 


We believe that contingent liability exists against the surety at 
the time of his death. Therefore, the penalty of the bond would con- 
stitute a contingent claim against the surety’s estate. The provisions 
of law governing contingent claims should be followed. In re Estate 
of Moses L. Montgomiery, 133 Neb. 153. 


We also wish to call to your attention Section 12-121 Compiled 
Statutes. of Nebraska for 1929, the pertinent part of which reads: 


“The county board of any one of the counties of this state 
may require the county treasurer to give additional surety or 
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sureties whenever, in its opinion, the existing security shall 
have become insufficient.” 


I have not gone into the details of filing a contingent claim inas- 
much as your questions indicate a familiarity with those sections. 


July 7, 1939. 
Department of Agriculture & Inspection. 


In your communication of June 15, you quote the following portion 
of Section 54-1404, Compiled Statutes of Nebraska Supplement for 1937: 


“and provided further, that the bond provisions of this sec- 
tion shall not be required of sales rings that are located at 
stockyards which are now posted as stockyards by the Director 
of Agriculture of the United States under and pursuant to the 
terms and provisions of the Packers and Stockyards Act, 1921 
(42 U. S. Statutes at Large P. 159) and laws amendatory 
thereof.” 


and ask the opinion of this office as to whether you are carrying out 
the intention of the Legislature when you do not require additional 
bonds of operators of sales rings who were bonded under the Federal 
Packers and Stockyards Act at the time Section 54-1404, C. S. 
Supplement for 1937, became effective (August 1, 1937), but do 
require additional bonds of those operators who have been posted and 
are bonded under the provisions of the Federal Act since the above date. 


The partial section quoted by you is part of an Act providing for 
the registration, licensing and inspection of livestock sales rings in the 
State of Nebraska. Section 54-1404 provides that no license or renewal 
of license to establish and operate a livestock sales ring shall be issued 
until the applicant shall have executed to the State a bond in the 
sum of $2,500.00, or such other sum as your Department shall fix. 
Then follows the above-quoted proviso. 


As you very correctly point out in your letter, the answer to your 
question depends upon the proper construction of the word ‘now’, as 
it is used in the above-quoted statute. 


In determining its meaning, we are bound to presume that the 
Legislature did not intend absurd consequences in accordance with 
the literal meaning of a statute, and to adopt a construction of a statute 
which will promote the ends of justice and avoid absurdity. It is a 
familiar rule that words of a statute may be modified, altered or 
supplied to give a statute the force and effect which the Legislature 
intended. 


It is a canon of construction that constitutionality is presumed 
and it is never presumed that the Legislature intended to pass an un- 
constitutional act. If possible, the words of a statute will be given a 
construction which will render the act constitutional. 


The word “now”, while generally relating to the moment of speak- 
ing, is also often used to refer to a time contemporaneous with the 
doing of something else. State, ex rel. Brewster, Attorney General, v. 
Mayor and Commissioners of the City of Lawrence, 101 Kan. 225, 165 
Pac. 826; Protest of Chicago, R. I. & P. Railway Company, 137 Okl. 
186, 279 Pac. 319. 
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If given its literal meaning, that is, if it is construed as meaning 
“at the time of the passage of this Act”, the word “now”, as used in 
this statute, would have the effect of classifying all Nebraska livestock 
sales rings into two groups: Those posted as stockyards by the United 
States Director of Agriculture prior to August 1, 1937, and those 
posted thereafter. No reasonable basis appears for such a classification, 
which would exempt the one class from the requirements of the Ne- 
braska Act while applying its provisions to the other class. Such a 
construction would be open to a very serious doubt, since, under such 
construction, the Act would probably be special legislation. 


At the very least, it must be admitted that such a construction 
would bring about an absurd situation, which the Legislature will 
never be presumed to have done. 

It is, therefore, our opinion that the word “now”, as used in the 
above-quoted section, refers to the time when application in writing 
for the license required by Section 54-1403, C. S. Supplement for 1937, 
is made. 


Consequently, we do not believe that you should require additional 
bonds of those operators who have been posted under the Packers and 
Stockyards Act and are bonded under that Act, at the time the ap- 
plication for license under the Nebraska Act is made, whether such 
posting occurred before or after August 1, 1937. 


April 29, 1939 
Mr. Philip H. Robinson, County Attorney, Hartington. 


Answering your letter of April 1, the class of securities which 
may be approved in lieu of bond under Section 77-2508, Compiled 
Statutes, Supplement 1937, is defined in the section as follows: 


‘““* * * In lieu of a bond as above provided, any bank making 
application to become a depository under the provisions of 
this article may deposit with the county clerk, United States 
Government bonds, bonds of the State of Nebraska or of any 
state whose bonds are purchased by the Board of Educational 
Lands and Funds of this state for investment of the permanent 
school fund, or warrants of the State of Nebraska, also county 
bonds, municipal bonds or school district bonds of any county, 
city, village or school district in the State of Nebraska issued 
under the direction of and with the approval of the Auditor of 
Public Accounts, or securities issued under the authority of 
the Federal Farm Loan Act, or warrants of the county or any 
city, village or school district in the county. * * *”. 


This does not seem to include R. F. C. notes. I am, therefore, of 
opinion that same should not be approved. 


March 22, 1940. 
Hon. Ray C. Johnson, State Auditor. 


Reference is made to your inquiry of March 4, in which you call 
our attention to an apparent conflict between Chapter 31, Article 4, 
and Chapter 31, Article 5, in the issuance of refunding bonds. 
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An examination of these two Articles discloses that there is 
statutory authority for two methods of forming a drainage district and 
that Article 4 of Chapter 31 is a complete method within itself and 
Article 5 of Chapter 31 is a complete method within itself and those 
districts formed under each of these Articles are bounded and con- 
trolled by the provisions of that particular Article and, therefore, there 
could be no conflict in the two different provisions of the statute. See 
Sandy v. Drainage District, 102 Neb. 713. 


We must assume that the officers of Drainage District No. 2 of 
Dawson County, Nebraska, have performed their statutory duty in a 
proper manner and that their district was formed under Article 5 
of Chapter 31 and, therefore, the issuance of refunding bonds would 
be controlled by Section 31-517, 1939 Supplement, which is as follows: 


“Whenever the drainage district shall need the sum of Five 
Thousand Dollars ($5,000.00) or more, either for the purpose of 
paying outstanding warrants issued under the preceding sec- 
tion, or to refund bonds issued for the purpose of paying or 
providing funds for the payment of work done under the pro- 
visions of this act, the board of directors may issue negotiable 
bonds for such sums as may be needed not, however, exceeding 
the amount that the engineer of the district shall certify as 
being required, in the case of an original issue of bonds, nor 
exceeding the amount of outstanding bonds in the case of re- 
funding bonds. Such bonds shall be signed by the President, 
Secretary and Treasurer, under the corporate seal, with coupons 
attached and shall be payable in not to exceed twenty annual 
installments. They shall be sold at not less than par and shall 
draw not more than six per cent interest.” 


We note that in the title of the act, the term used is “funding 
bonds”, while in the body of the act, the term used is “refund bonds”. 
We do not deem this a sufficient variation between the title and the 
act itself to make the terms of the act unenforceable. While there is a 
difference between funding and refunding bonds, it may be resolved 
when we consider that funding bonds are broad enough to cover re- 
funding bonds while the reverse would not be true, and since the title 
of the act contains the term ‘funding bond” it would be broad enough 
to cover the provision for refunding bonds. 


We observe that the above-quoted section contains the provision 
“or to refund bonds issued for the purpose of paying or providing funds 
for the payment of work done under the provisions of this act * * *,.” 
The term “work done” is not synonymous with labor done. We think 
that the term “work’’, as used in this section, is all inclusive and would 
include everything within the compilation of Section 31-526 of the 
1929 Statutes, which provides, in part, as follows: 


““* * * And shall proceed according to their best judgment to 
carry out such work of the character provided for by this 
article as they deem advisable for the public health, convenience 
and welfare. * * *” 


The term “work” has been judicially defined in several cases and 
in Massengill v. City of Clovis, 270 P. 886, (N. M.), it is said: 


“As used in Code 1915, Section 3668, directing a city council, 
after determining to pave streets, to advertise for bids for the 
doing of the work therefor and enter into a contract for the 
work, and in Laws 1919, c. 152, providing that council shall 
determine what portion of the work shall be paid by abutting 
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property owners and make assessments accordingly, the word 
‘work’ is synonymous with ‘improvement,’ and justifies in- 
cluding engineers’ and attorney’s fees in the costs chargeable 
in the local assessment.” 


Also, see Los Angeles Dredging Company v. City of Long Beach, 
291 P. 839, (Cal.); Continental Life Insurance Company v. Turnbough. 
117 So. 334, (Miss.); and Silver v. Harriss, 115 So. 376, (La.). 


We are, therefore, and for the reason above-quoted, of the opinion 
that the provisions of Section 31-517, 1939 Supplement, are controlling 
and are full authority for the proposed bond issue. 


January 15, 1940 
Board of Educational Lands and Funds. 
Reference is made to your letter of January 12, in which you state: 


“The Board of Educational Lands and Funds wish an opinion 
as to the legality of a transaction whereby the state accepts 
refunding bonds of a Drainage or Irrigation District. 


“Would such transaction be classed as a purchase?” 


Section 72-202 Compiled Statutes, 1929, provides that the Board of 
Educational Lands and Funds may invest the school funds of the state 
in bonds of drainage and irrigation districts organized under the drain- 
age and irrigation laws of the State of Nebraska. 


Section 46-164 Compiled Statutes, 1929, also provides for the in- 
vestment of school funds in the bonds of irrigation districts. 


These sections were amended by the 1933 Legislature by striking 
that portion which authorized the board to purchase said bonds. 


It is our opinion that the board may accept refunding bonds to 
replace all the bonds now held by them, provided the refunding bonds 
are to be used for the express purpose of cancelling the bonds now 
held by the board, and that no other items are included therein so as 
to increase the liability of the district, or reduce the security which the 
board now has. The Board of Educational Lands and Funds is charged 
with the exclusive control and management of the school funds of the 
state, and it may be that the condition of the district is such that it 
would be to the best interest of the state that a new’ arrangement 
for the payment of their obligation be made, and this would be a 
question for them to determine. 


Such a transaction would not be classed as a purchase since the 
original indebtedness remains the same and the refunding bonds merely 
change the form of indebtedness. 


June 29, 1940 
Mr. John C. Gewacke, County Attorney, Geneva. 


We have your letter of June 19 in which you state that recently 
a municipality in your county redeemed a bond issue by issuing refund- 
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ing bonds and is demanding the return of the old bonds immediately in 
accordance with the provisions of Section 11-207. 


You state that it has been the practice in your county for many 
years that the county treasurer retain all paid bonds and coupons 
after payment, so that the auditors may audit from the original bonds 
and coupons rather than from a mere record thereof. 


You ask that we advise you as to the correct procedure relative to 
the return of paid bonds and coupons. 


We presume that under the statute the municipality can insist upon 
the return of the coupons and bonds which have been cancelled, even 
though the retention of the same might be of convenience to the 
auditors. 


The statute is so plain as not to require an interpretation and if its 
provisions are insisted upon, we feel that the municipal subdivision 
would prevail. 


February 10, 1939. 
Dr. T. W. Bass, State Treasurer. 


You inquire of this office if the premiums on official bonds of your 
deputies and the employees of your office can be paid by the state. 


We regret to inform you that it is the opinion of this office that 
no provision has been made by the statute for the payment of such 
premiums by the State. 


You further inquire if the bonds of your deputy, bond clerks or 
other employees shall be made payable to the State or to yourself. 


Section 12-120, Compiled Statutes, 1929, provides: 


“Deputies shall, except as otherwise specially provided, give 
bond in the same manner and for the same sum as their 
principals.” 


Section 12-102, Compiled Statutes, 1929, provides: 


“All official bonds of state officers * * * and made payable 
to the State of Nebraska * * *,” 


Section 84-608, Compiled Statutes, 1929, provides: 


“The treasurer shall have power to appoint a deputy, who 
shall give a bond to the State of Nebraska * * *.” 


Section 84-801, Compiled Statutes, 1929, provides: 


“The state auditor, treasurer and librarian respectively, * * * 
may appoint a deputy * * * from whom he shall require a 
bond * #4," 


This latter section was construed in the case of Riggs v. Miller, . 
34 Neb. 666, 52 N. W. 567, and held therein that the County should be 
the obligee of the bond and not the Sheriff. The Court discusses the lack 
of specific direction in the statute, but reaches the above conclusion. 
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Upon the same reasoning used by the Court in the above case, we 
are of the opinion that, at least, one of the obligees of all bonds of 
deputies and employees of your office must be the State of Nebraska. 


March 26, 1940 
Mr. Ray C. Johnson, Auditor of Public Accounts. 


Mr. Hawkins advised us that a problem has arisen in your office 
because of the disappearance of certain bonds which had been partially 
executed by a municipality and registered by you. The bonds have 
apparently been lost or stolen while in the possession of the Express 
Company for the purpose of transmission from your office to the 
municipal authorities at Blair. It is our understanding that the bonds 
had not been completely executed. 


It is the writer’s opinion that since the bonds in question were in- 
tended to be negotiable bonds they would be governed in some respects 
by the negotiable instruments law. One of the first requirements is 
that a negotiable instrument must be signed by the maker. If the 
bonds have not been signed or executed by the officers to whom such 
authority is delegated, then it would seem they are not negotiable 
bonds. Another requirement for a valid negotiable instrument is 
delivery. There has been no delivery under the circumstances in this 
case. Section 62-115, Compiled Statutes of Nebraska for 1929, has 
apparent applicability on this point. It reads: 


“Where an incomplete instrument has not been delivered it 
will not, if completed and negotiated, without authority, be a 
valid contract in the hands of any holder, as against any person 
whose signature was placed thereon before delivery.” 


The foregoing provision seems to the writer to be controlling in 
the instant case. 


The question has been prepounded as to what liability would exist 
in the event that forged signatures were supplied. On this point, 
Section 62-123, Compiled Statutes of Nebraska for 1929, is controlling. 
It provides: 


“Where a signature is forged or made without authority of the 
person whose signature it purports to be, it is wholly inoper- 
ative, and no right to retain the instrument, or to give a 
discharge therefor, or to enforce payment thereof against any 
party thereto, can be acquired through or under such signa- 
ture, unless the party against whom it is sought to enforce 
such right is precluded from setting up the forgery or want 
of authority.” 


Further authority appears in McQuillan, Municipal Corporations, 
2d Ed., Section 2467, which reads: 


“A municipal bond, stolen or lost before it is issued, is unen- 
forceable and invalid even in the hands of a bona fide pur- 
chaser; and the same rule applies, it seems, where the bond, 
at the time it is lost or stolen, is incomplete in an essential 


part.” 
An old New York case which is still cited as authority lays down 
this rule: 
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“But a negotiable instrument must be a complete and perfect 
instrument when it is issued, or there must be authority re- 
posed in some one, afterward to supply anything needed to 
make it perfect. Ledwich v. McKim, 8 N. Y. Rep. 307.” 


Another case of ancient vintage which is still followed is Maas v. 
Missouri, K. & T. R. Co., (1880) 83 N. Y. 223. 


Another question propounded by Mr. Hawkins was in regard to 
the liability of the municipality for the coupons which were attached 
to the bonds. The quotation from McQuillan we believe should suf- 
fice to answer this question. Section 121 quotes the following language 
from a reported case: 


“Coupons, however, are affected by the infirmities, as well as 
endowed with the strength of the bond which they are a part 
and their character is not changed by detaching them from the 
bond.” 


One other section from this same author is pertinent, hence we 
quote Section 2447: 


“Purchasers of municipal securities must always take the risk 
of the genuineness of the ommicial signatures of those who exe- 
cute the paper they buy. This includes not only the genuineness 
of the signature itself, but the official character of him who 
makes it. (Per Mr. Chief Justice Waite in Anthony v. Jasper, 
101 U. S. 693.) Bond purchasers must investigate as to whether 
(1) the bonds are signed by the proper officers, (2) whether 
the signature is of the person occupying that office, and (3) 
whether the signature is genuine.” 


Section 11-202, Compiled Statutes of Nebraska for 1929, is important 
in a consideration of this problem. This section provides: 


“All bonds shall be first registered by the auditor of public 
accounts and by him certified to the county clerk, who shall 
register same in a bond record provided for that purpose.” 


Bonds cannot lawfully be issued, that is delivered, until this section 
has been fully complied with. Therefore, even if the bonds in question 
had been completely executed they would lack the element of delivery 
and hence would not be negotiable bonds. In support of this, we quote 
Section 507 from McQuillan: 


“The mere signing of the bonds does not bind the municipality. 
They are still incomplete until delivered, by the only power 
authorized to deliver them for the purposes for which they are 
executed, and there can be no such thing as an innocent pur- 
chaser of negotiable paper which never had an inception by 
delivery.” 


We understand that it has been suggested that the Village of Blair 
furnish the bonding house with an indemnity bond. In view of the fore- 
going, we cannot see the necessity for this. The only instances which 
we ran across in our research where such bonds were required was 
where a holder of a bond lost it and demanded payment without being 
able to surrender it to the payors. In such cases the payors have re- 
quired the payee to furnish an indemnity bond to protect them from 
double payment. 


We trust that this sufficiently covers the problem to answer the 
questions which have arisen up to this time. 
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January 21, 1941 
Mr. Ralph L. Cox, Director, Department of Agriculture and Inspection. 


Reference is made to your communication of January 18 in which 
you ask the opinion of this office with reference to the amount of bond 
which should be given by inspectors in your department. 


Section 66-807 Compiled Statutes Supplement 1939 provides in part 
as follows: 


“All deputies and inspectors so appointed must be bonded in 
the usual way of deputy sheriffs and are hereby vested with the 
authorities and powers of police officers in the enforcement of 
such motor vehicle fuel laws throughout the state, including the 
authority to arrest, with or without warrants, * * *.” 


The amount of bond to be given by these officers is not indicated 
except in the phrase “in the usual way of deputy sheriffs”, in the 
above quoted statute. Deputy county sheriffs are required to give bond 
in the same amount as their principals, the county sheriffs. Section 
12-120 Compiled Statutes 1929. The bonds of the latter are not uniform 
throughout the state, being in the sum of $5,000.00 in some counties and 
$10,000.00 in others. Section 12-119 Compiled Statutes 1929. The refer- 
ence, therefore, to deputy sheriffs in Section 66-807 cannot be to deputy 
county sheriffs, since so construing the reference would be ambiguous 
and meaningless. 


Section 84-107 Compiled Statutes 1929 provides that each deputy 
state sheriff shall furnish a bond in favor of the state in the sum of 
$5,000.00 with sufficient surety conditioned the same as a county sher- 
iff’s bond. Deputy state sheriffs are the only deputy sheriffs in 
the state whose bonds are fixed at a uniform amount, and it is our 
opinion that the legislature intended deputy inspectors in your depart- 
ment to give bond for the same amount as is required of deputy state 
sheriffs. 


April 28, 1941 
Department of Banking. 
In your letter of April 24th you say: 


“The building and loan associations of this state who are mem- 
bers of the Federal Home Loan Bank System have been solic- 
ited by the Secretary of the Treasury to cooperate in acting as 
issuing agents for the sale of Defense Savings Bonds of 
Series E. 


“A number of these institutions wish to cooperate in this de- 
fense program, but in qualifying as issuing agents the regula- 
tions require that each institution must obtain from the Fed- 
eral Reserve Bank an application and pledge agreement. This 
must be accompanied by collateral security in the form of 
United States Bonds, or obligations guaranteed as to interest 
and principle by the government. 


‘Institutions organized under state laws must also submit a 
certificate to the effect that the institution possesses appro- 
priate authority to act as an issuing agent. 


—~15— 


“We submit for your opinion the following question: Uner 
our existing laws in this state, does a building and loan associa- 
tion possess appropriate authority to act as an issuing agent 
in the sale of these Defense Bonds, and is the institution au- 
thorized to make the pledge of the collateral security as re- 
quired by the regulations of the United States Treasury De- 
partment?” 


Please be advised that in our opinion the power or authority of 
building and loan associations are limited to those expressed in Chapter 
8, Article 3, Compiled Statutes 1929. The primary purpose of such as- 
sociations is to raise money to be loaned amongst its members. Section 
8-302. We find no power expressed in this article, nor no power from 
which a power could be implied, to authorize building and loan associa- 
tions organized under this article to act as fiscal agent for the govern- 
ment in the sale of its defense savings bonds, nor do we find any au- 
thority for pledging any of the assets of such building and loan associa- 
tions as collateral security as required by the treasury regulations. 


Copy of regulations enclosed us in your letter is herewith returned 
as requested. 


June 2, 1941 
Board of Educational Lands and Funds. 


You have asked our opinion with reference to the legality of the 
Board of Educational Lands and Funds accepting refunding bonds in 
lieu of delinquent interest when refunding a bond issue. 


We are of the opinion that where a municipality is delinquent in 
the payment of their bonds and it becomes necessary to refund the 
same in order that the terms and condition of the obligation be made 
such that they can meet the same the Board may properly accept bonds 
for the delinquent interest due and owing. Frequently, it is impossible 
for a municipality to meet their original obligation and the only chance 
for them to make payment is if the bonds are refunded and the manner 
of payment changed. The bonds accepted in lieu of interest should, of 
course, be credited to the temporary fund. 


August 15 ,1941 
Mr. F. A. DesJardien, County Attorney, Thedford. 
You ask: 


“Are United States Savings Bonds proper and legal bonds for 
the securing of the deposit of county funds by a depository bank, 
under the provisions of Sec. 77-2508 C. S. Nebraska, 1929, as 
amended?” 


While under the statutes of Nebraska bonds issued or guaranteed by 
the United States government are acceptable as collateral to secure 
deposits of public funds, it is our opinion that United States Savings 
Bonds may not be accepted or approved by a county for this purpose 
because they are not transferrable and are payable only to the owned 
named thereon except in a case of disability or death of the owner. 
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Treasurey Department Circular, No. 530, Par. XVI, provides that no 
pledge to a bond approving officer other than the Secretary of the 
Treasury will be permitted and in no other case are savings bonds suit- 
able for use as collateral, nor will a power of attorney to request 
payment be recognized in any other case. 


October 7, 1941 
Nebraska Aeronautics Commission. 


We have your request for an opinion construing the legislative mean- 
ing of Section 19-803, Compiled Statutes of Nebraska, 1929, which 
provides: 


“No airport * * * shall be acquired by any city through the 
issue and sale of bonds * * * until the location and specifica- 
tions thereof shall have been approved by the Department of 
Commerce of the United States.” 


You ask our construction of the meaning of the word “specifica- 
tions” used therein. It will be noted that the legislature did not use 
the words “plans and specifications,’ but merely the word “specifica- 
tions.” In the case of Waddell Investment Company v. Hall, 255 Mo. 
675, 164 S. W. 541, the Missouri Supreme Court, construing the word 
“specifications”, said: 


“The specifications required to be on file before bids are 
taken for sewer improvement by the city of Kansas City refer 
to the instrument giving the minor details of the proposed 
work.” 


The Pennsylvania Supreme Court, in the case of Hartley Ziegler 
Co. v. Bacon, 251 Pa. 87, 96 Atl. 257, differentiates between plans and 
specifications. They say that their office is rather to illustrate and ex- 
plain what is to be done. 


In another Missouri case, McCoy v. Randall, 222 Mo. 34, 121 S. W. 
31, the Missouri Supreme Court, defining specifications alone, said: 


“Specifications mean a detailed statement of the character of 
improvements so that by fitting plans and specifcations in- 
formation would be furnished to enable bidders to intelligently 
figure costs.” 


We, therefore, think it significant in arriving at the intent of our 
legislature to note that our legislature does not use the word “plans” 
in connection with the word “specifications.” It is, therefore, our 
opinion that the restriction placed by the legislature on the cities before 
they issue these bonds will require a statement of the location where 
the proposed airport is to be located and the size thereof and does not 
require an outlay of plans and specifications in such detail as to enable 
actual bids to be taken without additional detailing. What the legisla- 
ture apparently intends is that bonds shall not be issued for the pur- 
chase and preparation of an airport in an impractical site, of an area 
insufficient in size, for the location of the airport and merely enough 
detail so that it can be definitely said that the proposed airport can 
be developed on the site selected, and, in no event, do we feel that it 
goes further than whatever may be necessary to enable a determination by 
the Department of Commerce of the class of the airport and the prac- 
ticability of the location. 
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We trust that this answers your inquiry in the above matter. 


January 16, 1942 
Mr. Bernard B. Smith, County Attorney, Lexington. 


We have your request for an opinion regarding the investment of 
County funds, special tax district and County tax sinking funds now 
deposited in authorized depositories and the particular request referring 
to the eligibility of investing said funds in United States Savings Bonds. 
We find that the procedure relative to the investment of County funds is 
governed by the provisions of Section 77-2506, C. S. Supp. 1941 and 
Section 77-2524, C. S. Supp. 1941. Of these two sections it must be 
noted that Section 77-2506 was last enacted by the legislature in 1937 
whereas Section 77-2524 was enacted in 1931. We mention that because 
you will find that Section 77-2506 is much broader in its scope than 
Section 77-2524. 


Under the provisions of 77-2506 we find that the legislature has 
provided: 


“A county treasurer may by and with the consent of the county 
board invest in United States Government Bonds, United States 
Treasury notes or Certificates of indebtedness maturing within 
two years from the date of purchase, or in certificates of deposit 
not to exceed $5,000.00 in banks secured by the United States 
Bond Security of Deposit Act.” 


The - United States Savings Bonds are general obligations of the 
United States Government and as such are within the provision of the 
statute authorizing the treasurer to invest in United States Government 
Bonds with the consent of the County Board. As we construe that 
statute the comma after the words “United States Government Bonds” 
does not carry with it the limitation that such bonds must mature within 
two years from the date of purchase. It is our opinion that this two 
year limitation under the wording and commas in the statute applies 
only to United States Treasury notes or Certificates of indebtedness and, 
therefore, it is our opinion that County funds may by authority of this 
cited section be invested in United States Savings Bonds. 


As to the investment of sinking funds we find that to be governed 
by the provisions of Section 77-2528 C. S. Supp. 1941, which provides 
that: 


“Whenever the money in such sinking fund shall exceed the 
amount necessary to pay the principal and interest of any 
such bonds which become due during the current year, the gov- 
erning body of such county, city, village, school district and/or 
other governmental subdivisions, is hereby authorized to invest 
such excess in its sinking funds, as aforesaid, in any securities 
in which the Board of Commissioners of Educational Lands and 
Funds is authorized by law to invest the educational funds of 
the State.” 


The rules for investment of the Board of Educational Lands and 
Funds is found at Section 72-202 C. S. Supp. 1941 and that section pro- 
vides for the investment of such funds in a number of different securi- 
ties but this provision is pertinent. 
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“But none of such funds shall be invested or loaned except in or 
upon United States or state securities * * *” 


It seems to us, therefore, that this section authorizes the Board of 
Educational Lands and Funds to invest in United States Savings Bonds 
and, therefore, under the section 77-2528 above cited, these sinking funds 
may be invested in United States Savings Bonds. 


We trust that this answers your inquiry thereon. 


August 8, 1942 
Board of Educational Lands and Funds. 


You ask us the optional date of certain bonds of the City of Wayne, 
Nebraska, where the said bonds provide that they are “optional on any 
interest date after July 10, 1942.” You state that the city offered to 
redeem said bonds on July 10, 1942, and the question raised is whether 
said provision makes such bonds optional before January 10, 1948, which 
is the next interest payment date. 


In order to answer this question, it is necessary to determine the 
meaning of the term “after,’’ as used in the provision “optional on any 
interest date after July 10, 1942.” The term “after” is susceptible to 
different meanings. As stated in 2 C. J. S. 1008: 


“The word, according to lexicographers and courts, has a very 
elastic meaning, to be determined from its context, and has 
been given a variety of meanings and applications by the courts. 
* * * Employed in other connections the word has been de- 
fined as meaning: As soon as; at; at or immediately after; at 
the end of; later in point of time; of; on; on and after; on or 
about; simultaneously; subsequent to; thereafter; upon; within.” 


In State v. Mounts, 14 S. E. 407, 36 W. Va. 179, 15 L. R. A. 2438, 
it is said: 
“All the best authorities hold that the word ‘after’ may be 
construed to include or exclude the day of the act as will best 
serve to carry out the intent of the Legislature, subserve pub- 
lic policy, avoid forfeiture, and validate a proceeding rather 
than to annul the same. * * *” 


Also in Sands v. Lyon, 18 Conn. 18, it is said: 


“The word ‘after,’ like ‘from,’ ‘succeeding,’ ‘subsequent,’ and 
similar words, where it is not expressly declared to be exclusive 
or inclusive, is susceptible of different significations, and as 
used in different senses, and with an exclusive or inclusive 
meaning according to the subject to which it is applied.” 


We have examined the bonds in question and find that there is no 
further expression in said bonds which expressly declares whether 6r 
not the date of July 10, 1942, is included as an optional payment date. 
Frequently such bonds, after a declaration such as the one herein 
quoted, expressly set forth the optional date, which is at times the in- 
terest payment date next following that stated in the bonds. How- 
ever, since there is no such expression in the present bonds, we are of 
the opinion that a construction should be given to the term “after” 
which will best subserve public policy and avoid a penalty to the city 
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issuing the bonds, and, therefore, such term should be construed to in- 
clude the date of July 10, 1942, as an optional payment date. 


BONUS 
July 25, 1940 
Honorable Ray C. Johnson, Auditor of Public Accounts. 


In the year 1903 the Nebraska State Legislature passed an act pro- 
viding that under certain prescribed conditions the state would pay 
$15,000 for the discovery of oil by the sinking of a well or wells within 
the state. 


Referring to this law you advise it is anticipated that you will be 
called upon to pay this sum to the owners of an oil well in Richardson 
County, and inquire as to the legality of payment, as the money has 
never been appropriated. 


Our State Constitution and Statutes contain the following provisions: 
Constitution of Nebraska, Article ITI, Section 22: 


“Each Legislature shall make appropriations for the expense of 
the government until the expiration of the first fiscal quarter 
after the adjournment of the next regular session, and all ap- 
propriations shall end with such fiscal quarter. * * *.” 


Constitution of Nebraska, Article ITI, Section 25: 


“* * * No money shall be drawn from the treasury except in 
pursuance of a specific appropriation made by law, * * *.” 


Compiled Statutes of Nebraska for 1929, Section 77-2606: 


“All claims of whatever nature upon the treasury of this state, 
before any warrant shall be drawn for the payment of the same, 
shall be examined and adjusted by the auditor of public ac- 
counts and approved by the secretary of state: Provided, how- 
ever, no warrant shall be drawn for any claim until an appro- 
priation shall have been made therefor.” 


Under a somewhat similar law granting aid for the manufacture of 
sugar, and upon a like state of facts, the Supreme Court of Nebraska, 
in the case of State ex rel. Norfolk Beet-Sugar Company v. Eugene 
Moore, Auditor of Public Accounts, 50 Neb. 88, 60 N. W. 3738, held that 
such a bounty could not be paid unless a specific appropriation had been 
made therefor. 


Granting that the act of 1903 might be construed to be an appro- 
priation, it would not now be effective because an appropriation lapses 
at the end of the fiscal quarter immediately following the adjournment 
of the regular session of the legislature next following that at which the 
appropriation is made. An examination of the bills enacted into law at 
the last regular legislative session reveals that no appropriation was 
made for the purpose inquired about. 


In view of the above, it is our opinion that no bonus can be legally 
paid for the oil well referred to without further action of the legislature. 
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BOUNDARIES 
September 21, 1942 
Mr. William Keeshan, County Attorney, Albion. 
In your letter of September 15, you state: 


“I have been requested to procure from your office an opinion 
relative to the changing of the boundary lines of the Commis- 
sioners districts in Boone County. 


“Our present Commissioners districts consist of three districts, 
numbered 1, 2, and 3. A group of electors in Bonanza Pre- 
cinct have petitioned the County Board to change the district 
lines so as to include Bonanza Precinct in the second Com- 
missioner district. The correct procedure for such a change is 
asked, and also inquiry has been made as to whether an order 
of the County Board either rejecting the proposed change or 
approving the proposed change may be appealed from. 


“To date I have not been able to find any law which definitely 
outlines the correct procedure. Section 26-133, 1942 Compiled 
Supplement of Nebraska states that the County Board may 
change the boundary lines of the Commissioner districts. 


“An early reply will be greatly appreciated.” 


As you state, the statutes are not definite as to what shall be done 
in case a change is made in the boundaries of Commissioner districts. 


We take it that no special procedure need be followed except that 
action should be taken by the Board while in session and reflected in the 
written minutes of the Board. Compliance should also be had with the 
provisions which govern the organization of such districts in the first 
instance so far as the same may be applicable. 


We do not find any provision for appeal, but assume that the action 
of the Board might be reviewed for error. 


BOXING COMMISSION 
January 28, 1942 
A. L. Miller, M. D., Director, State Departmentof Health. 


Referring to your request for an opinion as to whether the State 
Boxing Commission may waive the five per cent of the total gate re- 
ceipts at a charity show, our opinion is as follows: 


Section 71-3107, Compiled Statutes of Nebraska for 1929, provides 
as follows: 


“Every licensee conducting or holding any wrestling or boxing 
match shall within seventy-two hours after its conclusion furnish 
to the department a written report showing the articles of 
agreement between the contestants; the number of tickets sold 
for each contest, the amount of the gross receipts thereof, and 
such other matters as the department shall prescribe; and shall 
also within said time, pay to the said department a tax of 
five per cent of the total gross receipts of such wrestling or 
boxing match or exhibition; provided, that if such match or 
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exhibition is conducted as an incidental feature in any event 
or entertainment of a different character, such portion of the 
total receipts shall be paid to the state as the department 
may determine, or as may be fixed by rule ee under sec- 
tion 11 (71-3111).” 


. 


You will note that the exception provided in this section says that 
‘if such match or exhibition is conducted as an incidental feature in 
any event or entertainment of a different character, such portion of 
the total receipts shall be paid to the state as the department may 
determine, or as may be fixed by rule adopted under section 11.” It 
is our opinion that this proviso is intended to apply where the boxing 
match or exhibition is staged as a part of other entertainments and 
would not apply if the boxing or wrestling exhibition was the entire 
entertainment. It is our opinion that this proviso was inserted so that 
if it was desired to stage the boxing or wrestling exhibition in connec- 
tion with other entertainment, such as shows or any other items of 
entertainment, that the department should have a leeway given it to 
determine what percentage of the entertainment was furnished by the 
boxing or wrestling exhibition and the department would be then permit- 
ted to adjust its percentage of the receipts in accordance with the per- 
centage of entertainment. Inasmuch as your request for an opinion does 
not inform us whether the whole show is to be boxing or wrestling, you 
will have to determine whether the show in question is one where this 
percentage may be scaled down. 


It is our opinion that as the section cited refers to the department’s 
share as “a tax’ that it cannot be waived by the department entirely 
and can only be scaled where, as stated above, the exhibition is not the 
entire show, and cannot be waived in its entirety, but, as stated above, 
it can be scaled if the exhibition is not the entire entertainment. 


BRAKES 
October 15, 1942. 
Mr. Wardner G. Scott, State Engineer. 


We have your request for an opinion on two different matters, first 
for an interpretation of Section 39-11,106 with reference to auxiliary 
brakes and your question on that matter is, do the brakes belong on 
the tractor or do they belong on the unit being pulled, or must the 
brakes be on both pieces of equipment? 


From a study of the statutes, it is our opinion that these booster 
brakes are not required to be on either the tractor or on the unit, but 
they must be somewhere on the motor truck. While the statute does 
not say in so many words, it is quite apparent that it is the legislative 
intention that these brakes must be somewhere so that they will work 
properly and it would be a physical impossibility for us to determine 
upon which one of these units they must be placed. We want to call 
your attention to Section 39-1169, Compiled Statutes Supplement for 
1941, which requires: 


“a. Every motor vehicle when operated upon a highway shall 
be equipped with brakes adequate to control the movement of 
and to stop and to hold such vehicle, including two separate 
means of applying the brakes, each of which means shall be 
effective to apply the brakes to at least two wheels and so 
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constructed that no part which is liable to failure shall be com- 
mon to the two, except that a motorcycle need be equipped 
with only one brake. All such brakes shall be maintained at 
all times in good working order. b. It shall be unlawful for any 
owner or operator of any motor vehicle to operate said motor 
vehicle upon a highway unless the brake equipment thereon 
qualifies in the following respects with regard to maximum 
stopping distances from a speed of twenty miles per hour on 
dry asphalt or concrete pavement free from loose materials as 
hereinafter set forth: (1) Two wheel-brakes, maximum stop- 
ping distance, 40 feet; (2) four or more wheel-brakes, vehicles 
up to seven thousand pounds, gross weight, maximum stopping 
distance, thirty feet; (3) four or more wheel-brakes, vehicles 
over seven thousand pounds gross weight, maximum stopping 
distance, thirty-five feet; (4) all hand parking or emergency 
brakes, vehicles up to seven thousand pounds gross weight, 
maximum stopping distance, fifty-five feet; and (5) all hand, 
parking or emergency brakes, vehicles over seven thousand 
pounds gross weight, maximum stopping distance, sixty-five 
feet. c. All braking distance specified in sub-section b. above 
shall apply to all vehicles whether unloaded or loaded to the 
maximum capacity permitted by law. d. The retarding force 
of one side of the vehicle shall not exceed the retarding force 
on the opposite side so as to prevent the vehicle stopping in a 
straight line.” 


Your attention is also called to the provisions of Section 39-1034 
Compiled Statutes Supplement 1941, wherein it is provided that a truck 
shall be construed to be one vehicle for the purpose of determining 
lengths; and a trailer shall be construed to be one vehicle for the pur- 
pose of determining lengths, but the same section also provides that a 
truck, a tractor and a semi-trailer, or a trailer shall be construed to be 
one vehicle for the purpose of registration. 


Taking all these sections together, it is our opinion that so long 
as the truck has auxiliary brakes as provided in Section 39-11,106 
and such brakes, considering the law, comply with Section 39-1169 
that they are sufficient. We trust that this answers your inquiry on 
that matter. 


Your second inquiry relates to where the defendant has been tried 
for violation of some driving law, found guilty, fined and his driver’s 
license suspended and then the defendant undertakes to pay his fine and 
appeal his suspension to the driver’s license to the District Court. 

In the first instance, it would seem to us that the matter being in 
court that the court’s decision will probably have to govern in those 
particular cases. So far as we can determine, the Supreme Court of 
Nebraska has never passed upon this identical situation, neither does it 
appear from the statutes that the legislature ever contemplated that 
a person found guilty would undertake to do part of the sentence and 
appeal from the rest. However, in other jurisdictions, the question of 
appealing after a fine has been paid has been passed on. The general 
rule is given in 24 C. J. S. as follows: 


“The decisions are not uniform as to the right of accused to 
review a sentence or judgment imposing a fine which has 
been paid. According to the weight of authority, however, 
where accused in a criminal case voluntarily pays the fine 
imposed on him, he waives his right of an appeal, or to a re- 
view by certiorari.” 
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The states of Kansas, Michigan, Delaware and Texas have so held. 
On the other hand, the jurisdictions of California, Illinois, and Arkansas 
have held the other way, that is, that the fine may be paid and still 
an appeal can be taken. 


In 1933 the Supreme Court of Kansas in the case of Wilheit v. Judy, 
21 Pac. (2d) 317, said: 


“One cannot acquiesce in a judgment of a criminal court and 
afterwards appeal.” 


Our Nebraska Statute, being Section 29-611 Compiled Statutes 
Supplement, 1941, provides in part as follows: 


“The defendant shall have the right of appeal from any judg- 
ment of a magistrate, including justices of the peace, municipal 
judges and county judges, imposing fine or imprisonment, or 
both, under this chapter, to the district court of the county, 
which appeal shall be taken immediately upon the rendition 
of such judgment, and shall stay all further proceedings upon 
such judgment.” 


Under our Nebraska Statute being Section 60-412 Compiled Stat- 
“utes Supplement 1941, it is provided among other things that: 


“Appeal from the sentence of conviction shall constitute an 
appeal from the suspension or revocation of the license of the 
person so convicted.” 


Therefore if an appeal does lie after the fine is paid, of course the 
part of suspending the license would be appealed along with the rest 
of it. There probably exists a somewhat hazy right of appeal. But it 
is our opinion that under the circumstances you outline, the district 
court would be justified in summarily disposing the the matter by 
calling the defendant to the bar and resentencing him. We have the 
authority of our own Supreme Court in the case of Grammer v. 
Fenton, 104 Neb. 744, to the effect that a frivolous appeal being one 
which appears to be based upon a proceeding having no apparent 
substantive foundation, and operates only to cause delay, without pro- 
tecting substantive rights, may be dismissed as frivolous. 


It would appear to us that where the defendant has paid the fine 
and then would take an appeal, if he does have any right, that is, if 
Nebraska does elect to follow the minority rule and permit an appeal, 
that the court would have authority to dismiss the appeal as frivolous. 
If Nebraska should follow the majority rule, it is our opinion no appeal 
would lie. 


We trust that this answers your inquiry. 


BRIDGES 
August 8, 1940 
Department of Roads and Irrigation. 


We have yours of July 30 requesting our opinion on the following 
question: 


No. 1. Per petition attached and marked Exhibit No. 1, please 
advise if this Department is required to build a larger bridge as 
requested by petition. 


ie 


We have made an examination of the statutes and do not find any 
provision whatever that highway construction work or bridge con- 
struction work can be started or controlled by petition. The petition 
must of necessity be considered only advisory. On the other hand, 
complete authority is by statute vested in the Department of Roads and 
Irrigation for the improvement and maintenance of state highways. 


Section 39-1401 of the 1939 Supplement provides in part as follows: 


“A system of state highways is hereby established which is to 
be improved and maintained by the Department of Roads and 
Irrigation as hereinafter provided * * *.” 


Section 39-1404 of the 1939 Supplement: 


“From and after the passage of this act it shall be the duty of 
the Department of Roads and Irrigation to maintain the whole 
of the State Highway System and any additional highways 
built in whole or in part with federal funds appropriated for 
highway purposes which are conducted under the exclusive di- 
rection of the State Department of Roads and Irrigation in- 
cluding bridges thereon * * *.” 


Section 81-5903, Compiled Statutes for 1929: 


“The Department of Public Works (now Department of Roads 
and Irrigation) shall supervise all of the state’s building or 
construction work which is not vested in any other department, 
and shall superintend the construction of highways, bridges and 
other public improvements for which any money is appropriated 
by the state.” 


The dimensions, capacity and style of bridges constructed by the 
Department of Roads and Irrigation is governed only by sound en- 
gineering practices in the discretion of that Department. 


Your further inquiry: 


No. 2. Per letter attached and marked Exhibit No. 2, please 
advise if this Department is required to increase the capacity 
of the bridge to enable the District’s drag line estimated to 
weigh 20 tons to cross the bridge. 


The answer above is equally applicable as an answer to No. 2. The 
capacity of bridges is for the sole determination of the Department of 
Roads and Irrigation in accordance with sound engineering practices, 
and the request to construct a bridge sufficient to enable the drainage 
district to operate its drag line across it must be deemed advisory orily. 


Summing up the problem which is presented, we are of the opinion 
that all questions of the necessity for a bridge, the kind, capacity and 
style of bridge, are all matters resting within the sound discretion of 
the Department of Roads and Irrigation, and any petition or application 
made to the Department must be considered as advisory only. 


October 17, 1939. 
Mr. W. H. Line, County Attorney, Loup City. 
Section 39-1206 provides: 


“In counties under township organization the expense of build- 
ing, maintaining and repairing bridges on public roads over 
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streams shall be borne exclusively by the county within which 
such bridges are located.” 


You say: 


“This section was construed in Goes vs Gage County, 67 Neb. 
616 and again in Crandall vs Hickhoff et al, 98 Nebr. 739; 154 
NW 246, in which latter case a ‘stream’ is defined as “a stream 
of running water flowing between well-defined banks across a 
public road, and of sufficient width and depth to require the con- 
struction of a bridge on such road, is a ‘stream’ within the 
meaning of Sec. 3060 Rev. St. 1913’. 


“Under a literal interpretation of this definition of a stream it 
would appear that a county under township organization is not 
liable for the building and maintaining of any bridges or town- 
ship roads unless over running streams. 


“Aside from the Loup River and one or two creeks in the 
country there are no running streams, but there are numerous 
dry creeks and draws requiring bridges of considerable size. 


“In view of the above, I would appreciate your opinion as to 
whether I would be justified in advising the Board of Super- 
visors that this county, under township organization, is only 
required to build and maintain bridges over running streams.” 


We have carefully examined the authorities to which you referred, 
but do not find in them any expression which would indicate that the 
presence of running water or water in continuous flow or even water 
deriving from springs in the ground as contrasted with the drainage or 
run-off of rainfall would be the controlling factor. 


It is true that in State, ex rel. Crandall v. Eickoff, 98 Neb. 739, the 
watercourse in question had its source in flowing springs and contained 
a continuous flow of water. However, it was fed ont only by flowing 
springs, but by the drainage of land. However, in the Eickhoff case, the 
Court said: 


“The statute in question was enacted by the legislature in 1887. 
Laws 1887, ch. 72. Prior to that time the law relating to the 
construction of bridges over streams in counties under township 
organization required such bridges to be constructed by the 
township in which the bridge was located, while in counties not 
under township organization the county was required to con- 
struct them. There being no just reason for any such dis- 
tinction, the act in question was passed. The evident intention 
of the legislature was to require counties to provide the means 
of crossing all streams which would require the construction of 
a bridge. The justice of such a law cannot be questioned. A 
bridge, being in its very nature a substantial and permanent 
structure, which would necessarily cost a considerable sum of 
money, should be built by the county. We see no good reason 
why a township should be required to build an expensive bridge 
on a public road which is in general use, not by the township 
alone, but by the county generally. The evidence fully shows 
that the watercourse in controversy is a stream, within the 
meaning of the law and the intention of the lawmakers. The 
cost, therefor, of spanning it with a suitable bridge should be 
borne by the county.” 


The Hickhoff case does not determine the question as to whether 
or not a continuous flow of water is necessary to constitute a stream. 
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The cases collected in Words and Phrases are divided on that question. 
Continuous flow was held unnecessary in Miller v. Black Rock Springs 
Imp. Co., 99 Va. 747, and in Armfield v. The State, 27 Ind. App. 488. 
The existence of a regular channel was determined to be the con- 
trolling factor in those cases. On the other hand, in San Pedro, L. A. 
& S. L. R. Co. v. Simons Brick Co., 45 Cal. App. 57, and in Homer 
Brooke Glass Co. v. Hartford-Fairmont Co. (C. C. A. Conn.), 262 F. 427, 
regular flow was considered one of the attributes of the term “stream”’. 


We think some regard should be given to natural conditions in 
Nebraska in arriving at the true meaning of the term as used. There 
are many creeks and even rivers in Nebraska which go dry in the 
summertime. They are fed by springs, as well as the run-off of rainfall, 
but in time of drought both sources fail. The Platte itself is dry as a 
bone at the present time at Grand Island and still there is a bridge of 
considerable extent across, shall we say, that stream. It cannot be that 
water trickling from a spring in the ground has any more importance 
than water which falls from the heaven and drains into the water- 
course. It is the effect which is produced by the flowing of water 
along the watercourse which is important, not its source. Under the 
interpretation which is suggested in your letter, a trickling rivulet which 
you could jump across and which might not be more than one inch deep 
would be required to be bridged at the county’s expense. Whereas, a 
cavernous gulch, carrying the run-off of water from many sections of 
land and requiring an expensive bridge far beyond the capacity of the 
township to pay for, could not be paid for by the county. We think the 
latter class of watercourses would come as much with the purview and 
reasoning of the Eickhoff case as would the former. 


So far as we are informed, the administrative officers charged with 
the duty of acting under the provisions of this statute have construed 
it to apply not only to watercourses containing a continuous flow of 
water, but also to those watercourses which in their nature require the 
construction of a bridge as distinguished from a culvert or drainage 
outlet maintained in connection with the highway. We believe this in- 
terpretation to be correct and that it would be proper for you to so 
advise your County Board. 


May 16, 1942 
Mr. S. S. Diedrichs, County Attorney, North Platte. 


In your communication of May 12 you state that in Lincoln County 
there is a bridge over the Platte River to which a rather lengthy ap- 
proach leads from the north. This approach, as I understand it, is 
built of earth or gravel. The recent high waters in that area made it 
necessary to cut through this approach to prevent the water from back- 
ing up and flooding the town of Hershey and the surrounding neighbor- 
hood. There are now two gaps in the north approach or fill, traffic is 
suspended and the mail route has been disrupted. You state that it is 
now desired that an additional span of bridge, approximately one hun- 
dred feet in length, be added to the original bridge to take the place of 
a part of this fill or approach, such additional span to cost approximately 
$16,500.00. The county now has $12,000.00 in the county general bridge 
fund, which has been appropriated under the County Budget Act, all 
of which will be necessary for construction and repair work contem- 
plated at the time the budget was prepared and adopted. The county 
has a levy of 4.6 mills, and an additional levy of .4 mill would produce 
enough money to build the desired steel bridge span. 
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It is considered by some, as I understand it, that a repair of the 
approach or fill would be of no permanent v~'ue, as it would perhaps 
go out again with the next high water and that the construction of a 
new steel span would be the part of wisdom and economy. 


As I understand it, the questions to which an answer is desired are, 
first, whether such a steel span may be constructed under the authority 
of Section 39-818, Comp. St. 1929, providing for the repair of bridges, 
approaches and culverts in cases of emergency, and, second, whether 
this situation presents an emergency within the meaning of the County 
Budget Act in the sense that an emergency appropriation might be 
made under Section 26-2111, Comp. St. Supp. 1941, for the erection of 
such a steel span as is contemplated. 


Comp. St. 1929, Section 39-818, provides as follows: 


“If any bridge, bridges, approach, approaches, culvert or cul- 
verts, may need immediate repairs on account of the same 
having broken down, or on account of high water, or fire, or 
other cause, an emergency shall exist; and the county board 
shall have the power to declare that the public good requires 
immediate action to prevent inconvenience and damage, and 
may proceed to enter into a contract under the provisions 
hereof for such bridge, bridges, approach or approaches, culvert 
or culverts, or may buy material and hire labor and repair any 
such bridges, approaches or culverts.” 


It will be noted, in the first place, that this section contemplates a 
need of immediate “repairs.” It seems very clear that the construction 
of a new span would in no sense be a repair. The statute refers both 
to bridge and approaches. The construction of a bridge could not 
constitute the repair of an approach. The Supreme Court has held that 
the word “repair”, as applied to bridges in these statutes, means to 
restore to a sound or good state after decay, injury, dilapidation, or 
partial destruction, and is used in its ordinary sense. Brown County v. 
Keya Paha County, 88 Neb. 117, 129 N. W. 250; Colfax County v. Butler 
County, 83 Neb. 803, 120 N. W. 444. And the court has squarely held 
that a county cannot replace a decayed and partially destroyed wooden 
bridge with a steel structure on the theory that it is a repair as dis- 
tinguished from new construction. Platte County v. Butler County, 91 
Neb. 132, 135 N. W. 439. 


Therefore, in our opinion a bridge of the type described could only 
be construed in the regular manner after advertising for the full period 
required by the law, and only if proper provision therefor had been made 
in the annual budget. 


While this situation no doubt presents an emergency which would 
justify an additional appropriation in accordance with Section 26-2111, 
Comp. St. Supp. 1941, for the purpose of repairing the approach, that is 
restoring it, we are not of the opinion that the county commissioners 
could lawfully make any additional appropriation or increase the existing 
appropriation to provide funds for the erection of such a bridge, even if 
it were planned to follow the normal procedure of advertising, etc. 


Comp. St. Supp. 1941, Section 26-2111, permits such additional or 
increased appropriation only to meet emergencies in case of unantici- 
pated requirements as are essential to the preservation and maintenance 
of the administration of justice,the public safety, the public welfare 
and the public health. 


An emergency has been defined by the court as “an event or oc- 
casional combination of circumstances which calls for immediate action 
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or remedy; a pressing necessity; an exigency; a sudden or unexpected 
happening; an unforeseen occurrence or condition.” While the need of 
repairs to the approach undoubtedly is urgent, it can hardly be said 
that an emergency requires the construction of a new span. In addi- 
tion to this the statute permits an additional or increased appropriation 
only where something is essential to the administration of justice, the 
public safety, the public welfare or the public health. While the building 
of this additional span may be extremely advisable, it is undoubtedly 
not essential in any of the senses mentioned by the statute. 


We are, therefore, forced to give it as our opinion that this bridge 
cannot be built this year under the plan outlined, and that any attempt 
to do so would place the commissioners in grave danger of incurring 
personal liability. 


May 20, 1942. 
Mr. Raymond B. Morrissey, County Attorney, Tecumseh. 


We have your inquiry as to the liability of the County Commission- 
ers a bridge which is not on a section line and is merely used by a 
property owner as a means of ingress and egress from and to the high- 
way. You further state that the county has kept this bridge in repair 
since 1924. 


It is our opinion that inasmuch as this is a private road that in 
maintaining this bridge and repairing the same, that the County Com- 
missioners would be acting beyond their power and authority. It is our 
opinion that this situation is not altered by the fact that the county 
has maintained this bridge for a period of approximately seventeen years. 


Trusting that this answers your inquiry. 


July 1, 1942. 
Mr. Ivan A. Blevens, Acting County Attorney, Seward. 


We have your request for an opinion as to the liability of the De- 
partment of Roads and Irrigation to maintain a bridge across the Blue 
River on the south edge of Seward on what you designate as Highway 
105. 


If this highway has actually been constructed by the state, it then 
under the statute would be the duty of the Department of Roads and 
Irrigation to maintain said bridge. Your attention, however, is called 
to this proviso contained in Section 39-1401, C. S. Supp .1941, which 
reads as follows: 


“Provided, however, that routes numbered 90 to 290 inclusive, 
shall not be maintained by the state until such time as same 
have been constructed by the Department.” 


Highway 105 is within those numbers and I am informed by the Depart- 
ment of Roads and Irrigation that they have never constructed this 
Highway 105. They state that they built about four miles of road com- 
mencing at the south end of the approach to the bridge as a sort of 
feeder road, but that they have never constructed Highway 105 as pro- 
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vided for in the statute, which in connection with the Highway in 
question reads as follows: 


“Highway 105. Commencing at Seward, running south and 
west to connect with State Highway west of Milford.” 


If the Department’s contention is correct, then of course it would 
not only not be their duty to maintain such bridge, but they would be 
acting in excess of their authority to do so. 


Trusting this answers your inquiry. 


September 25, 1942. 
Mr. Wardner G. Scott, State Engineer. 


We have your request for an opinion regarding the ownership of 
old steel bridges on roads which were originally constructed by the 
counties and later replaced with new bridges by the Department of 
Roads and Irrigation after the roads on which these bridges are lo- 
cated have become parts of the State Highway system. 


It is our opinion that such a bridge is the property of the public 
and when the same is by act of the legislature made a part of the state 
system, it is by that act of the people placed in the hands of the state 
for its maintenance. By Section 39-1404, Compiled Statutes Supplement 
1941, the duty of maintaining the whole of the State Highway System 
is placed upon the Department of Roads and Irrigation and as a part 
of the operation of that Department would properly become the re- 
placement of one bridge with another. 


While the question has not, as near as we can determine, been 
squarely before the Supreme Court of Nebraska, our court in the early 
case of Dutton v. State, et al., 42 Neb. 804, uses this language: 


“That such bridge is the property of the public.” 


In that case the question was between the county of Cass and a 
precinct of said county, but the Supreme Court of Nebraska held that 
the bridge was the property of the public. In its opinion the court uses 
this language: 


‘« * * This bridge is not the property of ‘Louisville precinct.’ 
The bridge is the property of the public. ‘Louisville precinct’ 
simply donated its bonds to aid in the construction of this 
bridge.” 


In the case of County of Stark v. County of Henry, 158 N. E. 116 
(ill.), 54 A.L.R. 777, the Supreme Court of Illinois said: 


“Public highways and bridges do not belong to the counties 
and towns which construct them, but are held in trust for the 
general public.” 


“A county is a public corporation which exists only for public 
purposes connected with the administration of the state govern- 
ment, and it and its revenues are alike, where no express consti- 
tutional restriction is found to the contrary, subject to legis- 
lative control. (Citing cases). The revenues of a county are not 
the property of the county in the sense in which the revenue of 
a private person or corporation is regarded. The whole state 


—1i0—- 


has an interest in the revenue of a county, and for the public 
good the legislature must have the power to direct its applica- 
tion. * * * (Citing cases) * * * Counties are but political sub- 
divisions of the state, and are subject to the full control of the 
state, acting by general law through the legislature, and the 
property held by counties is not private but public property. 
Public highways, and bridges on them, do not belong to the 
counties and towns which construct them, but are held by them 
in trust for the entire public.” 


In 11 C.J.S. 1076, the general rule is given as follows: 


“Bridges as a part of public highways are built pursuant to 
legislative authority, and in the absence of statutory provision to 
the contrary the ownership thereof is in the state at large 
rather than in some local subdivision. In any event, it- would 
seem that a political subdivision of the state in which a public 
bridge is located could not be strictly the owner of the bridge 
but would hold possession and control merely as trustee of the 
public. In other words highway bridges belong to the public 
and not to political subdivisions, irrespective of the source from 
which the funds therefor were derived.” 


From the foregoing, it seems to us that title to these bridges being 
vested in the state, and the department, being by act of the legislature, 
charged with the maintenance of such highways as are taken into the 
State Highway System, that upon such taking over such bridges then 
become subject to the disposition of your department. 


Trusting that this answers your inquiry. 


January 21, 1941. 
Mr. Keith Hopewell, County Attorney, Tekamah. 


In your communication of recent date, you say: 


“In 1925, the County of Burt built a new bridge in the Village 
of Decatur, Burt County, Nebraska, to replace a bridge which 
had been destroyed by high water. The structure is located 
on a platted street within the limits of said village, and has 
a span in excess of sixty feet. About 1927, I believe the 
bridge and street adjacent thereto was taken over by the 
State of Nebraska and was maintained as a part of the 
State highway system. I do not have the exact date but 
some two or three years ago or possibly earlier, the De- 
partment of Roads and Irrigation rerouted the State highways 
in Decatur and abandoned the above bridge and street adjacent 
to the bridge as a part of its system. Prior to 1927, the bridge 
was considered a part of the state and county highway system 
and maintained as such under the laws in existence at that 
time. 


“Under these facts, does the abandonment by the Department 
of Roads and Irrigation leave the county or the village re- 
sponsible for the bridge in question?” 
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Section 39-1402, Compiled Statutes of Nebraska for 1929, provides 
that such portions of a state highway as may be abandoned, because 
of a change in a location of the highway, shall also be abandoned as 
a public highway unless the County Board shall file a petition with the 
Department of Roads and Irrigation, indicating that the county desires 
to maintain such portion of the public highway, in which case it shall 
be maintained as other public roads. 


Assuming that no such position was filed by the County Board, 
and that the state has abandoned the highway crossing the bridge in 
question, it is our opinion that the bridge simply becomes a part of the 
streets of the Village of Decatur. 


Under Section 39-820, Compiled Statutes of Nebraska for 1929, the 
County Board may in its discretion repair bridges within the limits of 
a citv or village, if there is sufficient money on hand in the county 
road fund, but we do not believe the county could be compelled to do so. 


April 9, 1941 
Mr. Maynard Grosshans, County Attorney, York. 


We have yours of April 5 in which you request our opinion as to 
the construction to be placed upon the above statute in that it requires 
all contracts exceeding $500.00 to be let to the lowest bidder for the 
construction and repair of bridges and approaches thereto. You further 
state that this year, because of the uncertainty of prices, the bids were 
very high and as a result the board rejected all bids and now desire to 
go into open market and purchase material for such repair or construc- 
tion or to contract with individual material men as may appear to the 
best interests of the county. 


Prior to the amendment of 1931, Section 39-801 provided in sub- 
stance that contracts for the erection or reparation on bridges and 
approaches thereto, for the building of culverts and improvements on 
roads and for furnishing material in connection with the same, which 
exceeded in amount the sum of $500.00, should be let by the county 
board to the lowest and best bidder. The rest of the statute provided 
then, as it does now, for the record of purchases and use of the same 
all to be filed with the county clerk. In 1931, however, this section was 
amended, the amendment consisting of a proviso, which is as follows: 


“Provided, that the county board of eacli county has the power 
to repair, erect and construct bridges and approaches thereto; 
and all contracts for materials for repairing, erecting, and con- 
structing bridges and approaches thereto; and all contracts for 
exceeding five hundred ($500.00) dollars, shall be let and the 
board may accept the lowest responsible bid or reject any and 
all bids submitted for such materials. Upon rejection of any bid 
or bids by the Board such Board shall have power and authority 
to purchase materials to repair, erect or construct the bridges 
of the county, and approaches thereto.” 


In consideration of the history of this statute it becomes apparent 
that the legislative intent was to furnish the county board with an ad- 
ditional method of economically administering the affairs of the county 
as they appertain to the construction and repair of bridges and ap- 
proaches. The wisdom of that legislation is today apparent with the 
fluctuation upward of the prices of material because of the national 
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emergency. In the construction of statutes, if it is possible to do so, 
the common and ordinary and reasonable construction must be given to 
the language used by the Legislature. A reading of the 1931 amend- 
ment discloses without any question that the board has the power to 
reject any and all bids submitted and that when such bids are rejected 
the board then has the power to purchase materials to repair and con- 
struct the bridges and approaches thereto of the county. This language 
is unambiguous, very clear and definite, and the only construction 
that can be placed on it is that the Legislature meant what it said. 
The only circumstances collateral to this which might affect it would 
be where through fraud or collusion the board rejected all bids or © 
through fraud or collusion they sought to purchase from some inde- 
pendent material man and for that reason rejected the bids, in which 
event their act would be unlawful because of the collateral fact, but 
assuming, as everyone should, that the board is performing its duty and 
rejected the bids for a perfectly valid reason then we are of the opinion 
that having rejected the bids the board has the power to go into the 
open market to purchase the material for the repair of bridges and 
approaches thereto. 


July 28, 1941 


Mr. Raymond B. Morrissey, County Attorney, Tecumseh. 
We have your letter of July 17th in which you say: 


“Our county is levying taxes up to the statutory limit. Due 
to the recent flood, it will be necessary to try to raise addi- 
tional funds, and this county is contemplating securing a 
temporary loan as provided for in 26-2111 in the 1939 supple- 
ment to the 1929 Compiled Statutes. This section of the stat- 
utes provides that the levy shall not exceed the existing stat- 
utory or constitutional limitations applicable to levies for county 
purposes. 


“Our question is: Would it be possible for this county to in- 
crease our levy to the constitutional limitation for emergency 
purposes ?” 


This section provides expressly for an annual levy of not to exceed 
two mills to repay any temporary loan made under the authorization 
of this section. It also provides that this levy, together with the ex- 
isting annual levy shall not exceed the existing statutory or constitu- 
tional limitation applicable to levies for county purposes. 


If this statute is interpreted literally it would mean that you could 
levy two mills but not exceed the statutory limitation of three and 
one-half mills for a county of your size. 


The legislature probably meant to permit a levy up to the consti- 
tutional limit of five mills, regardless of the statutory limitation. How- 
ever, there is nothing from which to deduce such intention and, in fact, 
the opposite intention is expressed. 


Inasmuch as the supreme court has said that one cannot speculate 
as to legislative intention, but must follow the language expressing the 
intention, when the same is not ambiguous (Cross v. Theobald, 135 Neb. 
199), we do not feel free to interpret this statute beyond its literal 
terms, much as we would prefer to do so. 
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If the matter is of sufficient moment, perhaps a test of this ques- 
tion should be made in the courts. Should be glad to discuss this matter 
with you at any time you care to call at the office. 


August 15, 1941 
Mr. Fay H. Pollock, County Attorney, Stanton. . 
We have yours of recent date in which you say: 


“For many years there has been a wooden bridge across the 
Elkhorn river on the County line between Madison and Stanton 
Counties. The center span of this bridge has been washed away 
in a local flood. The two counties now propose to replace these 
center spans by a steel span 130 feet in length. They propose 
to leave wooden spans of a total lerfgth of about 130 feet, 
part of these spans being at either end of the proposed new span. 
“The two counties are not in accord as to whether they must 
construct a steel span of 15 ton capacity or of 10 ton capacity. 
If it is a new bridge, it may be the former, and if repair, the 
latter will suffice. 


“It has been suggested that there would be little need of 15 
ton steel construction for the center span with 10 ton capacity 
wooden spans for either end of the bridge . 

“Your interpretation of the above Sec. 39-824, together with 
your opinion on the subject will be greatly appreciated.” 


Your situation is covered by and requires a construction of Section 
39-824, Compiled Statutes of Nebraska for 1929. This section provides: 
in part as follows: 


“It is hereby made the duty of the county boards or other 
officials having charge of highways in the various counties, 
whenever any bridge or culvert is constructed, reconstructed or 
overhauled, to use in the floors of the same planking not less 
than three inches in thickness, when wood is employed, and to 
so construct new wooden bridges that they will sustain a 
concentrated moving load of not less than ten tons and all 
other new bridges so that they will sustain a concentrated mov- 
ing load of not less than fifteen tons. * * *” 


It will be observed that the statute provides that new wooden 
bridges must be constructed so that they will sustain a concentrated 
moving load of not less than ten tons and all other new bridges so that 
they will sustain fifteen tons. The proposed new bridge is to be of 
steel, and, therefore, would fall within the terms of the statute above 
quoted unless it could be considered repairs. We think that to con- 
sider the construction of a new steel span of an old wooden bridge 
to be repairs within the meaning of the statute is to put a strained 
and unnatural construction on the word “repair.” The language of 
the Supreme Court of this state in Platte Conuty v. Butler County, 91 
Neb. 132, 185 N. W. 439, and Colfax County vs Butler County, 83 
Neb. 803, 120 N. W. 444, is very illuminating . But see also Brown v. 
Keya Paha County, 88 Neb. 117, 129 N. W. 250, in which the court 
defines the word “repair” as follows: 
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“The word ‘repair’ as applied to bridges in the road laws 
means to restore to a sound or good state after decay, in- 
jury, delapidtation, or partial destruction.” 


We note that it is suggested there would be little need of a fifteen 
ton capacity steel structure when the wooden spans at either end had 
only the capacity of ten ton. Following this to its conclusion it is 
common knowledge that the steel structure would far outlast the 
wooden spans which will eventually have to be replaced, in which 
event there would be no question about it being a new bridge, and if 
the center span has only a ten ton capacity it would require further 
treatment to conform to the statute. 


Your problem is remindful of the old puzzler with reference to a 
wooden plank bridge which as each plank became worn out was re- 
placed wtih a new one and the problem was to determine at just what 
point of time the bridge ceased being an old bridge and became a 
new one. 


After a careful consideration of the entire matter, we have reached 
the conclusion that the construction of a steel span in a wooden bridge 
could not be considered to be a repair which would permit it to be 
constructed with a capacity of ten ton, but that such construction would 
be a new bridge and would, therefore .need be constructed so that it 
would sustain a concentrated moving load of not less than fifteen tons. 


August 28, 1941 
Mr. Andrew D. Mapes, County Attorney, Norfolk. 


We have yours of August 19 with reference to the interpretation 
placed on Section 39-824 of the 1929 Compiled Statutes. 


While it may be true that technical interpretations are sometimes 
used for technical terms contained in the statutes, yet in this instance 
it seems apparent that the legislature has used the terms “concentrated 
moving load” and “capacity” interchangeably and as both meaning the 
same thing. It would be putting a strained and unnatural construction 
on the statute to hold that the legislature meant one thing by the use 
of the term “concentrated moving load’”’ and another by the use of the 
term “capacity”, within the same section of the statute, when both 
terms related to the same subject matter. 


This act was passed in 1923 and appears as House Roll No .212, 
Session Laws 1923, page 165 and the title to the act provides as follows: 


“An act to amend Section 2738 Compiled Statutes of Nebraska 
for 1922 relating to the carrying capacity of bridges, and to 
repeal said original section.” 


It would clearly appear that the legislative intention was directed 
to the carrying capacity of bridges in its practical sense and with no in- 
tention of using the terms denoting that carrying capacity in a tech- 
nical sense. 


We, therefore, adhere to our former opinion that the new portion of 
the bridge must be constructed with a 15 ton capacity. 
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March 26, 1942 
Mr. Ivan A. Blevens, Acting County Attorney, Seward. 


We have your inquiry of recent date with reference to the con- 
struction of the statutes as they apply to the letting of the annual con- 
tract for the construction of bridges and approaches, and your specific 
questions which we will answer in turn as follows: 


"1. Does the provision relative to the rejection of bids stated 
in the last sentence in Section 39-801 apply to annual con- 
tracts mentioned in Section 39-802?” 


We have considered the statutes in question, and are of the opinion 
that the provision of Section 39-801 of the 1941 C. S. Supp. permitting 
the Board to reject any and all bids and to repair, erect or construct 
the bridges of the county as county business, do not apply to Section 
39-802, which is a separate and independent statute in itself. Section 
89-802 of the 1929 Compiled Statutes refers only to construction and 
erection of the superstructure, the substructure and approaches, and 
the material therefor, and it has been held not to apply to the repair 
of bridges. See Clark v. County of Lancaster, 69 Neb. 717. This section 
of the statute is also permissive and not mandatory. It merely provides 
a means by which the county may lump its bridge work for the year 
and contract with one contractor to do that work. When your County 
Board rejected the bids, which they would have a right to do, the 
annual contract proposition was at an end, and the only way the County 
could then proceed would be under Section 39-801 of the 1941 C. S. Supp. 


“2. After rejection of bids, is the right to build bridges upon its 
own account limited to erections costing not to exceed $500.00?” 


After the terms of Section 39-801 have been fulfilled, the County 
is not limited by the section to bridge work not to exceed $500. This 
section, it seems clear, authorizes the County Board to do any and all 
bridge work and repair without letting a contract if the amount 
thereof does not exceed $500. If the amount does exceed $500, then 
bids must be taken, and after they have been rejected, then the County 
may proceed to do the work at whatever cost it may entail. 


“3. Before constructing a bridge on its own account is it 
necessary that the County advertise for bids for the construc- 
tion of that bridge and then reject the same before proceeding 
to construct the bridge, or will the rejection of the annual 
contract satisfy the Statute?” 


The rejection of the bids for the annual contract has no effect on 
the procedure outlined in Section 39-801. By the terms of this section, 
it becomes apparent that where the County contemplates erection or 
construction or repair of bridges and approaches thereto, culverts and 
improvements on roads, the cost of which exceeds $500, that bids should 
be taken, and if the Board rejects all of the bids, then and ‘not until 
then, does the County have the power to perform this work itself. 
This should apply to each proposed work or improvement. In other 
words, the County Board by the rejection of all bids for one certain 
piece of improvement would not thereafter be permitted to perform the 
work on all repair or improvements costing over $500 for the rest of 
the year. It would require the rejection of bids on each separate item 
as the occasion arose. 


“4, Where the County, after meeting the legal requirements 
as to constructing the bridge on its own account, undertakes 
to construct one, is it necessary that before doing so they 
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advertise for bids for the purchase of materials therefor if the 
same exceed $500.00?” 


What has been said heretofore applies in answer to this last in- 
quiry. ‘Materials in connection with the same” is a part of this 
statute and we can only conclude that the Legislature intended the 
provision thereof to apply equally to the work done and the materials 
furnished. 


BUILDINGS 
October 17, 1939 
Board of Educational Lands and Funds, State House. 


Reference is made to a letter dated October 11, from the Village 
Board of Winnetoon, Nebraska, in which they request that the state 
take some action to prohibit the removal of certain houses from the 
village, since the state is the holder of certain bonds of the said village. 


The following are the latest expressions of our Court with reference 
to this question. Hustead v. Village of Phillips, et al, 131 Neb. 303, 
267 N. W. 919, in which the Court held: 


“A bondholder or other creditor of such a corporation has no 
vested right on that account to have the territorial boundaries 
thereof remain constant so long as the corporation continues 
to exist with a substantial part of its original territory un- 
impaired.” 


And in Hardin v. Pavlat, County Clerk, 180 Neb. 829, 266 N. W. 687, 
Justice Carter speaking for the Court stated as follows: 


“While the legislature may not impair the bondholder’s con- 
tract by subsequent legislation, it does not necessarily mean 
that the property of the village and the territorial boundaries 
thereof shall remain constant until the bonds are paid.” 


In view of the foregoing authorities, it is our opinion that there is 
no authority for the state to prohibit the removal of the buildings in 
the above mentioned case. 


November 25, 1940. 
Mr. Edwin O. Simon, County Attorney, Arapahoe. 
In your letter of November 4 you say: 


“The members of the City Council of Arapahoe have reported 
to me that the present owner of the old hotel building here, 
which has been vacant for the past few years, intends to wreck 
the building and dispose of the material within a short time. 
The taxes for 1939 and all prior years have been paid. The 
property has been assessed and taxes levied for the current . 
year. If the building is torn down and the material removed, 
the vacant lot remaining will be worth only a small portion of 
the taxes levied for the current year which will become due in 


—147— 


January 1941. It is clear that Section 77-1921 C. S. Nebr. 
1929, would apply were there any taxes delinquent against the 
property, but I have been unable to locate any authority, 
statutory or otherwise, under which proceedings might be in- 
stituted to enjoin the removal of the building or the wrecking 
thereof after the taxes have been assessed but before a lien 
therefor attaches.” 


The provisions of Section 77-1921 Compiled Statutes 1929, are as 
follows: 


“It shall be unlawful for any person to tear down or remove 
any building situated on any real estate while there are any 
delinquent taxes unpaid thereon. Any person so offending shall 
be guilty of a misdemeanor, and upon conviction thereof shall 
be fined in any sum not exceeding one hundred dollars and 
costs, and shall moreover be liable to the county in a civil 
action for the amount of all delinquent taxes on such real 
estate. The lien of such taxes shall follow and adhere to such 
building or the materials thereof wherever situate, or into 
whatever form the same may be converted. It shall be the 
duty of the county treasurer whenever advised of the tearing 
down or removal of any such building to issue a distress war- 
rant for the amount of the delinquent taxes on such real estate, 
and to follow such building or material, and levy on and sell 
the same as personal property to satisfy such taxes.” 


It will be observed that this statute applies only where taxes are 
due and unpaid. Our Court has held that under these circumstances 
the county may bring an action to enjoin the destruction of buildings 
as waste. Lancaster County v. Fitzgerald, 74 Neb. 433. However, there 
seems to be no statutory remedy provided, nor any right which would 
accrue to the county, which could be protected by injunctive relief until 
after the taxes become due. 


It is a general rule that where statutory provisions exist, designed 
for the purpose of providing a remedy for collection of taxes, that that 
remedy is exclusive. Chamberlain v. Woolsey, 66 Neb. 141. There being 
no statutory provision, whereby property is compelled to be left intact 
after the assessment and levy of taxes and before they come due, it 
would seem that there would be nothing there could be done about it. 


The remedy lies with the Legislature, who may, if they so elect, 
devise ways and means whereby taxes assessed and levied, but not due, 
may, under such circumstances, be enforced by personal action against 
the owner of the real estate, or through other means. 


October 10, 1941 
Mr. Raymond L. Crosson, State Fire Marshal. 


We have your request for an opinion with reference to destruction 
of buildings that are fire hazards, as provided by sections 81-5512 to 
81-5518. The inquiry particularly refers to what can be done when the 
buildings involved are incumbered with unpaid general and special 
taxes, and whether your office is able to proceed with demolition of 
the buildings after condemnation proceedings. 


Section 77-1921, Compiled Statutes of Nebraska 1929 provides as 
follows: 
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“It shall be unlawful for any person to tear down or remove 
any building situated on any real estate while there are 
any delinquent taxes unpaid thereon. Any person so offending 
shall be guilty of a misdemeanor, and upon conviction thereof 
shall be fined in any sum not exceeding one hundred dollars 
and costs, and shall moreover be liable to the county in a civil 
action for the amount of all delinquent taxes on such real 
estate. The lien of such taxes shall follow and adhere to such 
buildings or the materials thereof wherever situate, or into 
whatever form the same may be converted. It shall be the 
duty of the county treasurer whenever advised of the tearing 
down or removal of any such building to issue a distress war- 
rant for the amount of the delinquent taxes on such real 
estate, and to follow such building or material, and levy on and 
sell the same as personal property to satisfy such taxes.” 


However, the sections to which you refer and which are cited 
above are acts relating to the public health and safety, and it is our 
opinion that section 77-1921 does not bar the proceedings by the state 
fire marshal under these sections. To all of these provisions, unless a 
specific contrary legislative intent is expressed ,the rule of reason 
should be applied. In other words, buildings may become fire hazards, 
and, as such, endanger the life and health of a community; and when 
they do, it seems to us that it is the clear legislative intent that the 
fire marshal shall proceed to act to protect this public health and 
safety. Otherwise, many fire hazards and buildings that are so dilapi- 
dated as to be dangerous to the public, could not be touched so long 
as the owner did not pay taxes. It is true that proceedings are set up 
specifically by the Nebraska statute for the collection of delinquent 
taxes, and these duties devolve upon the county treasurer, but there 
might be periods of time after taxes are levied, and before they 
become delinquent enough for the treasurer to proceed as against de- 
linquent property, where a building might become a fire hazard or 
otherwise endanger the public. And we think that sections 81-5512 to 
81-5518 show that it was the legislature’s intent to protect the public 
health and safety. 


As to procedure, it would seem to us advisable in the cases you 
cite to notify as one of the persons interested the county treasurer of 
the county, as under section 77-1921 he is charged with following any 
personal property upon which he could levy a distress warrant. This, 
as you can see, would apply to the salvage, if any. 


November 3, 1941 
Department of Agriculture and Inspection. 
In your communication of October 16 you say: 


“Will you please give us your opinion as to whether or not 
Chapter 41, the compiled statutes of Nebraska for 1929 applies 
to that class of buildings generally known as apartment 
houses, where a complete suite of rooms contained therein is 
leased on year leases or on month leases, each apartment being 
equipped to furnish modern accommodations (sic) for perma- 
nent living quarters for families.” 


Compiled Statutes 1929, Section 41-103, defines an apartment 
house. This section is as follows: 
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“Every building or other structure, kept, used, maintained, ad- 
vertised or held out to the public to be a place where ac- 
commodations for living rooms, either furnished or unfurnished, 
single or in suites for light housekeeping ,or both, but where 
no dining room or cafe is maintained in the same building, 
or under the same management, and where one or more families, 
or tenants aggregating twenty persons or more, occupy said 
buildings, together with any buildings in connection therewith, 
shall for the purpose of this article be deemed to be an ‘apart- 
ment house’. Upon proper application, the Department of 
Agriculture shall issue to the person conducting such business 
a certificate of registration for an apartment house.” 


Compiled Statutes 1929, Sections 41-101 and 41-102, define hotels, 
rooming houses and boarding houses. The principal distinction between 
rooming house and hotels, on the one hand, and apartment houses on 
the other hand, seems to be that in the case of hotels it is contemplated 
that the guests shall be more or less transient, and in a rooming house, 
the guests, while they may be either transient or permanent, are fur- 
nished nothing more than sleeping accommodations. 


We do not believe that the fact that a complete suite of rooms in a 
building is leased by the year, or from month to month, and that each 
apartment in the building is equipped to furnish accommodations for 
permanent living quarters, removes the building from the class de- 
fined as apartment. houses by the statute—in fact it is these various 
characteristics which bring it within the statutory definition of an 
apartment house. 


Therefore, assuming that the buildings to which you refer other- 
wise meet the statutory definition of an apartment house, it is our 
opinion that buildings described in the above quoted paragraph of your 
letter are apartment houses within the meaning of Chapter 41, Com- 
piled Statutes for 1929. 


June 19, 1942 
Game, Forestation and Parks Commission. 


In your recent letter of June 8, 1942, you ask whether or not the 
Game, Forestation and Parks Commission would have the authority to 
lease the dwelling house on the L. A. Metcalf land, recently acquired 
by the Commission with Federal aid funds, to the local school district 
for school purposes for the coming school year of nine months. 


Section 81-6506, C. S. Supp 1941, sets out the authority of the 
Commission in regard to the granting of rights and concessions on 
recreation grounds, and in this regard we wish to call your attention 
to opinions of this office written your department concerning the leasing 
of said grounds for private cottages and private corrals and stockyards. 


This inquiry differs somewhat from those covered by the two 
opinions just referred to in that the building will be used by public 
school and for public purposes. 


Under these circumstances, it might be held that as long as the 
buildings of this property were being leased for this public purpose that 
doing so would not be an exclusion of the use of the property by the 
general public and that the Commission might have the authority to 
grant the use of said building for this public purpose. 
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If, however, the Commission should conclude that it has such au- 
thority it should take the proper steps to protect the department and the 
State of Nebraska from any claims for injuries received or damage done 
through the use of these buildings for public school purposes. 


Trusting this answers your question satisfactorily. 


BUILDING AND LOAN ASSOCIATIONS 
July 21, 1939 
Department of Banking. 


Speaking with reference to building and loan associations, when it 
appears to your department that the assets of an association are im- 
paired to the extent that they do not equal its liabilities, or that it is 
conducting its business in an unsafe or unauthorized manner and thereby 
jeopardizing the interests of its members so that it becomes the duty 
of the department to take possession of the association, you say: 


“After taking possession of an association the Department is 
required by Section 8-320, Compiled Statutes of Nebraska, to 
convene a special meeting of the shareholders. 


“Having called a special meeting of the shareholders it would 
appear by the provisions of Sections 8-322 and 8-323 that the 
shareholders may either vote to reorganize their association or 
vote to go into voluntary liquidation.” 


“In your opinion does ‘reorganization’ under Section 8-322 
mean only a change of management of only a solvent associa- 
tion or does it have the broader meaning of ‘reorganization’, 
which would authorize the shareholders, even if the assets were 
impaired to such an extent that they did not equal the liabili- 
ties, to restore a condition of solvency by a write-down of the 
shareholders’ stock liability or by such other plan or method 
as the shareholders might agree upon? 


“Section 8-323, while captioned ‘Liquidation by Department’ 
evidently authorizes the shareholders at such special meeting 
to vote for a voluntary liquidation and otherwise close up and 
discontinue the business of the association. For the guidance 
of the management in charge of the liquidation, which we as- 
sume would be selected by the shareholders, it would appear 
reasonable that a more or less definite plan should be adopted 
in order to protect the interests of the shareholders and to 
guide the directors or other liquidating agents in their acts. 
Having selected a management to conduct the liquidation and 
having agreed upon a plan of such liquidation, should this De- 
partment exercise and further supervision of such association 
and should the association be required to make annual reports, 
publish the same and should this Department make annual ex- 
aminations as required of going associations? 


“Neither Section 8-322 nor Section 8-324 makes any mention 
of the required vote necessary for the shareholders to adopt a 
plan of reorganization or voluntary liquidation. In your opinion 
would the majority vote of the shareholders represented in a 
special meeting called by this Department be sufficient.” 
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I am of the opinion that the word “reorganization” as it occurs in 
Section 8-322 is broad enough to include more than a mere change in 
the personnel of the officers or managers of the association, but the 
reorganization must have the approval of your department before the 
books and papers and other assets are turned back to the association to 
be managed by it. 


After a plan of reorganization has been adopted and officers or 
agents have been chosen by the stockholders to carry out the reorgan- 
ization plan, if the plan and the parties chosen to carry it out meet with 
the approval of your department, you will be justified in my opinion in 
turning over the assets of the association to be managed by the parties 
chosen for that purpose. 


If the shareholders vote to go into voluntary liquidation or other- 
wise to close up and discontinue the business of the association the 
Departments should turn over to the shareholders property in its pos- 
session which belongs to them in conformity with the provisions of & 323, 
Compiled Statutes of Nebraska for 1929. 


If your Department finds after a meeting of the shareholders has 
been called and held that the association cannot be reorganized and 
that a voluntary liquidation by the shareholders cannot be consummated, 
you should report such facts, together with a statement of the condi- 
tion of the association to the Attorney General in conformity with the 
provisions of 8-324, Compiled Statutes of Nebraska for 1929. 


In the absence of any statutory requirement regarding the matter, 
I am of the opinion that the affirmative vote of shareholders represent- 
ing a majority of all the shares in the corporation will be sufficient. If 
the shareholders vote to reorganize and carry on business as a building 
and loan association and the plan of reorganization is approved by your 
department, I am of the opinion the Department should supervise their 
business and make annual examinations of it as it is required to do if 
other building and loan associations and that the association itself 
should make and publish annual reports as other associations doing a 
like business are required to do. 


July 29, 1939 
Department of Banking. 


Your letter of the 26th instant calls attention to Section 8-323 
Compiled Statutes of Nebraska, which is now captioned “Liquidation 
by Department”, and which, omitting the caption, reads as follows: 


“Tf, at the special meeting of the sareholders they shall vote 
to go into voluntary liquidation, or to otherwise close up or 
discontinue the business of such associaticn, the department 
shall return to the shareholders all monthly payments and other 
payment on subscriptions for stock received and receipted for 
by it, and which became due and payable after the date of 
taking possession; and all books, papers, and effects of every 
description in its hands, belonging to such association not so 
returnable, shall be turned over and delivered to the person 
or persons entitled thereto.” 


When passed in 1919, as a part of the Civil Administrative Code 
Act, it was captioned, “Department Direct Liquidation”. In other re- 
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spects it read then as it does now. I see nothing in the section as it 
reads that indicates to me the law intends your department to exercise 
supervision over a building and loan association which has gone into 
voluntary liquidation and has ceased to function as a building and loan 
association. 


November 13 ,1942 
Department of Banking. 
You have asked us to answer the following question: 


“Two parties own as tenants in common the real estate prop- 
erty on which they wish to obtain a loan from a Building and 
Loan Association. Is the Association authorized under the 
Statutes to make to these borrowers a loan in an amount which 
would represent the maximum amount of stock which could be 
issued to each borrower? In other words, if one borrower is 
authorized to hold stock in an amount of $30,000.00 can the 
other borrower also be issued $30,000.00 in stock and a loan of 
$60,000.00 be placed on the property owned by the two parties? 
It is assumed that the $60,000.00 does not exceed two-thirds the 
value of the property.” 


Assuming, in addition to the facts set forth in your question, that 
the property to be covered by the mortgage is improved real estate and 
that the assets of the Building and Loan Association making the loan 
are in excess of $1,000,000.00, it is our opinion that loan may be legally 
made to each party secured by a mortgage on such real estate ,providing 
it is otherwise unencumbered. 


BURIAL ASSOCIATIONS 
February 27, 1942 
Mr. C. C. Frazier, Director of Insurance. 


In your recent letter you ask whether or not under the burial asso- 
-ciation laws a burial association may properly issue contracts which 
provide for the payment of benefits in the event of the happening of a 
contingency other than death if the contracts state that the payments 
are for the purpose of defraying funeral expenses. In other words, 
could such an association issue contracts payable in case of total disability 
or in case the premium had been paid for a definite period of years 
providing said contract also contained a provision that the payment was 
for the purpose of defraying funeral expenses. 


In Section 44-101, Compiled Statutes of Nebraska for 1929, we find 
the following definition differentiating between insurer, insured and 
beneficiary: 


“nsurance’ is a contract whereby one party called the 
‘insurer,’ for a consideration undertakes to pay money or its 
equivalent, or to do an act valuable to another party called 
the ‘insured’ or to his ‘beneficiary’ upon the happening of 
the hazard or peril insured against ,whereby the party insured 
or his beneficiary suffers loss or injury.” 


58 


Section 24-1808, C. S. Supp. 1941, reads as follows: 


“All burial associations shall issue certificates of membership to 
each member thereof. Such certificates shall state the name of 
the beneficiary and the amount to be paid to such beneficiary. 
No burial association, operating under or by virtue of this act 
(C. S. Supp. 1941, 24-1801 to 24-1813), shall pay any burial 
benefits or award in any manner except in money and any 
provision in any contract to the contrary is void; nor shall any 
member of any burial association or representative or bene- 
ficiary of such member be obligated to purchase supplies or 
burial service from any specified or designated person, firm, 
corporation, moritician, funeral director, undertaker, under- 
taking concern, tradesman or embalmer so as to deprive the 
representative, beneficiary or family of any such member from 
purchasing or procuring such supplies or services in the open 
market.” ~ 


It will be noted in this section of the statute in the first part 
thereof that the certificate shall state the name of the beneficiary and 
the amount to be paid to said beneficiary. There is nothing said in the 
section concerning the certificate naming the insured. In the latter 
part of said section there is provision to the effect that no beneficiary 
be obliged to purchase supplies or services from any specified person 
so as to deprive the representative, beneficiary or family of any such 
member from purchasing or procuring such supplies or services in the 
open market. Here again this section does not include the insured 
and we believe it can be rightfully assumed that because of the failure 
to use the word insured in this section that the law intended only con- 
tracts payable at the death of an insured to his beneficiaries or 
personal representatives and did not intend any contract might be 
payable on a contingency other than death. 


Also, we find in Section 24-1811, C. S. Supp. 1941, that the pro- 
visions of the burial association laws are not to apply to life, health or 
accident companies, which leads us to believe the Legislature intended 
to create something other than additional life, health and accident 
companies when it created these burial associations. 


It is our belief that it was the intention of the Legislature by 
passing the burial association act to create an institution other than 
and different from the life, health and accident insurance companies 
provided for already in the statutes. It is further our belief that if 
these associations were allowed to write contracts payable on contin- 
gencies other than death that by so doing the very purposes of the act 
might be defeated and the funds paid on burial certificates prior to 
death might be dissipated and used for other purposes. We do not 
believe this was intended by the act. 


Section 24-102, Compiled Statutes of Nebraska for 1929, provides 
that no company or association incorporated under the provisions of 
the corporation law shall employ its stock, means, assets or other 
property, directly or indirectly, for any other purpose whatever than to 
accomplish the legitimate objects of its creation. It is our belief that 
this section of the corporation law should be strictly construed and it is 
further our opinion that to write contracts payable on contingencies 
other than death is not within legitimate objects for which said burial 
associations were created. 
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CANDIDATES 
June 20, 1942 


Mr. James T .English, County Attorney, Omaha. 


We are in receipt of your letter requesting that we give our opinion 
in answer to an inquiry which you have received from Mr. Joseph A. 
Vojir, Election Commissioner of Douglas County. You enclose a copy of 
Mr .Vojir’s letter, which states as follows: 


“Raymond Coffey changed his political affiliation from the Re- 
publican Party to the Democratic Party at this office on 
November 29, 1941. Such change was effected by his written 
unsworn statement usually filed in such cases. 

“On January 24, 1942, Mr. Coffey filed his application in this 
office for nomination as a candidate for the office of County 
ee of Douglas County, Nebraska, on the Democratic 

ot. 


“Recently our attention has been called to Sec. 32-1124, C. S. 
Supp. 1941, particularly to the following provision: 


“‘Any elector of one political party within the meaning of 
this article who desires to affiliate with a different political 
party for the purpose of becoming a candidate of said dif- 
ferent political party shall, at least ninety days prior to filing 
his application for nomination or acceptance of a nomination 
by petition, publicy declare his intention to change his party 
affiliation by filing a written statement thereof duly signed and 
sworn to under oath, with the officer with whom his application 
for nomination must be filed for the office he intends to seek.’ 


“The contention is now made that since Mr. Coffey formerly 
affiliated with the Republican Party, it was incumbent upon 
him to file the written sworn statement required by the above 
quoted statute, prior to filing his application. Mr. Coffey con- 
tends that when he changed his party affiliation last Novem- 
ber he had no intention of being a candidate of the Democratic 
Party for any office. 


“Will you kindly give this matter your consideration and favor 
this office with your opinion as to whether or not Mr. Coffey’s 
name can be included on the ballot for the Primary Election 
to be held August 11, 1942?” 


Section 32-1129 Compiled Statutes 1929, provides in part as follows: 


“All certificates of nomination or nomination statements, 
which are in apparent conformity with the provisions of this 
article, shall be deemed to be valid, unless objections thereto 
shall be duly made in writing within ten days after the filing 
of same. * * *.” 


We are of the opinion that if the nomination statement presented 
is in proper form and filed in the manner and within the time pre- 
scribed by law, it is mandatory that the election commissioner accept 
the filing, since it is neither his duty nor his province to consider any 
extrinsic facts with regard to such filing. 


The rule is stated in 29 C.J.S. 214, par. 147, as follows: 


“Usually the officers or boards with whom declarations of can- 
didacy, nomination certificates, petitions, or other nomination 
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papers are required to be filed are authorized, as part of 
their ministerial duties, to pass on the form and sufficiency 
of the nomination papers as manifest from the papers them- 
selves, but they have no authority to exercise judicial func- 
tions and decide controversies in regard to the regularity of 
the nomination nor determine other objections which go beyond 
the prima facie validity of the nomination papers, * * *.” 


In State of Washington v. Reeves, Secretary of State, 
Wash. , 106 P. (2d) 729, 180 A.L.R. 1465, par. 1 of the syllabus, 
provides as follows: 


“The secretary of state is not justified in refusing to file a 
certificate of nomination of certain persons as candidatese for 
- public office on the ground that they are nominees of a party 
whose avowed principle, not disclosed by the certificate of nom- 
ination, is, as a matter of common knowledge, the overthrow 
of the government by violence, so that to accept the certifi- 
cate of nomination would be contrary to public policy and a 
vain and useless thing because such candidates could not, except 
by fraud, take the oath of office if elected, where the applicable 
statute contemplates a refusal to file only if the certificate 
of nomination is defective or the law specifying the manner 
in which nominations may be made has not been complied 
with.” 


An excellent annotation is also found in 1380 A.L.R. 1471, where 
numerous cases of different jurisdictions are cited, which follow the 
above stated rule. 


The law provides a method whereby any elector, or the com- 
mittee of the political party, may object to the placing of the name 
of any candidate upon the ballot, and unless such action is taken, if 
the nomination statement is in proper form and filed in the proper 
manner, we are of the opinion that it is the duty of the election com- 
missioner, in the instant case, to place the name upon the primary 
ballot. 


June 24, 1942 
Honorable Frank Marsh, Secretary of State. 


You ask our opinion with reference to an interpretation of Sec- 
tion 32-1124, Comp. St. Supp. 1941, insofar as the same fixes the final 
date for filing of candidates for the coming primary election. 


Section 20-2222, Compiled Statutes of Nebraska for 1929, relating 
to civil procedure in the district courts, provides as follows: 


“The time within which an act is to be done as herein provided, 
shall be computed by excluding the first day and including the 
last; if the last day be Sunday, it shall be excluded.” 


McGinn v. State, 46 Neb. 427, 65 N. W. 46, 30 L. R. A. 450, held 
that the above statute was intended to establish a uniform rule, applic- 
able alike to the construction of statutes and to matters of practice. 


Our Supreme Court has also held that said provision is expressly 
applicable to an election law which fixes the date of filing. In State 
v. Dewey, 73 Neb.396,102N. W. 1015, the court held: 
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“In the absence of a special provision in the election laws the 
general statute applies, and the eight days’ time should be 
computed by excluding the day of filing the certificate of nom- 
ination and including the day of election.” 


Although the question was not directly in issue, it was stated in 
State v. Marsh, 120 Neb. 287, 232 N. W. 99, as follows: 


“It is conceded July 3 was the last day for political filings 
for the general primary of August 12, 1930, and that a filing 
later than that would be less than 40 days prior to the 
primary.” 


Applying said statute to the present election, it follows that the 
final date for filings under Section 32-1124, Comp. St. Supp. 1941, is 
July 2, 1942, and that the final date for filings which are governed 
by Section 32-1107, Comp. St. Supp. 1941, was June 22, 1942. 


June 27, 1942. 
Mr. Emil J. Eret, County Attorney, Crete. 


You request our opinion as to whether or not a candidate for 
public office whose name is August, but who is generally known in the 
community as ”’Gus”, may have his name printed upon the ballot in the 
following manner: August (Gus).............2...--2.------+ 


No doubt a candidate is entitled to have the name printed upon the 
ballot by which he is generally known in the community, even though 
such name may not be his given or Christian name. It was held in 
Huff v. State Election Board, 168 Okla. 277, 32 Pac. (2d) 920, 93 A. L. R. 
906, that a married woman had the lawful right to have her name 
printed on the official ballot as ‘Mrs. I. L. Huff” where she had transact- 
ed her private and official business and held herself out under said 
name, ever since the date of her marriage to I. L. Huff. , 


Also In re Ross Contested Election, 21 Pa. Dist. & Co., 57, held 
that an individual was entitled to have his name printed on the ballot 
as Frank D. Ross, although he was born under the name of Frank 
DeLuca, where he had adopted the name of Frank D. Ross when he was 
five years old, and there was no evidence that the electors were deceived 
as to the identity of the person for whom they were voting. 


If the candidate in the instant case so desires, he is entitled to have 
his name printed upon the ballot as “Gus................-....--..-- ”, but we do not 
believe that he is entitled to have the word “Gus” placed after his name 
as an identification. Section 32-1175, Compiled Statutes Supplement for 
1941 provides as follows: 


“When two or more of the surnames of candidates for the 
same office are the same in spelling or sound, the Secretary of 
State, county clerk, city clerk, election commissioner or any 
other public officer upon whom is enjoined the duty of prepar- 
ing and publishing official primary ballots may on request of 
either of such candidates print on the ballot immediately after 
his or her name in not to exceed five words the post office 
address and occupation of such candidate.” 


We are of the opinion that the above statute limits the cases 
where any identification may be added to the name of the candidate 
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to those cases where two or more of the surnames of the candidates 
are the same in spelling or sound. Under a similar statute it was 
held in State v. Murphy, 122 Ohio State 620, 174 N. E. 252, that it was 
unlawful to place any characterization either before or after the name 
of the candidate on the ballot, where there is no such identity as to 
justify some description. In said case a candidate for coroner had asked 
to have the initials “M.D.” placed after his name. 


Any change of name must be made in good faith for the purpose 
of enlightening the voters and not for the purpose of confusing them. 
It was held by our court in the case of State v. Marsh, 120 Neb. 297, 
232 N. W. 104, that one whose real name was Arthur Fred Johnson 
was not entitled to have his name placed upon the ballot as “Fred 
Johnson” where there already was a good-faith candidate by that 
name on the ballot, since to permit the name to appear would be a patent 
fraud upon the electors, who are entitled to have their identification 
of candidates unobscured by trickery and fraud. 


July 8, 1942 


Honorable Frank Marsh, Secretary of State. 


You ask our opinion as to whether more than one of the candidates 
whose surnames are the same in spelling or sound may have printed 
after his name his post office address and occupation, under the pro- 
Fk of Section 32-1175, Comp. St. Supp. 1941, which provides as 
follows: 


“When two or more of the surnames of candidates for the same 
office are the same in spelling or sound, the Secretary of State, 
county clerk, city clerk, election commissioner or any other 
public officer upon whom is enjoined the duty of preparing and 
publishing official primary ballots may on request of either of 
such candidates print on the ballot immediately after his or her 
name in not to exceed five words the post office address and 
occupation of such candidate.” 


The term “either”, as most commonly used, means one or the other. 
However, the term has a broader meaning and as defined in Funk and 
Wagnalls Dictionary may mean “each of two; both; one and the other 
separately.” 


Numerous cases are available where the term “either” has been 
held to mean “both” or ‘any’. 


In Dallas Ry. & Terminal Co. v. Allen (Tex.) 43 S. W. (2d) 165, 
it is stated: 


“t * * The word ‘either’ is used in different connections; in 
some it means one of two, the one or the other, but in others, 
and as used in the case involved, the word meant both, that is, 
the one and the other.” 


In Chidester v. Springfield & I. S. E. Ry. Co., 59 Ill. 87, it was held: 


“‘Bither’ is used in the sense of one ‘and’ the other of two 
things, as well as in that one ‘or’ the other.” 


Jackson v. Stewart, 20 Ga. 120: 
“The term ‘either’ may include each or both.” 
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Thomas Harrington’s Sons Co. v. United States Express Co., 93 
A. 697, 87 N. J. Law, 153, held: 


“Provision in Practice Act, S 155, reserving right to trial by 
jury to ‘either’ party means that both parties may make such 
reservation.” 


We are of the opinion that the term “either”, as used in Section 
32-1175, Comp. St. Supp. 1941, means “both” or “any”, and that where 
the surnames of two or more candidates are the same in spelling or 
sound and a request is made by any or all of such candidates to have 
his occupation and address printed upon the ballot that you are required 
to comply with such request. The purpose of said statute is to en- 
lighten the voter as to the identity of the candidate and avoid the 
confusion caused by the similarity of names. If only one person 
is permitted to have such designation placed upon the ballot and there 
are three or four similar names, the confusion would exist with refer- 
ence to the balance of such names and the designation would be of pri- 
mary benefit to the candidate who had the same placed upon the 
ballot and would not enlighten the voters with reference to the balance 
of such names. 


Section 32-1101, Compiled Statutes of Nebraska for 1929, provides 
that the primary law shall be liberally construed. It was held in State 
ex rel. Smith v. Marsh, 120 Neb. 287, 232 N. W. 99, that such liberal 
construction should be in the interest of furthering the real will of the 
electors and not the will of a would-be candidate. 


You further ask our opinion as to the meaning of the words “same 
in spelling or sound.” It is difficult for us to give a definition which 
would cover this matter. However, for your guidance, in Commonwealth 
v. County Commissioners, 18 Pa .Dist. & Co. (1933) 169, the court held 
that the names McCreary, McCray and McCarty were “similar” within 
the meaning of a statute providing that where names were the same or 
similar the county commissioners must, upon the request of any of said 
candidates, places a statement of the occupation of such candidate upon 
the ballot. 


No other designation except the post office address and the occupa- 
tion of the candidate may be printed upon the ballot. In Schuchardt 
v. The People, 99 Ill. 501, it was held that a candidate holding a public 
office was entitled to have such public office given as his occupation. 
The court said: 


“But ‘occupation’ is a generic term, and includes every species 
of that genus,—and holding or discharging the duties of a pub- 
lic office is one species of occupation, just as carpentering, 
tailoring, farming, etc., are other species of occupation. Webster, 
in defining ‘occupation,’ mentions ‘office’ as synonymous with 
‘avocation,’ ‘engagement,’ ‘calling,’ ‘trade,’ etc., and as, hence, 
being embraced within the definition of ‘occupation.’ See Un- 
abridged dictionary, titles ‘occupation’ and ‘office;’ and to the 
same effect is Rojet’s ‘Thesaurus of English Words,’ 625.” 


July 6 ,1942 
Mr. Arthur A. Weber, County Attorney, Bassett. 
You say: 
“Filing fees were mailed to the County Treasurer by a resident 
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of this county, asking that he be filed as a candidate for County 
Commissioner. The applicant did not appear in person to sign 
the necessary papers in connection with the filing, prior to the 
closing period for filings. 


“Should the name of this person be placed on the ballots as a 
candidate for the office.” 


In State ex rel. Smith v. Marsh, 120 Neb. 287, 232 N. W. 103, it was 
held that the provisions of Section 32-1124 requiring the written ap- 
plication of a candidate for political office to be filed in the proper of- 
fice at least forty days prior to the primary is mandatory. Therefore, 
in the case you mention, the party is not entitled to have his name 
printed on the ballot. 


July 31, 1942 
Mr. Cyril P. Shaughnessy, County Attorney, St. Paul. 


You inquire whether the Board of Howard County Commissioners 
may allow a claim refunding a filing fee paid by a person to the County 
Treasurer after this person withdraws his name as candidate for an 
elective office. We can find no statutory provisions which authorizes 
the repayment of a filing fee where a candidate voluntarily withdraws, 
and, therefore, are of the opinion that a claim therefor is not valid 
and that the County Commissioners are without authority to allow the 
same. 


July 17, 1942 
Honorable Frank Marsh, Secretary of State. 


You state that your authority to close your office at 5:00 o’clock on 
July 2, 1942, and refuse to take applications for nomination from can- 
didates after that time has been questioned and ask our opinion with 
reference to the matter. 


Our court has a rule that the time fixed by statute for the filing 
of nomination statements is mandatory, but has never ruled on the 
question as to whether the final time for receiving applications is at 
the regular closing hour for the office or at midnight of the final date 
for filing. Other jurisdictions are not in accord in this matter, but we 
have examined the authorities and have come to the conclusion that the 
most logical rule is that the final time for receiving applications is at 
the regular closing hour of the receiving office. 


This rule is followed in Johnson v. Holm, 198 Minn. 192, 269 N. W. 
405, which is also the most recent case we have found relating to said 
matter. In this case the final day for filing came upon a Saturday and 
the office of the Secretary of State customarily closed at 12:00 o’elock 
noon on Saturday and the usual custom was followed on the Saturday 
in question. The court said: 


“The statute is a reasonable: one, and it is mandatory. Be- 
cause in a given case the last day of filing may fall on a Satur- 
day does not mean that the office hours for that day are to be 
changed. The closing hour of the office of the secretary of 
state is a usual one and is well known. The secretary of state 
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was not required to vary from the usual custom on October 3. 
The petitioner is not entitled to relief because the office of the 
secretary of state failed to stay open past the usual hour of 
closing. * * >” 


e s * 2 * 


“So that there may be no doubt hereafter, we are constrained 
to state that it is the opinion of this court that petitions for 
nomination must be filed in the office of the secretary of state 
within the usual office hours. * * *” 


We are therefore, of the opinion that when you closed your office 
at 5:00 o’clock on July 2, 1942, any nomination statement presented 
subsequent to that hour was not entitled to be filed. We are informed 
that in some counties nominations were accepted up until midnight of 
the final filing day, and, while we do not consider such filing proper, no 
doubt the same are valid if no objections thereto are filed within the ten 
days provided by statute. 


July 16, 1942. 
Mr. W. F. Manasil, County Attorney, Burwell. 


You say: 


“In our county we have a county clerk who in 1939 was elected 
to the office of county clerk on the Democratic ticket and 
about the middle of June filed his nomination certificate on 
the Republican party without complying with the ninety-day 
law as passed by the 1939 Legislature. Formal objections to 
his nomination certificate were not made, although verbal ob- 
jections were by voter, and my question at this time is 
whether or not, even though this man was elected could he 
assume office. 


“I have practically the same situation where a candidate 
filed for public office on one ticket and the record shows that 
the candidate voted a ticket of another political party at the 
last general election. More than ten days have elapsed since 
the candidate’s nomination certificate was filed and I wonder 
also if this candidate being voted on by the people could 
assume the office for which the candidate has filed.” r 


While Section 32-1124, Compiled Statutes Supplement, 1941, pro- 
vides that “any elector of one political party within the meaning of 
this article who desires to affiliate with a different political party for 
the purpose of becoming a candidate of said different political party 
shall, at least ninety days prior to filing his application for nomina- 
tion or acceptance of a nomination by petition, publicly declare his in- 
tention to change his party affiliation by filing a written statement 
thereof duly signed and sworn to under oath, with the officer with 
whom his application for nomination must be filed for the office he 
intends to seek”, this office has previously ruled that this is not a 
matter which the receiving officer may consider in determining whether 
or not the nomination statement should be accepted. If the nomina- 
tion statement is in proper form and filed in the manner and within 
the time prescribed by law, it is mandatory that the receiving officer 
accept the filing. We are enclosing, herewith, a copy of the opinion 
referred to. 
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In both of the cases you refer to then, it is the duty of the county 
clerk to accept the filing and Section 32-1129 Compiled Statutes 1929, 
provides that such nomination statement “shall be deemed to be valid”, 
unless objections thereto are filed in writing within ten days after 
the filing of said nomination statement. Since the objections made in 
the case you mention were oral, the same would be insufficient and it 
is the duty of the county clerk to place the name of both candidates 
mentioned upon the primary ballot. 


August 4, 1942 
Mr. Edward Asche, County Attorney, Schuyler. 
In your recent letter you state: 


‘In this county there have been no filings for the office of 
County Superintendent of Schools for the electors to vote on 
at the next primary election on August 11th. A number of 
person have inquired as to the manner in which their name 
can be placed upon the ballot for the general election this 
autumn. From my reading of Section 32-1203 of the 1941 
Supplement I have come to the opinion that the name of a 
person can be written in, and if the gross vote received equals 
ten per cent of the total vote cast for Governor in Colfax 
County at the preceding general election then that person 
stands to have his or her name placed upon the ballot at the 
fall election. In no case could more than two persons be nom- 
inated in this fashion. In my reading of the same section of 
the Statute it occurs to me that there is no provision whereby 
there should be a petition candidate filed for this office after 
the primaries unless there be a vacancy arising as to a person 
who was actually nominated in the primaries.” 


You ask for an interpretation of this provision of the statute. 


It is our opinion that where there have been no filings for the 
office of County Superintendent of School for the electors to vote on at 
the primary election that nominations may be made by the writing in of 
names on the primary ballot. To be nominated by this method, any 
person would have to receive ten per cent of the total vote cast for Gov- 
ernor in the particular county under consideration at the preceding 
general election. No more persons can be nominated by this method 
than twice the number to be elected at the general election. Providing 
more than twice the number qualified by this method, those receiving 
the highest vote would be entitled to have their names placed upon 
the ballot. 


There is no provisions for petition candidates for this office unless 
a vacancy arises as to a person who was actually nominated in the 
primary. If a vacancy should be created as to a person nominated at 
the primary, the same may be filled by petition filed with the County 
Clerk for at least ten per cent of the number of voters who voted for 
Governor at the preceding general election if such vacancy be as to a 
nominee for county superintendent. 


The statute is silent as to how the County Clerk may choose be- 
tween the petitions filed, providing more than one be filed, but the 
Supreme Court of Nebraska in the case of State, ex rel. King v. Hanson, 
138 Neb. 644, 294 N. W. 453, held: 


it — 


“Section 32-1203, Comp. St. Supp. 1939, providing that, ‘if a 
vacancy shall occur as to any person duly nominated on a non- 
political county ticket, the same may be filled by petition filed 
with the county clerk’, does not authorize a county clerk to 
accept only the first petition presented to him in such a situa- 
tion and to refuse to file any others, but requires him to accept 
and file all such petitions presented to him in proper form and 
within the necessary time, and to place the names of all such 
persons upon the ballot as candidates at the general election.” 


Trusting this answers your inquiry satisfactorily. 


August 18, 1942. 
Mr. Ted R. Frogge, County Attorney, Elwood. 
You submit the following three questions: 


“1—The percentage of votes required to entitle a person writ- 
ten in the ballot in a commissioner district less than the entire 
county to a certificate of nomination. Is the percentage figured 
on the total vote of that party in the district or on the total 
of that party that cast votes for that particular office in the 
district. 


“2—The percentage of votes required to entitle a person tu a 
certificate of nomination for a county office where the name 
is written in. 


“3—What is the required number of signatures on a petition 
to entitle a person to go on the ballot at the general election for 
a county office.” 


We will answer your questions in the order in which they are 
asked. 


(1) Section 32-1162, Compiled Statutes 1929, provides that a can- 
didate must receive five per cent or more of the entire vote cast at the 
primary election. This refers to the total number of ballots voted, 
within the district, by the members of the party whose nomination the 
candidate seeks and is not based on the number of votes cast for the 
particular office for which he is a candidate. 


(2) Section 32-1162, above mentioned, is also controlling with refer- 
ence to the vote required to nominate a candidate for a county office. 
To be nominated a candidate must receive five per cent of the total 
number of ballots voted by the members of the party upon whose ballot 
the name has been written. 


(8) Your third question is answered by Section 32-1108, Compiled 
Statutes Supplement 1941, which provides that in order to nominate a 
candidate for county office (other than county judge or county superin- 
tendent) a certificate of nomination shall be filed stating the name, 
residence, business and post office address of the candidate and also 
the name of the county office for which he is a candidate. This peti- 
tion must be filed at least thirty days prior to the general election and 
must be signed by at least two hundred electors of the county. How- 
ever, if there are less than eight hundred electors residing in the 
county, then the petition need be signed by only one-fourth of the total 
number of voters residing in the county. 
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The above, however, does not apply to the positions of county 
judge or county superintendent. A candidate cannot be nominated by 
petition for either of those offices unless there is a vacancy as to a 
candidate duly nominated at the primary. In that case a candi- 
date can be nominated by petition to fill the vacancy but the peti- 
tion must have signatures amounting to ten per cent of the total number 
of votes cast in the county for the office of Governor at the preceding 
general election. 


August 26, 1942. 
Mr. William B. Quigley, County Attorney, Valentine. 


You inquire whether a person who receives a sufficient number of 
write-in votes at the primary election to be nominated is required to 
file an acceptance of the nomination. 


We are of the opinion that no acceptance of the nomination is 
necessary and that the name of such candidate should be printed upon 
the general election ballot, unless at least thirty days before the 
election he files, in writing, with the county clerk of secretary of 
state, as the case may be, a statement duly acknowledged, declining 
said nomination, as provided by Section 32-1128 Compiled Statutes 
of Nebraska for 1929. 


September 11, 1942 
Mr. Jesse L. Dougherty, County Attorney, Columbus. 
You say: 


“A candidate who received the nomination of his party at the 
primary election August the 11th, 1942 failed to file the state- 
ment required by section 32-2003 of the 1929 Compiled Statutes 
of the State of Nebraska within the ten days as required by 
said section. Did his failure to file such statement within 
the ten day period defeat his nomination, or is he entitled 
to receive his certificate of nomination after the filing of the 
statement even though more than ten days have expired since 
the primary election? We have cases in our county where one 
party nominated didn’t file the statement until August the 
22nd, and another candidate nominated didn’t file the statement 
until August the 28th.” 


We are of the opinion that the requirement of Section 32-2003, 
Compiled Statutes of Nebraska for 1929, limiting the time for filing of 
expense statements by candidates to “within ten days after the elec- 
tion” are directory rather than mandatory and if such statements are 
in fact filed at a later date such candidate is entitled to have his name 
placed upon the general election ballot. 


September 11, 1942 
Mr. Chares B. Beckenhauer, County Attorney, West Point. 
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You state that a candidate who filed for the office of Supervisor 
in Cuming County and was duly nominated failed to file his acceptance 
of nomination until the 29th day of August, 1942, and ask whether he is 
entitled to have his name placed upon the general election ballot. 


Section 32-1164, Compiled Statutes of Nebraska for 1929, which 
contained a provision requiring the filing of acceptance of nomination 
within ten days after receipt of the notice of nomination, was amended 
by L. B. No. 408 of the Fifty-third Session of the Nebraska Legislature 
1939, and the provision requiring the acceptance of a nomination was 
omitted from the amended act. We are, therefore, of the opinion that 
no acceptance of nomination is now necessary. 


September 14, 1942 
Mr. Ivan D. Evans, County Attorney, Broken Bow. 


You say: 


“In the recent primary held in Custer County, a man by the 
name of Mont J. Anderson had printed some cards. requesting 
the voters to write in his name for County Supervisor on the 
Democratic ticket. He failed to receive sufficient votes to 
nominate him and is now circulating a petition for the purpose 
of having his name placed upon the general election ballot as 
a candidate for this office by petition. Examination of the 
records disclose that Mr. Anderson did not file for the office 
of County Supervisor nor did he accept any filing made in 
his behalf and his name was not printed on the democratic 
primary ballot.” 


In State ex rel. Burkett v. Swanson, 137 Neb. 704, 291 N. W. 481, 
paragraph 2 of the syllabus states: 


“A person becomes a candidate for an office when he an- 
nounces that he will seek election to the office.” 


In the case you mention you state that the party printed cards 
requesting the voters to write in his name on the ballots, and, we 
are, therefore, of the opinion that he was a candidate within the 
meaning of Section 32-1125, Compiled Statutes of Nebraska for 1929, 
providing that no candidate defeated at the primary election shall be 
permitted to file by petition at the general election next following. 


October 3, 1942 
Charles A. Chappell, County Attorney, Minden. 


You say: 


“Can a name be placed on the general election ballot in No- 
vember under a petition filed placing such person in nomina- 
tion for precinct assessor when the petition has been filed 
with the County Clerk less than forty days prior to the elec- 
tion?” 
We are of the opinion that the provisions of Sec. 32-1108, Compiled 
Statute Supplement for 1941 which requires that a petition for placing 
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a candidate on the ballot for the office of county assessor be filed forty 
days prior to election is mandatory and that your county clerk is with- 
out authority to accept a petition filed subsequent to said date. It 
is true that, as stated in your letter, this does not give an opportunity 
to file a petition candidate after the party nominees have been selected 
since the caucus for naming such party nominees must be held on the 
fifth Wednesday preceding election as set forth in Sec. 32-1133, Compiled 
Statute Supplement for 1941. However, as suggested by you the only 
way to remedy this situation is through legislative enactment. 


December 3, 1942 
Hon. Frank Marsh, Secretary of State. 


You state that only one person filed as a candidate for director of 
the Stanton County Rural Public Power District and several names 
were written in to fill the other vacancies on the ballot and that some 
of the candidates who have the highest number of votes are not 
eligible to election as directors because they are now serving as 
directors of said public power district and have been elected for terms 
‘which do not expire at this time. 


The issuance of an election certificate is a purely ministerial act 
and there is no authority for the Canvassing Board raising any question 
as to the eligibility of the person receiving the highest number of 
votes. Of course no person can hold more than one office of director 
of a public power and irrigation district since the two are incompatible. 
The acceptance however of the election would, therefore, ipso facto 
vacate the office then being held and create a vacancy therein or a 
failure to accept the election would mean that the incumbent whose 
term expires at this time would continue to hold over for the new 
term. In no event could the person receiving the next highest number 
of votes be declared elected. 


Under date of June 17, 1942, this office issued an opinion to you 
wherein we held that all candidates for directors of public power and 
irrigation districts were required to file in your office even though 
their district was contained entirely within one countv since the statute 
provides that they shall be nominated and elected and shall take office 
in the same method and after the same manner as nearly as may be 
as by law is provided for the nomination and election of the judges of 
the district courts. It, therefore, follows that the certificates of 
election for all directors of public power and irrigation districts must 
be issued by your office and not by the county clerk. 


CAPITAL 
December 11, 1939 
Department of Agriculture and Inspection. 


This letter is to supplement and clarify our opinion of April 21, 
1939. Some confusion or misunderstanding has arisen due to a failure to 
properly define “capital” and “capital stock” and to distinguish between 
the two. We readopt the language of the former opinion contained in 
the last paragraph thereof. 


The courts have in many cases pointed out that legislative enact- 
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ments have used the terms “capital” and “capital stock” interchange- 
ably. However, a brief review of some of the statutory enactments of 
this state will show quite clearly that our Legislature used the word 
“capital” in Section 12-122 in its ordinary business-world meaning. Re- 
ported cases define “capital” in the various ways, but, its broadest mean- 
ing, the word “capital” signifies actual assets, whether in money or 
property, owned by an individual or a corporation. It is a fund upon 
which a corporation transacts business, which is liable to its creditors, 
and in case of insolvency passes to a receiver. State v. Board of As- 
sessors, 18 So. 753, 48 La. Ann. 35. The Supreme Court of Nebraska, 
as long ago as 1887, in an opinion to the Auditor of Public Acocunts, 
recognized that “capital” was something different than “capital stock” 
in In re Babcock, 21 Neb. 500. 


The use of the word “capital stock’ ’in your request for an opinion 
indicates that you had in mind the question of the ability of a mutual 
insurance company to qualify under Section 12-122. “Capital stock” does 
not appear in the section . The term “capital” appears alone. 


Obviously, the purpose of Section 12-122 was to protect the state 
from financial losses in connection with the collection of its obligations. 
We have examined the insurance Jaws applicable to stock companies 
and mutual companies and find that there is very little statutory dif- 
ference between them. Section 44-102, Compiled Statutes of Nebraska 
for 1929, defines a stock company and a mutual company. The only 
difference is that the mutual company is without capital stock. Both 
are required to charge fixed premiums and the mutual company is re- 
quired to maintain the same reserve as stock companies. 


Section 44-202 and Section 44-203 provide for the protection of the 
policy holders and place about the same burden upon the mutual com- 
pany as they do upon the stock company, so that the state is protected 
in the one case the same as in the other. Section 44-313 throws a little 
more light upon the problem at hand. This section in part reads as 
follows: 


“Every domestic company, excepting fire, lightning and tornado 
assessment associations, shall deposit all of its investment 
securities, not including premium notes, with the department 
of trade and commerce for the benefit of its policy holders 
until they aggregate the sum of one hundred thousand dollars, 
and thereafter keep such amount of its securities deposited 
with the department of trade and commerce and no more, as 
near aS may be practicable:” 


Both mutual and stock companies, therefore, are required to deposit 
with the Department all of their securities unless the company has in 
excess of $100,000.00 of them. It occurs to the writer that in drafting 
Section 48-122 the Legislature probably intended that only companies 
which had reached the $100,000.00 mark provided for in the quoted sec- 
tion could act as sureties for obligations due the state. 


Section 44-315, Compiled Statutes of Nebraska for 1929, provides 
that so much of the securities required to be deposited by Section 
44-313 may be used to take care of losses. The deposit of securities 
plus the right of the Department having jurisdiction over the insurance 
companies to see that the securities are used for the payment of losses 
when other assets are exhausted affords ample protection for the 
state and as the requirement for the deposit of securities applies to 
both mutual and stock companies it is difficult to see what basis the 
Legislature could be said to have intended to discriminate against the 
mutual company. By Section 44-402, the Legislature said: 
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“Companies may be formed upon the stock or mutual plan to 
transact any kind of insurance authorized by the next preced- 
ing sections, * * *” 


The preceding section defined every kind of insurance, including 
fidelity insurance, which may be written in the State of Nebraska. 


We therefore conclude that any stock or mutual insurance company 
licensed to do business within the State of Nebraska having paid-up 
capital of not less than $100,000.00 may execute any bond required by 
the laws of this state. Whether or not any given company is qualified 
may be ascertained by making inquiry at the office of the Department 
of Insurance. ‘ 


CATTLE 
November 29, 1939 


Mr. Carl C. Humphrey, County Attorney, Brewster. 


In your letter of November 27 you ask if “A” is liable to criminal 
prosecution in any of the hypothetical cases which you submit, which 
cases are stated as follows: 


“Suppose ‘A’ is driving a herd of cattle along a state highway 
in Nebraska in the daytime. He has a man and both are on 
horseback driving the cattle. The herd takes up the entire 
highway. ‘B’ drives an automobile into the herd and injures 
his car and the occupants thereof. Is ‘A’ liable to criminal 
prosecution ? 


“Suppose ‘A’ is driving a herd of cattle along a state highway 
in Nebraska in the night time. He has a man or two on 
horseback, but no lights or signals of any kind to indicate the 
presence of the cattle. ‘B’ drives an auto into the herd, injur- 
ing his car and the occupants thereof. Is ‘A’ liable to crim- 
inal prosecution? 


“Suppose ‘A’ is driving a herd of cattle along a state highway 
in Nebraska in the night time. He has a man on horseback 
driving the cattle and he himself is in an auto ahead of the 
cattle. The auto has the light on but ‘A’ does not signal so 
that ‘B’ driving an auto toward the cattle runs into the herd, 
injuring his car and the occupants thereof. Is ‘A’ liable to 
criminal prosecution?” 


You state in your letter that it seems to you there should be signal 
lights of some kind to inform motorists of the presence of the herd. 
This may be true, but there is no statute in Nebraska which would 
make the driving of cattle on a public highway, in such a manner as to 
obstruct the highway, a crime, and it is our opinion that such a statute 
would be required before a prosecution could be had. 


CATTLE BRANDS 
August 13, 1941 
Honorable Frank Marsh, Secretary of State. 
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You say: 


“I write to you to secure an opinion from your office relative to 
the disposition of fees collected at a market outside of the 
brand area; such as Omaha, Sioux City, Chicago and Denver. 


“Section 12 of Legislative Bill 275 provides ‘All fees collected 
by the Nebraska Brand Committee shall be deposited in the 
Nebraska state treasury in a fund that shall be known as the 
Nebraska brand inspection and theft prevention fund.’ 


“In the past reciprocal agreements have been entered into 
by the Nebraska Stock Growers Association and stock growers 
associations of other states wherein an agreement was made 
that the other state would make the inspection and all fees 
collected on Nebraska cattle would go to the association 
making the inspection. 


“It is my understanding that the Nebraska Brand Committee 
has the power to enter into an agreement with markets out- 
side the brand area; and after the markets accept the agree- 
ment, then they permit the Nebraska Brand Committee to 
maintain inspection and collect ten cents per head for all 
branded cattle originating from the brand area of Nebraska. 


‘Is our interpretation correct when we say that all money 
being collected from inspecting cattle originating from the 
brand area must be deposited with the State Treasurer; and, 
secondly, that the Nebraska Brand Committee cannot enter 
into an agreement with other associations to do their work 
or to carry out the provisions of Legislative Bill 275?” 


Section 8 of L. B. 275 provides as follows: 


“Any livestock market, whether within or without the borders 
of the state of Nebraska, that maintains brand inspection under 
the supervision of the Nebraska brand committee and under 
such rules and regulations as are specified by the United 
States department of agriculture, may be designated by the 
committee as an open market.” 


Under the above section only such livestock markets as maintain 
brand inspection under the supervision of the Nebraska brand com- 
mittee may be designated as open markets. There is no authority 
for the Nebraska brand committee to contract with any other state 
or association to carry on the inspection of Nebraska cattle and the 
inspection must be under the supervision of the Nebraska brand com- 
mittee whether the market is located within or without the borders of 
the state of Nebraska. Also the fee of ten cents per head must be 
collected for all cattle inspected and the money deposited in the Ne- 
braska State Treasury. 


February 19, 1942 
Honorable Frank Marsh, Secretary of State. 


You say: 


‘During the administration of Harry R. Swanson, certain prac- 
tices were set up that are causing those who own registered 
cattle brands in the state to send in renewal fees at this time, 
when the expiration date is not until January 1, 1943. 
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“There are some twenty thousand people in Nebraska who own 
registered brands and at the present rate a considerable num- 
ber of them will have paid in the renewal fee before January 
1, 1943.. 


“The question involved is this: Can the Secretary of State accept 
payment for the renewal of a brand in January of 1942 and in 
the subsequent months before January 1, 1943? 


“It is quite a difficult task to reissue these brands, not from 
the standpoint of a multitude of work, but because they must 
be carefully checked to see that there is no conflict; and it 
would be a distinct advantage to accept payment at this time. 


“As you know, ranchmen have no particular method of keep- 
ing books and it might bring about a misunderstanding on their 
part if we returned their fees at this time. Incidentally, the 
cost of returning payment would result in an unexpected ex- 
pense to this office and, since some tender cash in payment of 
their fees, we would not feel safe in returning the money by 
other than registered mail. 


“If this office can legally accept advance payment of these 
fees at this time, we would like an opinion from your office to 
that effect.” 


Section 54-126, C. S. Supp. 1941, provides for the recording of 
brands with your office and concludes as follows: 


‘“* * * The recording, as herein provided, shall secure, to the 
person so applying, said brand or mark for a period of five 
years: Provided, however, that said brand or mark may be 
renewed each five years on payment of one dollar.” 


We believe that if registration of a brand is to be effective it is 
mandatory that it must be renewed five years from the date of the last 
filing or renewal. It would be impractical to require that the renewal 
must be on the date of the expiration of the previous registration and 
we are of the opinion when the owner of any registered brand makes 
application for renewal the renewal should be shown to be effective as 
of the date of expiration of the previous registration and will be in 
effect for five years from such date. 


The payment of the one dollar assessment made under the pro- 
visions of Section 54-135, C. S. Supp. 1941, does not renew the registra- 
tion in any manner, but such assessment is in addition to the required 
payment of one dollar for renewal. The Secretary of State is given 
the authority to determine whether or not an assessment of such tax 
should be made on all brands of record January 1, 1943. 


May 26, 1942. 
Hon. Frank Marsh, Secretary of State. 


You state that during the past nine months the Nebraska Brand 
Committee has caused to be inspected 631,097 branded catttle for 
which inspection you have collected 10c per head. You also state that 
during the same period of time you have caused to be inspected 
306,878 head of cattle which bear no brand and that no fee has been 
collected for such inspection. You ask whether or not you can legally 
make a charge for the inspection of such unbranded cattle. 


ie. 


Section 54-163 Compiled Statutes Supplement for 1941 which au- 
thorizes the collection of 10c per head for brand inspection expressly 
limits this charge to branded cattle and therefore no fee can be charged 
for the unbranded cattle which you inspect. 


CEMETERIES 
July 21, 1942 
Mr. A. F. Alder, County Attorney, Taylor. 


You inquire as to whether the County Board may levy a tax against 
the taxable property in the county for the purpose of maintaining the 
various cemeteries of the county. You state that some of the trustees 
for these cemetery associations contend that such tax may be levied if 
a petition is circulated requesting that such levy be made. 


The only authority for the County Commissioners expending any 
money is found in Section 26-105, Comp. St. Supp. 1941, the ninth pro- 
vision of which provides as follows: 


“When petitioned by twenty-five freeholders of the county, the 
county board may expend money from the general fund of the 
county for the care and maintenance of abandoned and neglected 
cemeteries: Provided, that no county board shall expend more 
than one hundred dollars in any one year for said purpose.” 


CERTIFICATE OF TITLE 
January 4, 1940 
Mr. R. L. Smith, County Attorney, Chappell. 


We have your request for opinion under date of January 3rd 
in which you say: 


“T am writing to you relative to the manner in which to secure 
a certificate of title with reference to a motor vehicle, where 
the same has been sold at sheriff’s sale under an order of 
execution. The situation we have is that the sheriff levied an 
execution on a motor vehicle, had notices posted according to 
the statute and sold the motor vehicle to a party who was 
not interested in the case wherein the judgment was obtained. 
I thought possibly you could give me an opinion as to who is 
to make the application for certificate of title. 


Section 60-1010 of the 1939 Supplement to the Compiled Statutes of 
Nebraska sets forth specifically the method to be followed and, omitting 
the terms and qualifying phrases not applicable, it is as follows: 


“In the event of the transfer of ownership of a motor vehicle 
by operation of law as upon * * * execution sale * * * the 
clerk of the county in which the last certificate of title to said 
motor vehicle was issued, upon the surrender of the prior cer- 
tificate of title or the manufacturer’s or importer’s certificate, 
or when that is not possible, upon presentation of satisfactory 
proof to the said county clerk of ownership and right of pos- 
session to such motor vehicle, and upon payment of the fee 
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prescribed in this Act, and presentation of an application for 
certificate of title, may issue to the applicant a certificate of 
title thereto. Only an affidavit by the person, or agent of 
the person to whom possession of such motor vehicle has so 
passed, setting forth facts entitling him to such possession 
and ownership, together with a copy of the journal entry, court 
order or instrument upon which such claim of possession and 
ownership is founded, shall be considered satisfactory proof 
of ownership and right of possession. * * *” 


This statute is unambiguous and is very clear. The person who 
purchased the car at the execution sale should make an application for 
a certificate of title and in support thereof he should present an affi- 
davit setting forth a copy of the judgment and a copy of the return of 
the sheriff to the court from which the execution on such judgment was 
issued. If he does not have and cannot get the prior certificate of title, 
manufacturer’s or importer’s certificate, he should so state in his affi- 
davit, and on this proof the county clerk should issue a certificate of 
title. 


i September 12, 1939 
Department of Roads and Irrigation. 


We have your inquiry of September 11, in which you propound 
three queries, the first of which is as follows: 


“In the event that a chattel mortgage or other encumbrance 
on a motor vehicle has been filed in the regular manner prior 
to September 8, 1939, the filing fee having been paid, may the 
county clerk charge a 25c fee for noting such lien upon the 
Certificate of Title for the motor vehicle? It appears that to 
do so may be a duplication of fees and in effect make the Act 
retroactive.” 


We have made an examination of Legislative Bill No. 221, which 
is the Motor Vehicle Title Act, and also of the general statutes, with 
reference to this matter and we are of the opinion that the following 
portion of Section 9 of Legislative Bill No, 221 is controlling: 


“* * * The holder of a chattel mortgage, trust receipt, condi- 
ditional sales contract or similar instrument, upon presenta- 
tion of said instrument to the clerk of the county where such 
certificate of title was issued together with the certificate of 
title and the fee prescribed by this Act, may have a notation of 
such lien made on the face of such certificate of title. * * *”. 


There is no provision in any of the statutes whereby the county 
clerk could consider that the fee charged for the filing of a chattel 
mortgage on a car under the old law, could be transferred or considered 
to be a payment of the fee required by the above quoted portion of the 
act. This is not a duplication of fees, nor does it in effect make the 
act retroactive. It simply means that for a limited period of time, the 
holder of a chattel mortgage has two methods of registering his se- 
curity. First, the said chattel mortgage which has already been filed 
and which is good between the parties throughout its life, irrespective of 
Legislative Bill No. 221, or second, if he desires to take advantage of the 
provisions of Legislative Bill No. 221, he may do so, but in so doing he 
incurs the extra fee, and to have his mortgage noted on the certificate 
of title, he will be required to pay the extra 25 cent fee. 
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Your second inquiry is as follows: 


“The following case arose in Buffalo County. A widow of a 
deceased motor vehicle owner had continued to register his 
motor vehicle in the name of the deceased person. This prac- 
tice has been carried out for three or four years. The widow 
now desires to take out title in her name. What evidence of 
ownership should be presented to the county clerk with the 
application for Certificate of Title?” 


We cannot give you a definite reply to this inquiry. Certain it is 
that the practice carried on of issuing the widow a license after the 
death of her husband is not in conformity with the law. She must now 
secure title in her own name by some procedure. It may be that she 
will have to have her husband’s estate probated, or some other transfer 
of title by operation of law and she should consult a local attorney with 
reference to it. In Section 10 of Legislative Bill No. 221, there is a 
provision for the issuance of the Certificate of Title, where ownership 
of a motor vehicle is transferred by operation of law. such as upon 
inheritance, devise or bequest, order in bankruptcy, insolvency, replevin 
or execution sale, or sales for storage or repair charges, or repossession, 
and this section requires that satisfactory proof can be made to the 
county clerk of the ownership. This proof can be made by affidavit 
of the person claiming ownership, attaching thereto whatever docu- 
mentary proof is available to substantiate the claim of ownership. If 
the clerk is then satisfied that the claimant is entitled to a Certificate 
of Title, he may issue one. 


Your third inquiry is as follows: 


“In administering the Act, a number of county clerks are 
assigning to some person other than their deputy, the respon- 
sibility for preparing the Certificate of Title. In these cases 
may the county clerk authorize such person to affix the 
clerk’s signature and his seal to the title, and would this 
constitute a compliance with the statute?” 


We have made an investigation of Legislative Bill No. 221, and of 
the general statutes. We find that in Legislative Bill No. 221, it is 
the county clerk who issues the Certificate and Section 6 thereof, 
provides: 


“* * * The county clerk shall sign and affix his seal to the 
original certificate of title, * * *.” 


The Certificate of Title, being a formal document should not be 
signed by any other person than the county clerk or his duly appointed 
and qualified deputy. We do not believe that the county clerk has 
the authority to delegate the duty of signing these certificates to any 
other person in his office. The certificate may be prepared by any 
clerk or stenographer but it should only be signed by the county clerk, 
or for him, using the clerk’s name, by the deputy, and then the signa- 
ture of the deputy. 


October 6, 1939. 
Mr. Max G .Towle, County Attorney, Court House, Lincoln. 


We have yours of October 4, requesting an opinion with reference 
to whether fees collected by your County Clerk in the administration 
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of the Motor Vehicles Title Act from September 8, 1939, to December 
31, 1939, can be used by your County for administrative expenses in 
carrying out the provisions and administering the Motor Vehicles 
Title Act, regardless of the fact that no provisions therefor was made 
in your 1939 Budget. . 


We have made a study of the legislative enactments with reference 
to the Budget Bill and also with reference to Section 14 of L. B. 221, 
1939, in which Section, it is provided as follows: 


“* * * The clerks of the various counties shall use all funds 
derived from fees specified herein for the administration of 
this Act in their respective counties.” 


We are of the opinion that this provision, above quoted, earmarks 
fees received by the County Clerk in the administration of the Act and 
falls then into the County Treasury. The money received as fees in the 
administration of this Act could not possibly be used by the County for 
any other purpose then the administration of the Motor Vehicles 
Title Act. The import of the statute is very plain. We must also con- 
sider that, in the passage of this enactment, the Legislature was aware 
of the existence of the Budget Act and that the administration of the 
Motor Vehicles Title Act would throw an extra burden of adminis- 
trative work and costs on the counties to properly enforce the Act 
and it seems very clear to us that the Legislature intended for the 
fees received by the Clerks in administering this Act to be available to 
help defray the expense of administering said Act without regard to 
any provision being made therefor in the County Budget. Since these 
fees are earmarked and can be used for no other purpose by the County, 
they need not be considered in the Budget in any event, except to provide 
funds to defray the expenses of administering the Act. 


It is a generally accepted rule that legislative enactments, pro- 
visions of which conflict with, modify or alter the terms of an already 
existing statute, take precedence as the latest expression of the legis- 
lative will over the terms of a preexisting statute affected thereby, 
and we are, therefore, of the opinion that the fees received by the 
County Clerk in administering the Motor Vehicles Title Act are avail- 
able to the County at once to defray the expense of administering the 
Act, even though not included in the County Budget. 


February 7, 1940 
Honorable R. F. Weller, Assistant Director, Motor Vehicle Division. 
We have yours of recent date in which you say: 


“We are in receipt of numerous inquiries relative to personal 
taxes being considered liens against motor vehicles, and we will 
welcome an opinion from your department in answer to the 
following questions: 


1. (a) Are personal taxes considered as liens against motor 
vehicles? 


(b) If so, should liens of this nature be noted on the Cer- 
tificate of Title? 


2. If personal taxes are considered as liens against motor ve- 
hicles, do they hold priority over a chattel mortgage?” 
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In response thereto, we advise you as follows: 


1. (a) Personal taxes are a lien against motor vehicles the same as 
against any personal property. 


: (b) Personal tax liens are not required to be shown on the Cer- 
tificate of Title since they are liens by law and every person is charged 
with the knowledge thereof. 


2. Personal tax liens operate as such against mortgages or other 
liens if the mortgages or other liens are filed subsequent to the first 
day of November of the year in which they are assessed. See Section 
77-204, Compiled Statutes, 1929. 


November 16, 1939 
Department of Roads and Irrigation. 
Reference is made to yours of October 11, in which you inquire: 


“John Doe obtains a Certificate of Title for his motor vehicle. 
He later transfers the motor vehicle to Sam Smith, dealer, 
by executing the first assignment on the reverse side of the 
Title to Sam Smith as required by law. The dealer, Sam 
Smith, loses or misplaces the assigned Certificate of Title re- 
ceived from John Doe and now is unable to transfer the motor 
vehicle to a third party. 


“What is the proper procedure for Sam Smith, the dealer, to 
follow in obtaining Title to the motor vehicle?” 


We have made an examination of Legislative Bill No. 221 and find 
that Section 11 of that act provides that the owner or lien holder 
of an automobile may make application for a duplicate certificate of 
title, if the original has been lost, destroyed or stolen. The question 
then presents itself as to who is the owner, and by the assignment of 
the certificate of title, by the former owner, to Sam Smith, Sam Smith 
then becomes the owner and he may make application for duplicate 
certificate because of the loss of the original. This probably should 
be supported by an affidavit of the former owner, setting forth the 
facts of the transfer. 


Your second question asks: 


“What is the proper procedure to follow in the event the Title 
was reassigned by Sam Smith to another licensed dealer and 
the second dealer lost the original Title, or in the event the 
original Title was assigned by the owner to an individual and 
the individual lost it before he obtained Title in his name 


for the motor vehicle?” 
The above answer is also the answer to question two. 


Your third question is as follows: 


‘Would the assignee be considered the owner of the motor 
vehicle after the assignment of Title was properly executed 
by the assignor?” 


The assignee would be considered the owner of the motor vehicle 
for purposes of making application for a duplicate certificate sup- 
ported by the affidavit by his assignor. 
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January 10, 1942 


Honorable Wardner G. Scott, Director, Motor Vehicle Division, 
Department of Roads and Irrigation. 


We have your request for an opinion under date of January 6, 
in which you say: 


“We have received requests from several County Clerks and 
would like to have an opinion from your office with regard to 
Certificate of Title fees which are collected under L. B. No. 
221 by the County Clerks and are remitted to the County 
Treasurers of the respective counties. 


“Our question is, may the share of the Certificate of Title fees 
which is retained by the counties be used for any other purpose 
other than the administration of the Certificate of Title Act, 
or may the County Board appropriate these fees and use 
elsewhere without first taking into consideration the amount 
necessary to administer the Certificate of Title Act.” 


The question propounded is answered by the terms of Section 60- 
1014 Compiled Statutes, Supplement 1941, which is as follows: 


“The clerks of the various counties shall charge a fee of 
twenty cents for each memorandum certificate and thirty cents 
for each certified copy of a certificate of title. Such fees 
shall be retained by the county. In addition to the foregoing 
fees, the clerks of the various counties shall charge a fee of 
fifty cents for each certificate of title, a fee of twenty-five 
cents for each notation of any lien on a certificate of title 
and twenty-five cents for each cancellation of notation of any 
lien on a certificate of title. The clerks of the various counties 
shall retain for the county twenty cents of the fifty cents 
charged for each certificate of title; ten cents for each notation 
of lien; and ten cents for each cancellation of notation of lien. 
The remaining thirty cents charged for the certificate of title, 
the remaining fifteen cents charged for notation of any lien 
on a certificate of title and the remaining fifteen cents 
charged for any cancellation of notation of lien shall be paid 
to the state treasurer to be credited to the state general fund, 
and, if and when specifically appropriated by the legislature 
for that purpose, shall be used during any biennium first by the 
department of roads and irrigation to pay the cost of admin- 
istering this act and then for the supervision, construction and 
maintenance of state highways. The clerks of the various 
counties shall remit all funds due the state treasurer under 
this act monthly and not later than the fifth day of the month 
following the collection thereof. The clerks of the various coun- 
ties shall remit all fees not due the state of Nebraska to their 
respective county treasurers who shall credit said fees so re- 
mitted to the county general fund.” 


Prior to this amendment this section provided in substance that 
the fees should be retained by the clerk for the cost of the administra- 
tion of the Title Act, but by the above enactment the legislature 
changed this with the direction that the fees shall be remitted to the 
county treasurers, who shall credit said fees to the county general 
fund. This, therefore, places the fees in the county general fund, 
where they become available for any lawful county general fund 
purpose to which the county board wishes to put them, and such fees 
are no longer ‘earmarked’, so to speak, for expenses of the administra- 
tion of the Title Act. 
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This act carried an emergency and the above provisions have been 
in effect since April 30, 1941. 


CHECKS 
November 8, 1941 
Mr. Maynard Grosshans, County Attorney, York. 


In your communication of October 30 you ask the opinion of this 
office upon the question whether the making, drawing, uttering and 
delivering of a check, purporting to be in payment of a pre-existing 
debt, upon a bank or other depository without sufficient funds in or 
credit with such bank or depository for the payment of the check in 
full upon presentation, constitutes a violation of Section 28-1212 
Compiled Statutes for 1929. 


Compiled Statutes 1929, Section 28-1212, provides as follows: 


“Any person who, with intent to defraud, shall make or draw, 
or utter, or deliver, any check, draft, or order for the payment 
of money, upon any bank or other depository, knowing at the 
time of such making, drawing, uttering or delivering, that the 
maker, or drawer has not sufficient funds in, or credit with, 
such bank or other depository for the payment of such check, 
draft or order, in full upon its presentation, shall upon con- 
viction, be punished, etc. 


It will be noted that an intent to defraud is an essential element 
of this offense. While it is generally considered to be the law that no 
prosecution may be had under this statute where a check is given in 
purported payment, or attempted payment, of a pre-existing debt, we 
are of the opinion that this is not true as a universal proposition. 
Compiled Statutes 1929, Section 28-1213, provides that the making, 
drawing, etc. of a check which is refused for lack of funds or credit 
by the drawee, shall be presumptive evidence of intent to defraud. The 
entire question of guilt or innocence would, it seems, hinge on the ex- 
istence or nonexistence of an intent to defraud, which is the gist of the 
offense. If the undisputed facts, as shown by the state’s evidence in a 
prosecution under Section 28-1212, are such as to establish that it would 
have been impossible by the transaction to have defrauded anyone, then 
we believe the presumption provided by Section 28-1213 would be 
overcome and the court should direct a verdict of acquittal. On the 
other hand, where there existed a possibility that by the giving of the 
check the defendant could have defrauded, then under the presumption 
which arises by virtue of Section 28-1213, the question of intent to 
defraud would, we believe, be one of fact for the jury. 


It would seem to us that in the ordinary case, where a debtor is 
indebted to a merchant for an ordinary slightly past due account, or 
an account which is not due, or where an employer is indebted to an 
employee, the impossibility of defrauding would be so clear that we 
believe it would overcome all presumptions. On the other hand, it 
seems to us that there might be many situations where the intent to 
defraud might exist notwithstanding the defendant gave a check in 
pretended payment of a pre-existing debt. It is not always necessary 
that the intent to defraud be an intent to defraud the person to whom 
the check is given. Compiled Statutes 1929, Section 29-1506, provides 
that it shall be sufficient to prove that the accused did the act charged 
with intent to defraud, and unnecessary to prove an intent to defraud 
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any particular person. If, therefore, the giving of an insufficient fund 
check is accompanied by an intent to defraud, coupled with the ex- 
istence of a possibility of defrauding, we do not believe the mere fact 
that nothing in the way of a present consideration was received by the 
maker of the check, would be fatal to a prosecution. If the circum- 
stances were such that by giving an insufficient fund check in payment 
of a pre-existing debt, the accused could have and intended to defraud 
by gaining time, preventing ultimate collection, or something of that 
kind, or could have and intended to defraud some third person (as an 
example, by exhibiting to some third person a receipt for the pre- 
existing debt under circumstances which would make that an act to 
defraud) we believe a prosecution would lie. 


We appreciate that this opinion may not be considered entirely 
satisfactory by you, but you will recognize, of course, that having no 
concrete case to discuss, we are necessarily obliged to speak in generali- 
ties. Each case, of course, would depend upon the peculiar facts and 
circumstances of that individual case. 


December 20, 1941 
Mr. Edwin Moran, County Attorney, Nebraska City. 


You inquire whether or not the legislature, in passing Legislative 
Bill No. 268, which is now Section 28-1240 Compiled Statutes of Ne- 
braska, Supplement 1941, repealed by implication the old original no 
fund and insufficient fund law, as set out in Section 28-1212 of the 
Compiled Statutes of Nebraska for 1929. In answer to this question we 
hand you the following opinion. 


“Statutory amendment and repeal by implication, being ex- 
pressly forbidden by the Constitution, are not favored by the 
courts.” Wheeler v. State, 102 N. W. 773, 74 Neb. 232. 


“Repeal of a statute by implication is not favored, and only 
where two statutes relating to the same subject are so repugnant 
to each other that both cannot be enforced will the last statute 
supersede the former and repeal it by implication.” Uttley v. 
Sievers, 158 N. W. 373, 100 Neb. 59. 


“Statutes should be construed, if possible, so as to give effect 

to every clause, and one act should not be placed in antag- 

ononism with another prior act unless such was clearly the 

Lee of the legislature.” State v. Babcock, 33 N. W. 247, 21 
eb. 599. 


“An act which is complete in itself may so operate on prior laws 
as to materially change or modify them without being repug- 
nant to the constitutional provision requiring the subjects of 
an act to be expressed in its title.’ State v. Page, 11 N. W. 
495, 12 Neb. 386. 


“Where two statutes cover, in whole or in part, the same mat- 
ter, and are not irreconcilable, and no purpose to repeal is ex- 
pressed or indicated, effect will be given to both.” Lingonner 
v. Ambler, 62 N. W. 486, 44 Neb. 316. 


From the above it surely follows that for one statute to repeal by 
implication another statute, they must be so repugnant to each other that 
both cannot be enforced. By repugnant, as used herein, we mean ir- 
reconcilably opposed or contradictory, either in letter or in spirit. 
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It is our opinion that these two sections of the statute are not so 
repugnant that they cannot both be enforced. 


Section 28-1212 of the Compiled Statutes of Nebraska for 1929, 
reads in part as follows: 


“* * * that the maker, or drawer has not sufficient funds in, or 
credit with, such bank or other depository for the payment of 
such check, draft or order, in full * * *.” 


While Section 28-1240 of the Compiled Statutes, Supplement for 
1941, reads in part: 


“* * * has no account or deposit in such bank or depository.” 


It is our opinion that either of these sections of the statute can be 
enforced without interfering with the other section. Apparently Section 
28-1240 makes an offense the having of no account or deposit in the 
bank the check or draft is drawn on, where Section 28-1212 makes 
an offense of not having sufficient funds in said bank for the payment 
of such check or draft in full. 


We trust this answers your inquiry. 


CHILD LABOR 
July 1, 1941 
Mr. O. M. Olsen, Commissioner of Labor. 
Section 48-205 Compiled Statutes of Nebraska for 1929 provides: 


“In metropolitan cities and cities of the first class no female 
shall be employed in any manufacturing, mechanical or mer- 
cantile establishment, laundry, hotel or restaurant, office or 
by any public service corporation in this state more than nine 
hours during any one day or more than fifty-four hours in one 
week, * * *,” 


You ask “whether or not a girl of working age, that is to say, over 
the age of 16 years, working for her parents in a restaurant, is an 
employee in the sense that she comes under the provisions of the above 
mentioned law?” 


This law was enacted by the state to promote the health and well- 
being of its women. There is no exception in the law which would take 
a girl out of the provisions of the statute merely because she is 
working for her parents. The only question which presents itself is 
whether the power and authority of the state can override the power and 
authority of the parent as to the working hours of a child. 


In 1908 the Supreme Court of North Caroline, in Starnes v. Albion 
Manufacturing Company, 61 Southeastern Reporter 525, considered a 
statute which regulated the employment of minors. In the course of the 
opinion the following oft quoted language was enunciated: 


“Child labor laws have been adopted in nearly all the states of 
this Union and Canada, and are in force in nearly all the 
governments of Europe and of the Australian Continent. They 
are founded upon the principle that the supreme right of the 
state to the guardianship of children controls the natural rights 
of the parent, when the welfare of society or of the children 
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themselves conflict with parental rights. In this country their 
constitutionality, so far as we can ascertain, has never been 
successfully assailed. The supervision and control of minors is 
a subject which has always been regarded as within the pro- 
vince of the legislative authority. How far it shall be exer- 
cised is a question of expediency, which it is the province of 
the Legislature to determine. 


“The constitutional guaranty of the liberty of contract does 
not apply to children of tender years nor prevent legislation 
for their protection. ‘So far as such regulations control and 
limit the powers of minors to contract for labor, there has 
never been,’ says Mr. Tiedmann, ‘and never can be, any ques- 
tion as to their constitutionality. Minors are the wards of the 
nation, and even the control of them by parents is subject to 
the unlimited supervisory control of the state.’ 1 Tiedmann, 
State & Fed. Con. p. 325. Another eminent writer says: ‘The 
constitutionality of legislation for the protection of children or 
minors is rarely questioned, and the Legislature is conceded a 
wide discretion in creating restraints. ‘Even the courts which 
take a very liberal view of individual liberty and are inclined 
to condemn paternal legislation would concede that such pa- 
ternal control may be exercised over children, especially in the 
choice of occupations, hours of labor, payment of wages, and 
everything pertaining to education, and in these matters a wide 
and constantly expanding legislative activity is exercised.’ 
Fruend, Police Power, sec. 259.” 


This same court, in syllabus 4, laid down the following rule: 


“The parent has no vested right in the labor of his child, and 
the state has a paramount right to control both his labor and 
education when it deems it necessary to exercise the right 
for the general good.” 


The language of this case expresses our attitude on the subject and 
we believe that the Nebraska Court will adhere to the ssc! and 
policy of the quotations. 


July 31, 1942. 
Mr. O. M. Olsen, Comissionmer of Labor. 


We have your inquiry as to whether restaurants and cafes are 
subject to the provisions of Section 48-301 and 48-302, Compiled Stat- 
utes of Nebraska for 1929. 


The language used in those sections does not enumerate res- 
taurants and cafes, and your question is whether the words ‘“mercan- 
tile institutions and stores” would cover such restaurants and cafes. 


We are unable to find any decision of our own Supreme Court on 
that question, but courts of last resort of many other states have almost 
uniformly held that restaurants are not within the term “mercantile”. 


In re Chesapeake Oyster & Fish Co., 112 Fed. 860 

Garretson v. Merchants’ & Bankers’ Ins. Co., 60 ©. W. (Iowa) 
540. 

In re Wentworth Lunch Co., 159 Fed. 413. 

In re Excelsior Cafe: Co., 175 Fed. 294. 

D. C. Goff Co. v. First State Bank, 298 S. W. (Ark.) 884. 
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The only state that seems to have indicated the other way is New 
York, in the case of People v. Luna Amusement Co., 165 N. Y. S. 832, 
where it was held that the employment of a woman solely for the pur- 
pose of selling chewing gum in a booth was a mercantile establish- 
ment, the New York court holding that gum was an article of mer- 
chandise. 


It seems therefore that the great weight of authority is against the 
holding of restaurants and cafes to be mercantile institutions and stores, 
and we therefore give it as our opinion that restaurants and cafes do 
not come under these provisions of the Nebraska statute. 


CHURCH 
July 28, 1940 
Mr. E. E. Richards, County Attorney, Oshkosh. 


In your letter of July 17th you inquire whether or not the county 
is liable for a special assessment for a sewer upon one property owned 
by the county at the time the assessment was made, and for another 
property acquired by the county after the special assessment had been 
levied against it. 


You also inquire as to a similar situation involving a property 
owned by a church organization at the time this special assessment 
was made, and another property acquired by it after the special assess- 
ment had been levied. 


A special assessment is not a tax in the ordinary sense of the 
term. Where a property is improved by the construction of a sewer, 
& special assessment is levied against that property on account of the 
special benefit conferred upon it. Our constitutional provision which 
exempts from taxation the property of counties and properties used 
for religious purposes does not apply to special assessments. See City 
of Beatrice vs. Brethren Church of Beatrice, 41 Neb. 358, 59 N. W. 932; 
86 Neb. 358; Drainage District No. 1 vs. Richardson County, 86 Neb. 
355, 125 N. W. 796. Also note in 17 A. L. R., page 1058. 


In view of the above it is our opinion that the county and the 
church organization to which you refer cannot claim exemption from 
these special assessments. 


June 12, 1940 
Mr. John P. Misko, County Attorney, Ord. 
You submit the following question: 


“The Christian Church of Ord, Nebraska, does not, at the 
present time, have a minister. Consequently, the parsonage 
they own is being rented. Under the circumstances, the 
County Assessor insists the parsonage be taxed. There is a 
mortgage against the parsonage, and all money received 
from rentals of the paronage goes into the church fund and is 
used for retiring the mortgage and sponsoring church ac- 
tivities.” 
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Section 77-202, Compiled Statutes of Nebraska for 1929, which 
enactment is virtually the language of the above mentioned constitu- 
tional provision, reads in part as follows: 


“The following property shall be exempt from taxes: * * * (2) 
Property owned by and used exclusively for * * * religious * * * 
purposes, when such property is not owned or used for fian- 
cial gain or profit to either the owner or user.” 


It has heen the view of this office that for property to come within 
the exemption it must, first, appear that the property is owned for 
religious purposes and, secondly, that the property is used exclusively 
for religious purposes. Applying this test to the situation outlined in 
your letter, it would appear that the property is owned for religious 
purposes, but that it is not being used exclusively for religious pur- 
poses. It is being used for rental purposes. Hence, it meets only one 
of the tests of the statute and, therefore, the property is subject to 
taxation. 


The Supreme Court passed on an almost identical situation in 
First Christian Church of Beatrice v. City of Beatrice, 39 Neb. 432. 
We believe that the rule laid down in that case is controlling here. 


July 14, 1939 
Mr. William Keeshan, County Attorney, Albion. 


You submit to this office for an opinion thereon, the question of 
whether real property, which formerly belonged to the Home Owners’ 
Loan Corporation and to which it still holds the legal title but which 
has been sold by it to five persons as trustees for and on behalf of the 
Church of God, is exempt from taxation. 


It apears from the terms of the agreement submitted by you that 
the purchase price of the land sold is $2,500.00; that on or about the 
15th day of January, 1939, $350.00 was paid down on the purchase 
price; and that the remaining $2,150.00, then unpaid with interest 
thereon at five per cent per annum, is under the terms of the contract 
of sale to be paid at the rate of $17.01 per month, beginning Febru- 
ary 15, 1939. 


I assume that possession of the property has been delivered to the 
purchasers and that the same is being used now solely for religious 
purposes. If this assumption is correct, I am of the opinion the property 
is exempt from taxation. 


Section 77-202, Compiled Statutes of Nebraska for 1929, exempts 
from taxation property owned and used exclusively for “religious * * * 
purposes when such property is not owned or used for financial gain 
or profit to either the owner or user.” 


I am of the opinion the trustees named in the agreement may be 
considered as owners, although they are not yet owners in fee simple 
of the property purchased. © 


You say your County Clerk asks what procedure is to be followed 
in case the land in question is exempt from taxation. In answer to that 
question, I will say that Section 77-1006, Compiled Statutes of Nebraska 
for 1929, provides that: 
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“* * * the county clerk, with the approval of the county board, 
may correct the tax list before the tax is paid in case of er- 
roneous assessments, * * *” 


If the county board approves, the County Clerk may correct the 
a as by withdrawing therefrom lands found to be exempt from 
axation. 


CITIZENSHIP 
April 1, 1940 
Mr. Cyril P. Shaughnessy, County Attorney, St. Paul. 
In your letter of March 28 you say: 


“I should appreciate an opinion from your office in regard to 
the following matter. A number of years ago, which was prior 
to the year 1922, a couple living in the County of Howard en- 
tered in the bonds of matrimony. At the time of their mar- 
riage, the husband was not a citizen of the United States; 
however, the wife was a citizen. I am confronted with the 
proposition of whether the wife lost her right of citizenship by 
virtue of her marriage to an alien. Will you kindly advise 
me of her present status in regard to her citizenship? 


“Under the same statement of facts, what would be her legal 
status relative to her citizenship in the event the marriage was 
contracted after the year 1922? 


“This question comes up over the legal right of the wife to 
cast her vote at the forthcoming primary election. Consequent- 
ly, I should appreciate an early reply to my request.” 


Prior to September 22, 1922, a woman who was an American citizen 
and married an alien lost her citizenship. On said date Congress 
passed the present act which provides that a woman citizen of the 
United States shall not cease to be a citizen of the United States by 
reason of her marriage, unless she makes a formal renunciation of her 
citizenship before a Court having jurisdiction over naturalization of 
aliens. 


Therefore, in the case you mention, if the marriage took place prior 
to September 22, 1922, the wife lost her citizenship and is not now 
eligible to vote. 


CIVIL ACTIONS 
May 6, 1939 
Mr. E. A. Butterfield, County Attorney, Neligh. 
In your letter of April 27, you submit the following question: 


“Where a township wishes to sue an individual for material 
sold to the individual and where they have no money levied 
for suits, is it the duty of the township board to institute an 
action to recover this money or should they wait until after 
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the annual election and have a sum voted as costs for this 
purpose. 


“Is it the opinion of your office that it is the duty of the County 
Attorney to institute such an action for the township.” 


Sections 26-224, 26-228, 26-262 and 26-270 bear upon the questions 
which you have asked. Section 26-224 sets forth the powers electors at 
the annual town meeting shall have among which is the following: 


““* * * To provide for the institution, defense, or disposition of 
suits at law or in equity in which the town is interested; * * *” 


In the same section the electors present at the annual town meeting 
are given power “to direct the raising of money by taxation for... 
the prosecution or defense of suits by or against the town in which it is 
interested.” Inasmuch as the power is given the electors present at the 
annual town meeting to provide for the institution of suits and to raise 
money by taxation for the conduct of such suits, it seems to me that the 
proper procedure would be to submit the question to the annual town 
meeting and let the electors present decide whether or not to institute 
the suit and if they vote to institute it they should provide for the 
funds for the conduct of the suit. Section 26-228 is to the same effect 
as the provisions quoted from 26-224, as I read the statutes. 


After reading the entire chapter in regard to counties under town- 
ship organization, I have come to the conclusion that it is not the duty 
of the County Attorney to institute civil action for the several towns in 
his county. 


CIVILIAN DEFENSE 
March 25, 1942 
Nebraska Advisory Defense Committee. 
We have your request of March 2 in which you say: 


“We would like to obtain an opinion from your office as to the 
liability of municipalities for injuries sustained by volunteer 
firemen or policemen under the Civilian Defense program. 
We would also like to include in that opinion any liability to 
municipalities for injuries sustained by others due to the acts of 
volunteer firemen, policemen and personnel operating under 
the Civilian Defense program. 


“We are enclosing for your information in this connection, 
Operations Letter No .9 from the Office of Civilian Defense in 
Washington, D. C., and certain other letters relative to this 
matter from other sources.” 


We have made an examination of the statutes in this state with 
respect to your problem and find that volunteer firemen come under 
the terms of the Workmen’s Compensation Act only if there is com- 
pliance with Section 48-115 of the 1941 Supplement to the Nebraska 
Statutes. This section, in substance, provides that all such members, 
before they are entitled to the benefits under this act, must be recom- 
mended by the chief to the mayor and city council and confirmed by 
that body. If the statute is complied with, the members of the volun- 
teer fire department may come under the Workmen’s Compensation Act. 
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A different rule is applied to volunteer policemen. They are ex- 
cluded from the operation of the act by virtue of the same section of 
the statutes, which excludes any official of any governmental agency 
created by the state who shall have been elected or appointed for a 
regular yy of office. See Suverkrubbe v. Village of Ft. Calhoun, 
127 Neb. 472. 


The above, of course, is a very general observation and the facts 
as established would undoubtedly make a difference in the liability. 
There is no way that an advance opinion can be given you which would 
cover all situations. Control of the employee by the employer, for 
example, is a determinative factor along with consideration paid and 
others, which might exist, and by existing, create a different situation 
than one falling within the terms of this general observation. 


As to your inquiry with reference to liability of municipalities for 
injuries sustained by third persons, due to the acts of volunteer fire- 
men and policemen, we may cite you the general rule which is that 
municipalities are not responsible or liable for the negligent acts of its 
agents. 


CLERK OF THE DISTRICT COURT 
September 7, 1939 


Honorable Ray Johnson, State Auditor. 


Your office has turned over to this office for answer, a letter you 
have received from Mr. George A. Skultety of Fairbury, in which he 
takes exception to the requirement made by the examiners for your 
office of the accounts of the various county officers, that clerks of the 
district courts of the respective counties shall require the litigants in 
their courts to pay in advance or secure the payment for any service 
rendered for such litigants by their offices. 


The learned counsel, who criticizes the position of your office in this 
matter, admits that there are decisions of the Supreme Court which 
hold that the Clerk of the District Court is chargeable for fees earned, 
although they were not collected, but he asserts that such decisions 
are largely discounted by the subsequent case of Douglas County v. 
Vinsonhaler, 82 Neb. 810, 118 N. W. 1058, in which case the Court said: 


“Where an action is brought against a county judge and his 
surety for a failure to report fees, in excess of the amount 
allowed him as compensation, earned, but not collected, it must 
appear that he wilfully omitted to charge the prescribed fee 
with intent to evade the provisions of the act of 1877 (laws 
1877, p. 215), or negligently omitted to collect such fees, or, 
in taking security therefor, negligently failed to require suf- 
ficient surety.” 


You will note this does not say it is not the duty of a county officer 
to collect the fees earned by his office. It merely says he is not liable 
for their non-collection unless he is negligent in the matter. 


In the case of State of Nebraska v. Several Parcels of Land, 82 
Neb. 51, the Court said: 


“The clerk of the district court is authorized by law, and it is 
his duty when the statutes provide a fee for any service required 
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of him as such officer, to collect or secure the payment of the 
same in advance of its performance; and this duty is one which 
he owes to the county, which has an interest therein, and to 
himself as a protection against enforced payment to the county 
treasurer of fees earned by him, but not collected. 


“The district court cannot compel its clerk to record a judgment 
or decree on its journal, or make a complete record in a case 
finally disposed of, without payment of his fees therefor in 
advance, or the giving of proper security therefor by the party 
requesting the performance of the service.” 


This case, although referred to, was not overruled in the Vinson- 
haler case. 


I am of the opinion that your examiners are not going beyond the 
law or acting unreasonably in charging a clerk of the district court as 
being prima facie responsible for all fees earned and reported by her 
office, but not collected. It is possible the clerk may be able to show 
that she was not negligent because she failed to collect them, but in 
view of the fact that she is not required to perform the services unless 
they are paid for in advance, or security is given for their payment, it 
may be difficult to convince the Court that the officer was not negli- 
gent if payment was not made. 


July 24, 1939 
Mr. William A. Letson, County Attorney, Red Cloud. 
In your letter of July 20 you state as follows: © 


“Section 83-735 sets forth the compensation of the commission- 
ers of insanity. It provides compensation for the clerk who 
is the clerk of the district court. The question has arisen here 
as to whether or not the clerk is entitled to this compensation 
personally or whether it is paid to the office.” 
Section 33-108 Compiled Statutes of Nebraska for 1929, after enu- 
merating the various fees to be charged by the Clerk of the District 
Court, provides as follows: 


“The Clerk of the District Court of each county shall in no case 
retain to his own use any fees, revenues, perquisites or re- 
ceipts, fixed, enumerated or provided in this or any other sec- 
tion of the Statutes of the State of Nebraska, but shall on the 
first Tuesday of January, April, July and October of each year 
make a report to the County Board, under oath, showing the 
different items of such fees, revenues, perquisites or receipts 
received, from whom, at what time and for what service, and 
the total amount received by such officer since the last report, 
and also the amount received for the current year, and shall 
account for and pay the same into the treasury of the County 
PROVIDED, further that nothing herein enacted shall authorize 
any Clerk of the District Court to retain such fees from what- 
soever source received, or affect the right of any County to 
recover such fees not yet paid into its treasury.” 


This question was definitely decided in the case of Boettcher v. 
Lancaster County, 74 Neb. 148, in which it was held that the clerk 
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was bound to account for the fees received by him for services ren- 
dered as a member of the Board of Insanity. 


June 2, 1939 
Mr. Edmund Nuss, County Attorney, Hastings. 


This will acknowledge receipt of your recent letter in which you 
ask the opinion of this office as to the interpretation of the salary pro- 
visions for deputy clerk of the District Court in counties over 18,000 
population. 


The language of the act which is pertinent to your question reads: 


“In counties having 18,000 or more inhabitants, said clerk may, 
with the approval of the county board, be allowed one deputy 
at a compensation equivalent to one-half the amount paid to 
said clerk of the court, for the time actually employed. * * *.” 


It is our opinion that it is not mandatory to employ a deputy clerk, 
but that if one is appointed by the clerk, with the approval of the 
county board, that he is to be paid at a rate equivalent to one-half the 
amount paid the clerk of the court. The board has discretion as to the 
matter of employment but not as to the rate of pay of the deputy. 


December 5, 1940 
Miss Zelma D. Derry, County Attorney, Ogallala. 
You state: 


“The 1940 census indicates Keith County’s population is slight- 
ly over the necessary figure to provide for a separate Clerk of 
the District Court and County Clerk. By virtue of the con- 
struction of the Tri-County dam north of Ogallala, it is the 
consensus of opinion this population is due to a great number 
of transients who are temporarily residents and that upon the 
completion of the dam within the next year or so, Keith 
County’s population will decrease below the required figure for 
the division of the offices. 


“Should the commissioners appoint a new officer at this time?” 


The statute providing for the election of a Clerk of the District 
Court reads as follows (32-206 Compiled Statutes 1929): 


‘In each county having a population of eight thousand in- 
habitants or more there shall be elected one clerk of the district 
court in the year nineteen hundred and thirty and every four 
years thereafter, and in each county having a population of 
less than eight thousand inhabitants, the county clerk shall be 
ex officio clerk of the district court and perform the duties 
by law devolving upon that officer.” 


This section of the statutes was originally passed in the year 1879 
and is in substantially the same form as when first passed, except that 
it then provides for the election of a Clerk of the District Court in the 
year 1879 and every four years thereafter. 
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The question raised by the increase in population in Keith County 
was passed upon by the Supreme Court of Nebraska in the case of 
The State of Nebraska, ex rel. Clarence A. Newman v. John Stauffer, 
11 Neb. 173, 8 N. W. 432, wherein the Court said: 


‘It will be seen that it was only in counties having at least 
eight thousand inhabitants in the year 1879 that an election for 
clerk of district court was to be held in that year. There was no 
authority to call an election for that purpose in counties having 
less than eight thousand inhabitants, nor was it intended that 
counties whose population reached eight thousand between the 
year 1879 and 1883 should be entitled upon attaining that 
number to elect a clerk of the district court in the intervening 
years. * * *,” 


This case has not been overruled nor modified and appears to fully 
answer the question asked. 


The county board can determine the population of Keith County 
prior to the election two years from now, and if it finds that the popula- 
tion is more than eight thousand, there should be an election for a Clerk 
of the District Court. 


We are enclosing copy of an opinion written to Mr. Ivan D. Evans, 
County Attorney, relating to the procedure for determining the popula- 
tion of a county in connection with classification and fixing of salaries 
of county officials. 


COMMITTEES 
April 21, 1942 
Mr. Ivan A. Blevens, Acting County Attorney, Seward. 
We have you request for an opinion on four questions as follows: 


“1. What authority does a committee of the county board 
have? 


“2. Does a committee of the county board have power to au- 
thorize the construction of bridges, roads and road improve- 
ments without previous authority from the full board? 


“3. Does a committee of the county board have power to make 
purchases and enter into contracts for and on behalf of the 
county ? 


“4. Does a committee of the county board have any power or 
authority whatsoever outside of a regular board meeting?” 


As to your first question, it is our opinion that a committee of the 
county board has only authority to act in a ministerial capacity and in 
that capacity only to the extent that they are authorized by specific 
action of the county board. Thus, for example, they could make inspec- 
tions, recommendations, and perform anything else in that line for 
which express authority has been given them by action of the whole 
board. Beyond that, from the statute and the cases, it appears that 
they have no other power or authority. 


As to your second question, whether a committee of the county 
board has power to authorize the construction of bridges, roads and 
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road improvements without previous authority from the full board, it 
is our opinion that they do not have any such power. The power is 
lodged by the statute in the county board, and, of course, as to road 
money, each supervisor has special charge of the expenditure of money 
appropriated out of the county treasury by the Woard for roads, bridges 
and culverts within his district as provided by Section 26-265, Com- 
piled Statutes of Nebraska for 1929, but even that section contemplates 
that the money shall be first appropriated by the county board and 
does not provide any additional authorization or powers to a committee 
of the county board. 


As to your third question, does a committee of the county board 
have power to make purchases and enter into contracts for and on 
behalf of the county, it is our opinion that it does not have any such 
power. 


As to your fourth question, does a committee of the county board 
have any power or authority whatsoever outside of a regular board 
meeting, our opinion on that is that except as to ministerial acts they 
do not have any such power. The Supreme Court of Nebraska has 
taken a rather firm stand on the power of the county board. In the 
case of Board of Commissioners of Merrick County v. Batty, 10 Neb. 
176, 4 N. W. 959, the first paragraph of the syllabus is as follows: 


“County commissioners are required by law to hold their ses- 
sions at the county seat, and they have no authority to enter 
into contracts in relation to county business at any other place.” 


In this case the whole board met, but they met at Clarksvill rather 
than the county seat and authorized the performance of the labor in 
question in the suit. This the Supreme Court repudiated in the fol- 
lowing language: 


“The commissioners therefore must transact county business at 
the county seat, and are absolutely without authority to enter 
into contracts at any other place. The action of the commis- 
sioners therefore, at Clarksville, was without authority of law, 
and void.” . 


Then in a later case, Morris v. Merrell, 44 Neb. 423, 62 N. W. 865, 
the first paragraph of the syllabus is as follows: 


“County commissions cannot legally transact county business 
except at a regular session of the county board, or one specially 
called by the county clerk of which notice is given in the mode 
provided by law.” 


In their opinion the court cites the sections of the statute which are 
the same as they are at the present time, Sections 26-135 and 26-136 of 
our 1929 Statute, and as they say in their opinion: 


“The county commissioners of a county can only transact county 
business at the time specified in said section 56 or at some 
regular adjourned session of the board, or a special session 
called in the manner pointed out in section 57. Such is evi- 
dently the legislative will. The statute is imperative, and must 
be followed. A special session of the board can only be called 
in the mode provided by law and notice thereof must be pub- 
lished or posted as the statute directs. Such notice is essential 
to the validity of the proceedings at the special session. It is 
jurisdictional. The failure to give the required notice is not a 
mere irregularity.” 


Therefore, it would seem from the language the court used in 
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those cases, which has not been modified, that action of the county 
boards through committees can only be by the performance of minis- 
terial acts and that while it can authorize a committee to do these 
ministerial acts all of the executive acts of the board must be performed 
by the full board. 


COMMON CARRIERS 
September 15, 1941 
Nebraska State Railway Commission. 
In your recent letter you state: 


“The Commission in Official Motor Vehicle Tariff No. 2, has 
prescribed rates for the transportation of sand and gravel used 
for highway construction purposes, and have fixed a rule in con- 
nection therewith permitting the deduction for payment of 
wages to the driver, if such wages are actually paid by the 
contractor who is the shipper of the material. 


“At the present time we are confronted with the following set 
of facts: contractors make additional deductions from the 
gross revenue based on the Official Motor Vehicle Tariff cover- 
ing Social Security; Old Age Assistance; Unemployment Insur- 
ance; Workmen’s Compensation; Public Liability and Property 
Damage Insurance, in some instances amounting as high as six 
percent of the total earnings. 


“Will you kindly advise if that can legally be done.” 


Section 75-234 Compiled Statutes of Nebraska, Supplement 1939, 
contains the following provisions: 


“* * * (b) No common carrier subject to the provisions of this 
Act shall charge or demand or collect or receive a greater or 
less or different compensation for transportation or for any 
service in connection therewith between the points enumerated 
in such tariff than the rates, charges and fares specified in the 
tariff in effect at that time; and no such carrier shall refund 
or remit in any manner or by any device, directly or indi- 
rectly, or through any agent or broker or otherwise, any por- 
tion of the rates, fares, or charges so specified, or to extend 
to any person any privileges or facilities for transportation in 
intrastate commerce except such as are specified in its tariffs 
(c) No change shall be made in any rate, fare, charge or classifi- 
cation or any rule, regulation or practice affecting such rate, 
fare, charge or classification or the value of the service there- 
under specified in any effective tariff of a common carrier 
except and until after such change has been approved or au- 
thorized by the Commission. Such change as approved or 
authorized shall become effective as ordered. * * *,.” 


It is the general rule that the form of the concession or rebate is 
immaterial, if unlawful preference or prejudice results, and that in de- 
termining the validity of an agreement relating to concessions by a 
common carrier, the intent is imputed, where the effect of the agree- 
ment is to violate the law. United States v. Northern Pacific Railway 
Company, 18 F. (2d) 299, Cleveland, C.C. & St. L. Ry. Co. v. Hirsch, 
204 F. 849. 
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As a common carrier by motor vehicle, under the Nebraska law, 
must, as a condition to receiving and maintaining his certificate, pur- 
chase public liability and property damage insurance in the amount re- 
quired by the railway commission, we assume that the charge made by 
the contractor referred to for insurance, as well as for the other items 
mentioned, is meant to cover obligations of the contractor himself, and 
that he is attempting to shift apart of his overhead expense to the 
common carrier. 


It is our opinion that the carrying out of such an arrangement would 
be illegal. 


September 24, 1941 
Nebraska State Railway Commission. 


In your letter of September 8 you set forth Section 75-708 Compiled 
Statutes of Nebraska for 1929, which reads: 


“Nothing herein shall prevent the carriage, storage, or handling 
of freight free, or at reduced rates, for the state, or for any 
city, county or town government, or for charitable purposes, or 
to and from fairs and expositions for exhibition thereat or the 
transporting free of household goods of express employees or 
railroad employees, moved in the service of their respective 
companies; or the transporting free of personal property of 
those who are employed exclusively by express companies or 
railroad companies operated by steam; nor to prevent any com- 
mon carrier from carrying property free, with the object of 
providing relief in cases of general epidemic, pestilence or other 
calamitous visitation.” 


You submit two questions relating to the application of the foregoing 
section. The first: 


“Will you kindly advise if it is proper for carriers in this state 
to submit bids quoting rates other than those prescribed by 
Official Motor Vehicle Tariff No. 2, for the transportation of 
the property of the U. S. Government in intrastate commerce.” 


And secondly you ask: 


“Will you also advise if it would be necessary for a carrier 
transporting property for the U. S. Government in intrastate 
commerce to have requisite authority issued in a certifiate of 
public convenience and necessity, from this Commission, before 
he can legally transport such property.” 


It seems to us that the basic and fundamental question to determine 
is the comprehensiveness of the term “state” as used in the section. 
That is, does “state” refer to The State of Nebraska, or is it used in 
a broader sense so as to include the federal government? 


Under the Federal Motor Carrier Act “state” is defined to mean 
“any of the several states and the District of Columbia.” 


Under the Interstate Commerce Act reference is made to free and 
reduced rate shipments of property “for the United States, state or muni- 
cipal governments.” (T. 49, Sec. 22, USCA). 


The latter act was passed many years before the Nebraska statute 
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in question, so I assume the Nebraska legislature had it in mind when 
it framed our law. 


“State” is generally used to indicate an individual state of the 
union in contradistinction to the United States as a nation. Used in the 
international sense, the United States is, of course, “a state”. See 
McLaughlin vs. Poucher, 17 A. (2d) 767, 770. 


It seems quite obvious that “state” as used in Section 75-708 was 
intended to mean The State of Nebraska in its political or governmental 
capacity. This being true, the federal government and its agencies are 
necessarily excluded. 


The federal statutes regulating commerce have no application to 
transportation which is strictly intrastate, even though carried by 
carriers otherwise engaged in interstate commerce. 


The statute in question is, in its nature, permissive only. This 
means that under some circumstances, the state and the carriers may 
contract for a rate for a particular shipment, independently of estab- 
lished tariffs. However, ordinarily the state is only entitled to have its 
property transported at the lowest rate available to the general public. 
Such is the rule with reference to the transportation of federal govern- 
ment property, with the exception that from such rate is subtracted 
land grant deductions. 


The foregoing does not bear directly on the questions put to us in 
your letter. It is mentioned to indicate that the government is not 
favored over its citizens except under unusual circumstances. 


Specifically answering your first question, it is our opinion that it is 
unlawful for carriers to quote rates other than those prescribed by 
Official Motor Vehicle Tariff No. 2, for the transportation of United 
States government property in intrastate commerce. 


Specifically answering your second question, it is our opinion that 
carriers transporting property for the federal government in intrastate 
commerce must comply with all provisions of the Nebraska Motor Car- 
riers Act, the same as though they were transporting property for the 
general public. 


March 30, 1942 
Nebraska Liquor Control Commission. 
In your letter of January 19 you say: 


“In keeping with the plan to provide for the stamping of 
liquor by distilleries, rectifiers, blenders, and importers, we 
have passed Regulation No. 42, a copy of which is herewith 
enclosed. 


“The regulation provides that liquor can only be transported 
into the state by bonded common carriers. 


“Would it be within the intents and purposes of the Nebraska 
Liquor Control Act, if the Commission would make an exception 
to this rule, by allowing Nebraska wholesalers to take out a 
license provisioned in terms similar to the present bonded 
carriers’ licenses for unstamped liquor, so as to enable them 
to transport their own imports into the state?” 
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Section 53-322 Compiled Statutes, Supplement 1941, permits com- 
mon carriers to transport liquor into the state under certain safeguards 
and regulations and provides for the issuance of permits to such carriers. 


Section 53-301, Compiled Statutes, Supplement 1941, makes it un- 
lawful for one who has not received such a permit from the Commission 
to transport unstamped liquor into the state. State v. Hyslop, 131 Neb. 
681. 


We do not, however, believe that Section 53-301 may be extended to 
wholesalers so as to permit them to transport their own imports into 
the state. They are definitely not common carriers since they transport 
their own imports exclusively and do not serve the general public. 


We would not advise the making of the exception to which you 
refer in your letter above quoted. 


COMPENSATION 
April 1, 1942 
Mr. Clifford H. Phillips, Acting County Attorney, Red Cloud. 
Reference is made to yours of recent date in which you say: 


“Section 83-735 Comp. Statutes of Nebr. 1941 Supplement pro- 
vides in part as follows, ‘The commissioners of insanity shall 
be allowed at the rate of $3.00 per diem each, for all the time 
actually employed in the duties of their office;’ it also provides, 


‘The examining physician shall be entitled to $5.00 for each case 
examined.’ Section 83-705 requires that one member of the 
committee be a respectable practicing physician. 


“Is the physician entitled only to the $5.00 fee and his expenses 
for each case, or is he entitled to receive $5.00 for the examina- 
tion and the $3.00 per diem fee in addition to the $5.00 fee for 
the examination?” 


We have made an examination of the statutes with respect to the 
problem which you present and find that Section 83-705 of the 1929 
Statutes provides for the appointment of a board of commissioners of 
insanity, composed of the clerk of the District Court, a respectable 
practicing physician and a respectable practicing lawyer. These com- 
missioners are allowed a per diem of $3.00 each, under the provisions of 
Section 83-735. They shall also be allowed their necessary and actual 
expenses, including mileage. This section further provides that the 
clerk shall receive, in addition, one-half as much for the making of the 
required entries of the meetings, and the examining physician shall be 
entitled to $5.00 for each case examined and mileage at the rate of five 
cents per mile each way. This is additional compensation, and if the 
examining physician is also a member of the board, then he would be 
entitled to both fees. 


April 1, 1942 
Mr. Hugh W. Hisenhart, County Attorney, Trenton. 
We have your request for an opinion relative to the compensa- 
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tion of county Commissioners affecting your county. 


According to the figures we have on the population of your county, 
your county apparently comes under the provision of the statutes ap- 
plying to counties having less than 13,000 inhabitants and not under 
township organization, in which the salaries of the county board mem- 
bers are fixed at not to exceed $950.00, the members to be paid $5.00 
per day and five cents per mile for the time they shall be necessarily 
employed in the duties of the office. 


You, undoubtedly, refer to the opinion rendered by this office to the 
county attorney of Rock County, Nebraska. The question there was 
slightly different than the one raised by your inquiry, as in that 
opinion the question was not of amount but of manner of payment. 
But, as we understand your question, it is: Can the commissioners 
draw $5.00 per day for every day put in on road work, in excess of this 
yearly maximum of $950.00? 


Under Section 33-128 Compiled Statutes, Supplement 1941, a further 
proviso is contained in the following words: 


“Provided, further, that for each day actually employed in 
directing road work in his district each member of the county 
board shall be paid the sum of five dollars per day to be paid 
out of the road fund of his district.” 


It is our opinion that in view of the decision of the Supreme Court 
of Nebraska in the case of State ex rel. Maltman v. Adams County, 
119 Neb. 826 ,231 N. W. 29, this pay for road work may be in addition 
to the $950.00 maximum, but your attention is called to the holding of 
the Court in the Maltman case to the effect that this excess can only 
be paid providing the road district in which the work is done has a 
fund from which such compensation can be paid. Inasmuch as you do 
not say in your letter whether you do have such a district road fund, 
it is impossible for us to say whether there is any fund in your county 
out of which this over the maximum payments may be made. Inas- 
much as that matter is thoroughly discussed by the Supreme Court in 
the Maltman case, cited supra, we would recommend that you carefully 
consider that decision. Paragraphs three and four of the syllabus 
therein are pertinent. You will also note that the county board mem- 
bers cannot be paid mileage in addition to said $5.00 per day for 
directing road work. 


We trust that this answers your inquiry on the matter. 


COMPENSATION COURT 
September 4 ,1941 


Frank M. Coffey, Presiding Judge, Nebraska Workmen’s Compensation 
Court. 


You ask whether or not the compensation court has authority under 
Section 48-135 to order an autopsy on a deceased workman where the 
widow is claiming compensation for his death. 


Section 48-135 provides: 


“In all death claims where the cause of death is obscure or 
disputed, any interested party may require an autopsy, the 
cost of such autopsy to be borne by the party demanding the 
same.” 
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Tennessee has a provision in its workmen’s compensation act which 
is almost identical with Section 48-135 . The provision of the Tennessee 
law has been before the courts of that state on two occasions, and 
their approach to the problem there presented is helpful in solving 
your problem. 


In Battle Creek Cole & Coke Company v. Martin, et al, 290 S. W. 
18, the trial court excluded the testimony of two doctors who had per- 
formed an autopsy on the deceased workman. The basis for the ruling 
was that the widow had not given her consent to the autopsy. In addi- 
tion to the claim that no consent was obtained it was claimed that the 
legislature had no right to enact such a statute. The court held that 
since the compensation law was elective that its terms formed part of 
the contract of employment, and that one who elected to come under 
the act could not attack its validity. The court said that one claiming 
the benefits must also assuine the burdens. The court in conclusion 
said: 


“We are of the opinion that a dependent who claims under the 
workmen’s compensation statute cannot deny the right of the 
employer to have an autopsy upon the body of the deceased 
employee, where the cause of death is obscure or disputed.” 


In the other Tennessee case, Lenoir Carworks v. Hill, 44 S. W. (2d) 
321, the court held that a refusal to permit the autopsy did not 
bar recovery. In the latter case no formal demand for the autopsy 
was made. In construing the section which provided for the autopsy 
the court said: 


“We are of the opinion that this is a right which the employer 
may enforce by proper proceedings.” 


The court indicated that the employer would have to file an applica- 
tion within a reasonable time and make a showing that the case was 
one contemplated by the section granting the right to an autopsy. 


We believe that similar proceedings may be maintained before the 
Nebraska Workmen’s Compensation Court by virtue of Section 48-162, 
Comp. St. Supp., 1939, which gives to the court “authority to administer 
and enforce all of the provisions of the Nebraska Workmen’s Compen- 
sation law.” 


In Cabe v. Parker-Graham-Sexton, Inc., 202 N. C. 176, 162 S. E. 223, 
the supreme court of North Carolina held that ordinarily the granting of 
an autopsy was a matter of discretion with the court when applied for 
by those to whom the right was given by statute. 


Our conclusion, therefore, is that upon an application and a showing 
that the cause of death is obscure or disputed, that the court may 
order an autopsy, upon the body of a deceased employee. The costs of 
such an autopsy must be borne by the party requesting the autopsy. 


COMPLAINTS 
September 3, 1940 
Commissioner of Labor. 
In your letter of August 27, you state: 
“T should like to have an opinion from you as to whether a 
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female employee who has been employed by an employer in 
violation of Section 48-205 of the Compiled Statutes of Ne- 
braska for 1929, has the same right to file a complaint with 
the County Attorney as an inspector from the Labor Depart- 
ment, and if the County Attorney is as obligated to receive 
this complaint and push charges as if the complaint is filed 
by an inspector.” 


Section 26-901, Compiled Statutes of Nebraska for 1929, provides: 


“It shall be the duty of the county attorney, when in possession 
of sufficient evidence to warrant the belief that a person is 
guilty and can be convicted of a felony or misdemeanor, to 
prepare, sign, verify and file the proper complaint against 
such person, to appear in the several courts of their respective 
counties and prosecute and defend, on behalf of the state and 
county, all suits, * * * civil or criminal, arising under the laws 
of the state, * * *”. 


The female employee would have the same right to complain to 
the county attorney as an employee of your Department. However, the 
filing of the complaint rests within the discretion of the county at- 
torney, because he must be satisfied that there is sufficient evidence 
not only to sustain the belief that the employer is guilty but sufficient 
evidence to warrant the belief that a conviction can be had. 


Subject to the aforementioned discretion, the county attorney should 
not be concerned with the question of who furnishes the information 
of the commission of a crime but only whether that information is 
correct. 


CONTRACTORS 
July 3, 1942. 
Mr. O. M. Olsen, Commissioner of Labor. 


In your letter of June 29, 1942, you direct our attention to Section 
48-212, Compiled Statutes of Nebraska and ask for an interpretation of 
the meaning of the word “contractor” as used in this section of the 
statute. 


This section is as follows: 


“Whenever any employee of any public service corporation or of 
a contractor who works for such corporation or contractor do- 
ing business in the state of Nebraska shall be discharged or 
voluntarily quits the service of his employer it shall be the 
duty of the superintendent or manager, or contractor, upon the 
request of such employee, to issue to such employee a service 
letter, setting forth the nature of the service rendered by such 
employee to such corporation, or contractor, and the duration 
thereof and truly stating the cause for which such employee 
was discharged or quit such service.” 


Further in your letter, you say: 


“We frequently have inquiries from discharged employees of 
factories, trucking concerns, retail establishments, and other 
employers who, of course, are contractors in some respects, that 
is to say at least they contract for the service of other employ- 
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ees, and it is presumed that in many instances they contract to 
manufacture articles or to deliver goods, or to perform other 
services.” ' 


We do not believe that it was the intention of the legislature in 
using the word “contractor” in this section to use it in the sense set 
out in your paragraph, that is both parties to a contract, for if that 
interpretation is put on the word “contractor” as used in this section of 
the statute, it might also include both employer and employee and if so 
used would make this section of the statute meaningless. 


It is further our belief that the legislature did not use the word 
“contractor” in the broad sense of every employer, or it would have so 
stated by using such words as “every person, firm, corporation, co- 
partnership, etc.” instead of using the word “contractor” alone. 


It is our belief that the legislature intended to use the word “con- 
tractor” in the strict sense of a builder or one who furnishes by labor 
and material for the erection of a structure. Breeding v. Nelson, (Dela.) 
143 A. 23, 60 A.L.R. 1252. 


It is our opinion that if the legislature had intended to cover other 
groups of employer, it would have named the employers to be covered, 
as the legislature did in Section 48-204 of the same article, in which it 
said: 


“Any agent, proprietor, superintendent or employer in the state 
of Nebraska * * *.” 


Or it would have named the particular businesses to be covered by the 
act, such as it did in Section 48-205, wherein it said: 


“In metropolitan cities and cities of the first class no female 
shall be employed in any manufacturing, mechanical or mer- 
cantile establishment, laundry, hotel or restaurant, office or 
by any public service corporation in this state more than nine 
hours during any one day or more than fifty-four hours in 
one week.” 


Trusting this answer your inquiry satisfactorily. 


CO-OPERATIVE CREDIT ASSOCIATIONS 
November 21, 1939 


Department of Banking. 


Answering your letter of October 19, regarding liquidation of Co- 
operative Credit Associations, you set out Section 24-1329 Compiled 
Statutes, 1929, and ask: 


“In your opinion would the phrase ‘under the direction of the 
state banking board’ impose on this department the responsi- 
bility of making regular examinations and exercising the same 
supervision as we would of going associations, or should this de- 
partment attempt to exercise any supervision after the mem- 
bers have voted a dissolution and the liquidating committee has 
been elected?” 


Under the wording of the statute in question, it would be our 
opinion that the liquidation of the assets of the association should be 
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carried on under the control of the Banking Department to the same 
extent, so far as is possible, as in the case of going concerns. 


CORPORATIONS 
September 5, 1939 
Department of Banking. 
We have your letter of August 21, in which you say: 


“We have an application from the above named Company to 
issue and sell $100,000 of its Capital Stock in the State of Ne- 
braska. This Company is an Investment Trust type of corpora- 
tion. The Company is incorporated under the laws of the 
State of Maryland. 


“We have held up the application due to the fact that the Com- 
pany purposes to make a regular distribution in cash to the 
stockholders of 10c per share even though such a distribution 
would be required to be made partially from paid-in surplus. 
We advised the Company that our Statute prohibited the pay- 
ment of dividends out of capital and therefore would have to 
give this matter further study. The Company asked for an 
opinion from its attorneys, Pam, Hurd & Reichmann of Chicago 
which was received this morning and which we are attaching 
to this letter for your review and consideration. 


“Section 81-5419 Compiled Statutes of Nebraska for 1929 pro- 
vides as follows: 


“‘No applicant receiving an authorization order under this Ar- 
ticle shall declare or distribute a dividend of any kind or in any 
amount whatsoever unless and until such dividend has been 
actually earned and received by the applicant through the 
medium of net profits earned and received by the applicant 
from its business at the time such dividend is declared.’ 


“We would like an opinion from you as to whether or not the 
proposed distribution to the stockholders by this company 
would be in violation of our Securities Law, or whether there 
is a distinction between the payment of a dividend and the 
making of a distribution.” 


We have carefully examined the opinion of Pam, Hurd & Reich- 
mann, of date August 9, a copy of which was furnished you and is at- 
tached to your letter. We are by no means satisfied with the points 
urged and the conclusions reached in the said opinion. It appears that 
under the charter of the corporation, shares have a par value of ten 
cents per share and a net asset value of $6.00 per share, plus sales 
commission, and the difference between the net asset value of shares 
and their so-called par value, is credited to paid-in surplus, and what is 
termed a distribution of surplus, is made quarterly. 


It is stated that such charter provisions and transactions are valid 
under the law of Maryland. On this we express no opinion, although 
we find no citation of authority in said opinion from the Maryland 
Courts sustaining the same. We are satisfied this charter provision 
would not be valid in Nebraska. 
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We do not claim, of course, that the laws of Nebraska apply to 
powers of a corporation chartered in Maryland. In other words, our 
Courts do not have visitorial powers and cannot govern the internal 
affairs of non-resident corporations. We can, however, and do, pre- 
scribe regulations which must be followed by foreign corporations desir- 
ing to sell their shares in Nebraska. We regard Section 81-5915, Com- 
piled Statutes 1929, as being a valid enactment designed to safeguard 
Nebraska investors by defining the type of corporations which may be 
permitted to sell their stock in the State of Nebraska. 


We cannot accept the distinction between “dividend” and “distribu- 
tion” made in the opinion. It is plain that a portion of the capital rep- 
resented by shares which have been sold to the public is set aside as 
surplus and from thence a distribution is made back to the stockholder. 
We can see no difference between this method and a declaration of a 
dividend on capital stock out of capital which is plainly forbidden by our 
statute. It is the intent to indirectly do what would not be permitted to 
be done directly. 


We, therefore, think you would be justified in refusing to authorize 
this company to sell its stock in Nebraska so long as it adheres to the 
plan of operation in question. ; 


June 10, 1942 
Mr .Charles R. Shopp, County Attorney, Imperial. 


Under date June 5 you say: 


“T would like your opinion as to whether or not the physical 
property of the Highline Electric Association located in this 
county is taxable in Nebraska. 


“The above association has physical property in Chase County 
of approximately $5000.00 valuation. The property located in 
this county consists chiefly of poles, wires, transformers, etc. 
The corporation itself is a Colorado Corporation and has prop- 
erty inventoried outside the State of Nebraska at $197,794.72. 
I have observed from our chattel records that the above cor- 
poration has conveyed by chattel mortgage the above property 
or most of it. The United States of America is mortgagee. 
The above corporation has appointed a business agent in Ne- 
braska. 


“I have advised the County Assessor that the above property 
located in Chase County should be assessed by the taxing au- 
thorities of this county.” 


We can see no reason why the physical property of said association 
in Chase County should not be assessed for taxation in Chase County, 
Nebraska. 


CORPORATION STOCK 
March 2, 1942 
Honorable Frank J. Brady, State Tax Commissioner. 
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Under date February 13, you say: 


“The following is typical of three letters we have received rela- 
tive to the Lincoln Telephone and Telegraph Company stock: 
‘The question has arisen in this County as to whether or not 
individual owners of stock of the Lincoln Telephone & Telegraph 
Company are required to list the same as an intangible under 
class B on the personal property schedule. I have always 
been of the opinion that this company, while a foreign cor- 
poration, had domesticated, and that the tax on its capital 
stock was paid by the company direct. I would like your 
statement as to this proposition, not only for 1941 but going 
back for the years of 1938-39-40. I would appreciate your 
prompt reply for the reason this matter is involved in a claim 
in an estate filed under the provisions of Chapter 158, 1941 
Session Laws.’ 


“T would appreciate an opinion covering this at your earliest 
convenience.” 


Under the provisions of Section 77-701, Compiled Statutes of 
Nebraska for 1929, a formula is set out for determining the value of 
the shares of stock of a domestic corporation and provision is made for 
payment by the corporation of any assessment levied against these 
shares of stock as intangible property. 


The Lincoln Telephone and Telegraph Company was incorporated 
under the laws of the State of Delaware, but in 1937 domesticated under 
the provisions of Section 24-222, Compiled Statutes of Nebraska for 
1929. It has been treated as a domestic corporation with regard to the 
payment of taxes levied upon its shares of stock as intangibles ever 
since its domestication. 


In 1941, Section 24-222, Compiled Statutes of Nebraska for 1929, was 
amended by Section 24-1100, C. S. Supp. 1941. However, after a care- 
ful examination of this latter statute, we are convinced that there has 
been no change in the status of the Lincoln Telephone and Telegraph 
Company and that it is still entitled to be treated as a domestic cor- 
poration so far as the payment of intangible taxes upon its shares of 
stock are concerned. In other words, it may still, we believe, pay the 
taxes upon its shares of stock at the source following the formula laid 
down in Section 77-701, Compiled Statutes of Nebraska for 1929. 


COSMETOLOGIST 
January 19, 1939 
Board of Cosmotologist Examiners. 


In your letter of January 17, you ask, “May we permit jobbers to 
bring in demonstrators and guest artists for a convention?” 


Section 71-2102, defines cosmetology “To be and includes any or all 
work generally and usually included in the term ‘hairdressing and beauty 
culture’, and performed in so-called hairdressing and beauty shops 
patronized by women and children’. 


As we interpret this provision ‘demonstrators and guest artists” 
appearing before a convention, would not come within the terms of the 
statutory definition and consequently would not constitute the practice 
of cosmetology. 
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Your second question inquires as to the right of a licensed cos- 
metologist, who is not approved as an instructor, to sell his services at 
a convention or public meeting. Assuming that the services rendered 
at the convention or public meeting constitute the practice of cosmetolo- 
gy, we can see no reason why such a party would have to meet the 
qualifications you have laid down for an instructor. As we interpret 
the regulations establishing qualifications for an instructor, they are for 
the purpose of insuring well qualified teachers for those who are pre- 
paring themselves to take examination for a license to practice. The 
party who appears before a convention or public meeting is addressing 
those who have already obtained their licenses, and hence there would be 
no reason to attempt to impose the qualification of an “instructor” 
upon such a person. 


Your third question asks, “May an apprentice finish twelve months 
in a beauty shop and then enroll in a beauty school before appearing for 
the State examination, (shop owner having sworn to teach such ap- 
prentice the complete course in preparation for examination?” 


Section 71-2103, governs the requirements governing training and 
qualifications to receive a certificate of registration to practice cos- 
metology. The answer to your question appears under requirement (3) 
of Section 71-2103, which is “who has practiced as an apprentice for a 
period of at least six months under the immediate supervision of a 
registered cosmetologist having notified the Board when the apprentice- 
ship started, OR who has graduated from a school of cosmetology ap- 
proved by the Board’. As we interpret this provision an applicant may 
either prepare herself for examination, as provided for in the Act, by 
serving as an apprenticeship for a period of at least six months under 
the immediate personal supervision of a registered cosmetologist, or 
having taken the course of study required for graduation from an ap- 
proved school of cosmetology or both. We can find no restriction limit- 
ing the amount of training one may have before taking the examination. 
From the part of your question in parenthesis it appears that you are 
concerned over the failure of the person under whom the apprentice is 
studying to fully prepare the apprentice for an examination. Although 
such a situation may work a hardship on some particular applicant, we 
can see no authority in the law for refusing to permit a candidate for 
examination to take the Board’s examination by reason of meeting the 
alternative means of qualification. : 


January 20, 1939 
Board of Cosmetologist Examiners. 


In your letter of January 12, 1939, you submit the three following 
questions: 


1. Since Section 71-2101 and 71-2110 of our statutes provide that 
only licensed cosmetologists may practice beauty culture in 
Nebraska, may we continue to prohibit unlicensed persons too 
from demonstrating cosmetics or doing manicuring in the 
future? Heretofore, we have allowed manicurists to work 
without being licensed. 


2. Since Section 71-2101 provides that cosmetology may be prac- 
ticed only in a room set aside for the purpose, may we continue 
to compel beauty shops to provide ceiling high partitions to 
separate their shops from living quarters? This is one done as 
@ sanitary measure. 
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8. In the case of persons who are delinquent, should we require 
one dollar fine for each year of such delinquency plus the $1.00 
for the present year? 


Question 1, contains two questions. It is true that Section 71-2101, 
provides in effect ‘that only licensed cosmetologists may practice beauty 
culture in Nebraska”. However, in our opinion, a demonstrator of cos- 
metics does not come within the terms of Section 71-2101, (which de- 
fines “the practicing and teaching of cosmetology’’) where the demon- 
strator uses a paid model. If the demonstrator applies creams and does 
other work generally and usually performed in so-called hair-dressing 
and beauty shops upon the public, we feel that it would constitute the 
practice of cosmetology. 


In regard to part two of question 1, we note that you have allowed 
manicurists to work without being licensed. Our opinion is that if 
manicuring is a phase of the work generally and usually included in the 
term “beauty culture” and performed in so-called hair-dressing and 
beauty shops patronized by women and children that it constitutes 
the practice of cosmetology and should be performed only by licensed 
operators. 


Question 2, inquires as to your authority to compel beauty shops to 
provide ceiling high partitions to separate their shops from living quar- 
ters. It is our opinion that you may rightfully enforce such a require- - 
ment. Section 71-2101, provides “cosmetology may be practiced in the 
home providing a room be fitted up for that purpose”. The word “room” 
presupposes an area enclosed by ceiling high partitions. There is further 
justification for such a requirement in Section 71-2101, providing that 
there is some relation between your requirement and the prevention of 
the spread of diseases. The section provides “the Department of Health 
shall prescribe such sanitary rules as it may deem necessary with refer- 
ence to the condition under which the practice of cosmetology shall be 
carried on and the precaution necessary to be employed to prevent the 
causing and spread of infectious and contagious diseases. 


The answer to question 3, is found in Section 71-2108, C. S. Supp. 
1937, which provides the “every registration certificate which has not 
been renewed during the month of December in any year, shall expire 
on the 31st day of December in that year and the fee for the restoration 
of an expired certificate shall be $2.00, instead of the usual $1.00 for the 
renewal when filed on time. A registered cosmetologist whose certificate 
of registration has expired may have his or her certificate restored 
immediately upon payment of the required restoration fee’. As we 
interpret this section, youshould not “require $1.00 for each year of 
such delinquency plus the $1.00 for the present year”. The language 
is clear and under this law no fine is contemplated. The restoration fee 
of an expired certificate shall be $2.00, which is the only amount you 
are entitled to collect for reinstatement of a registered cosmetologist. 


February 1, 1939 
Department of Health, Board of Cosmetologists Examiners. 


You have asked this office, in substance, whether saleswomen, who 
advise prospects on skin problems and recommend to their prospects the 
proper color of make up, have to be licensed cosmetologists. You state 
that they do not personally apply the creams and make up to the pros- 
pects, but only advise them as to its proper application and, in some 
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instances, supplement such advice by pamphlets containing directions 
for using the product which they are selling. 


Section 71-2101 Compiled Statutes of Nebraska, 1929, provides that 
“no person shall practice or attempt to practice cosmetology, hair- 
dressing or beauty culture” unless licensed. 


Section 71-2102 Compiled Statutes of Nebraska, 1929, defines the 
practicing and teaching of cosmetology “to be and includes any or all 
work generally and usually included in the term ‘hair-dressing’ and 
‘beauty culture’, and performed in so-called hair-dressing and beauty 
shops patronized by women and children.” 


It is the opinion of this office that the procedure outlined in your 
letter constitutes the “selling of cosmetics” and not the “practicing” 
nor “teaching” of cosmetology. 


Whether or not the application of a cream by a saleswoman, re- 
gardless of whether she is a licensed cosmetologist or not, would con- 
stitute the “practicing” of cosmetology, we would not decide, because 
you state in your question that such is not a part of the hypothetical 
sales technique used by the saleswomen. 


January 31, 1941 
A. L. Miller, M.D., Director of Health. 


You ask whether or not a student in a cosmetology school may 
legally work on the public although she is not a licensed cosmetologist. 
You also want to know whether or not a fee may be charged for the 
work of such student. 


In Section 71-2101, Compiled Statutes of Nebraska for 1929, it is 
provided that a school of cosmetology shall be under the direct super- 
vision and management of a registered cosmetologist. There also is a 
provision that: 


“* * * not more than one apprentice to three registered 
operators or less, shall be employed at any one time in any 
beauty culture shop. * * *” 


In Section 71-2103, Compiled Statutes of Nebraska for 1929, the 
qualifications for a certificate are enumerated. No. 3 provides: 


“Who has practiced as an apprentice for a period of at least 
six (6) months under the immediate personal supervision of a 
registered cosmetologist, having notified the Board when the 
apprenticeship started, or who has graduated from a School 
of Cosmetology approved by the Board, * * *” 


Section 71-2105, Compiled Statutes of Nebraska for 1929, provides 
for examinations, and, among other things, requires that the examina- 
tion shall include ‘‘a practical demonstration.” 


The foregoing references to the statutory provisions indicate very 
clearly that an applicant may receive her training in either of two 
ways. One is the apprenticeship method and the other is the school 
method. “Apprenticeship” connotes the idea of learning by doing. No 
doubt the Legislature expected the applicants who have prepared them- 
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selves in schools to have the same opportunities as those who were to 
be trained in the shops. It is our opinion that students and apprentices 
may under the direct supervision of a licensed cosmetologist practice 
upon the public. 


The only provision with reference to charges is found in Section 
71-2101, which says “that no registered cosmetologist may receive from 
such registered apprentice any money or thing of value for such assist- 
ance.” In other words, the licensed individual cannot charge the as- 
sistant or apprentice for learning the trade. Since there is no limita- 
tion upon the right to be compensated for services, we must conclude 
that it is not necessary to offer these services for no compensation. 


July 9, 1941 
A. L. Miller, M.D., Director, State Department of Health. 
In your letter of July 7, you state: 


“The Department of Health would like to know if the Cos- 
metology Board, during the time they are meeting as a board 
and acting in their official capacity, can receive a compensa- 
tion for inspecting schools under section 71-2111, Compiled 
Statutes, 1929.” 


Although there is no specific provision in the act governing the 
question submitted, there are several indications that the schools must 
be approved by the Board of Cosmetologist Examiners. It would 
seem to follow that the Board should have the right to visit the schools 
to determine whether or not such schools meet the standards prescribed 
by the Board. Although the section in question limit the membership 
of the Board to compensation ‘on the days when they are in meeting” 
it seems to me that it was contemplated that the Board could, if it saw 
fit, make these inspections and examinations while “in meeting.” 


The Legislature took sufficient precautions to limit the amount of 
money this Board could spend by providing that the members could be 
reimbursed for time and expenses not to exceed one thousand dollars 
per annum. They are further limited by the provision which requires 
that both salaries and expenses can be paid only from the fund created 
by the fees which the cosmetologists pay. 


July 31, 1941 
A. L. Miller, M.D., Director, State Department of Health. 


You have attached a copy of the rules and regulations governing 
apprentices which were recently adopted by the Board of Cosmetologist 
Examiners. You request the opinion of this office with reference to the 
validity of the rules and regulations. 


Rule A provides that the shop owner where the apprentice is to 
be trained shall have thirty odd items of equipment. Among these are 
the following which we feel should be noted in this opinion: Six dif- 
ferent text books; one block head, to be placed on a standard at proper 
height so that students may stand while working; one radio bell light; 
one black board; one dictionary; one complete set of charts; and one 
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chair with table arm rest for study room. Of the items not mentioned 
the list of equipment requires as high as thirty units or pieces of certain 
items. 


Rule B requires the shop owner to “keep an accurate account of 
the hours of study spent in each particular subject, as required by the 
Cosmetology Board. A record of this report must be sent in to the 
Bureau of Examiners by or before the first of each month. 


Rule C provides that “a printed or typewritten schedule showing 
the days or hours for a particular course of study must be posted in 
the shop, and a copy thereof made available for the apprentice.” 


Rule D requires the shop owner to provide a separate study room 
a the use of the apprentice which must be well ventilated and well 
ighted. 


Rule E provides: ‘Before a shop owner shall be granted the privi- 
leges of having an apprentice, she must submit qualifications for an 
instructor’s license, and be granted the same by the board. The qualifi- 
cations for an instructor’s license are as follow: 1. Graduation from an 
approved school of cosmetology, and submit a photostatic copy of her 
diploma; 2. Furnish a medical certificate. 


Rule F requires the shop owner to furnish all of the supplies listed 
and Rule G requires the owner to submit an affidavit showing that the 
owner has the required equipment in her shop. 


There are some four or five references to apprentices in the cos- 
metology act. It is unnecessary to enumerate these. Suffice it to say 
that none of them indicate authority for the regulations referred to 
herein. The Department of Health has authority to prescribe sanitary 
rules for shops and authority to enforce sanitation for the public 
welfare. 


We find no authority in the act for the promulgation by the Board 
of any rules relating to apprentices. We have interpreted the act as 
giving implied authority to the Board to make certain rules regulating 
schools because of the Board’s authority to approve schools of cosmetol- 
ogy. We find no authority in the act, and concluding that the regula- 
tions are unreasonable and bear no relationship to sanitation it is our 
opinion that the rules are invalid and that the only regulations with 
reference to apprentices which are enforceable are those which are set 
out in the cosmetology act. 


July 24, 1942 
W. S. Petty, M.D., Acting Director, State Department of Health. 


In your recent letter you set forth considerable information and 
ask the following questions: 


“1. Can the Board establish a rule for reciprocity? 


“2. If so, may they provide for a temporary permit with or 
without an examination? 


“3. Can they charge $10 for the issuance of said temporary 
permit?” 


Section 71-501 Compiled Statutes of Nebraska for 1929, deals with 
reciprocal licenses to practice professions in the State of Nebraska, and 
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provides that reciprocal licenses in the various professions, which 
would include cosmetology, may be granted by the department without 
examination, providing the standards of the state from which the ap- 
plicant comes, are equal to those of the State of Nebraska. The 
section sets out some definite qualifications. This section, however, 
sets out, in the very first part thereof, one exception to the rule of 
granting such reciprocal licenses, which exception states that the de- 
partment, without examination, may issue reciprocal licenses “except 
where a practical examination is required.” 


Section 71-2105 Compiled Statutes of Nebraska for 1929, the article 
on the practice of cosmetology, states that the examination of appli- 
cants for certificates of registration to practice as registered cosmetolo- 
gists shall include both a practical demonstration and a written and 
oral test. 


Section 71-504 Compiled Statutes of Nebraska for 1929, makes 
provision for a special examination in those professions requiring a 
practical examination in connection with the admission of the applicant. 


Also, Section 71-405 Compiled Statutes of Nebraska for 1929, 
under the general article on examinations, provides for the giving of 
special examinations and states that said examinations may be given 
at the expense of the applicant. — 


Section 71-2108 Compiled Statutes, Supplement 1941, sets out the 
fees to be charged for the practice of cosmetology, which are a fee of 
$10 for the examinations to be given, which includes the first year’s 
registration fee, and a further fee of $1 per year thereafter, providing 
the license is obtained before the first of the following year and a fee 
of $2, providing the license is obtained after the beginning of the new 
year. 


Taking into consideration the above statutes, it is our opinion: 


1. That the board has the right to establish a rule for reciprocity, 
as far as the practice of cosmetology is concerned, but that the board 
has no authority to change the requirements set out in the statute, 
under which the applicant must obtain reciprocity and, further, that 
the board has no right to waive any of the qualifications of the ap- 
plicant seeking reciprocity, which qualifications are required under the 
Nebraska law. If the board could waive the qualification of the taking 
of an oral or practical examination, it could be argued that the board 
would also have the right to waive other qualifications and the law 
would be practically meaningless. 


2. It is our opinion that the board does not have the power to pro- 
vide for a temporary permit without an examination, unless the ap- 
plicant has passed examinations in the state of his residence which are 
equal to the examinations required by the Nebraska law. We believe 
that this is especially so because the legislature provided opportunities 
for such examinations, the purpose of which was, undoubtedly, to cover 
situations of this kind. 


8. It is also our opinion that the board does not have power or au- 
thority to charge any other fees than those expressly set out in the 
statute. It is our opinion that the board cannot charge a $10 fee for 
the issuance of any temporary permit. 

Trusting this answers your inquirie satisfactory. 
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COUNTIES 
November 20, 1939 
Honorable Ray C. Johnson, State Auditor. 


In your letter of November 14, you ask whether or not permanent 
records in the various county offices constitute “personal property” in 
the custody and possession of a county officer, so as to require their 
inclusion in the inventory contemplated by the above enactment. 


Section 2(a) of said enactment in part provides: 


“Each county officer shall make, acknowledge under oath and 
file with the County Board of his county an inventory state- 
ment of all county personal property in the custody and pos- 
session of said county officer.” 


The ‘permanent records” constitute personal property in our 
opinion. The use of the word “all” in the act is certainly sufficiently 
inclusive to include the permanent records, and its use indicates to us 
that the Legislature meant that personal property of every kind and 
description should be listed. 


You ask whether or not Section 2 (b) which provides that “the 
County Board * * * shall likewise make a full and complete inventory 
statement of all tools, machinery, equipment and appliances belonging 
to their respective counties used or intended to be used in the repair 
or construction of any highway road or any work within said counties 
for which public funds are to be expended in whole or in part * * *,” 
requires the County Board to list “bridges and culverts.” 


It is our opinion that “bridges and culverts” which have become a 
part of the highway system of the county are not within the contem- 
plation of the act. Section 39-105, Compiled Statutes of Nebraska for 
1929, provides a method of keeping a record of culverts and bridges. 
This section was not repealed nor amended at the time L. B. No. 132 
was considered and passed. This would indicate that so far as bridges 
and culverts already in place are concerned the method of inventorying 
them is adequately taken care of by Section 39-105. However, we feel 
that as to culverts and materials which go into bridges and culverts 
which may be on hand for future use are “appliances” and come within 
the contemplation of L. B. No. 132 and such supplies should be in- 
ventoried. 


We believe that any quantities of “gases, oils and greases” which 
a county may have on hand at the end of the year should be listed in 
the inventory. They come within the definition of the word “appliances” 
and are “used or intended to be used in the repair or construction of” 
the county roads. 


It was the intention of the Legislature that all personal property 
belonging to the county be listed annually in order that anyone inter- 
ested might check up for himself to determine whether or not the 
personal property had been used or disposed of for county purposes. 
Only by an all inclusive inventory can the purpose of the law be made 
effective. 


June 23, 1939 
Mr. Phil B .Campbell, County Attorney, Osceola. 
—207— 


Reference is made to yours of June 14, in which you ask concerning 
the liability of the county and say: 


“On a county road there is a WPA project of building a grade 
and bridge; a farmer and stock raiser, living about in the middle 
of the section, notified the WPA foreman yesterday morning 
that he desired to take three loads of cattle to market later in 
the day; during the afternoon the foreman advised him that 
they had a temporary bridge or culvert ready so that he could 
take his cattle out. Due to no fault of the driver, who was the 
owner of the truck and livestock, but to the condition of the 
temporary bridge or culvert, the truck upset. There was some 
damage to the truck and a little to livestock but no personal 
injury.” 


An examination of the statute discloses that Section 39-832, Com- 
piled Statutes of Nebraska for 1929, sets forth the liability of the 
county in such a case as yours. It is as follows: 


“If special damage happens to any person, his team, carriage 
or other property by means of insufficiency, or want of re- 
pairs of a highway or bridge, which the county or counties 
are liable to keep in repair, the person sustaining the damage 
may recover in a case against the county, and if damages 
accrue in consequence of the insufficiency or want of repair 
of a road or bridge, erected and maintained by two or more 
counties, the action can be brought against all of the counties 
liable for the repairs of the same; and damages and costs 
shall be paid by the counties in proportion as they are liable 
for repairs, provided, however, such action is commenced within 
thirty days of the time of the injury or damage occurring; 
provided, further, no county or village shall be liable for dam- 
ages occasioned by defects in state highways and bridges there- 
on which, under the provisions of Section 8336, Compiled Stat- 
utes of Nebraska for 1922, as amended by Chapter 158, Section 
one, Laws of Nebraska for 1925; as amended by Chapter 187, 
Section one, Laws of Nebraska for 1927 (39-1404), the de- 
partment of public works is required to maintain: Provided 
however the county or village shall not be relieved of liability 
until the State has actually undertaken construction or main- 
tenance of said highways.” 


This statute was construed in the case of Frickel v. Lancaster 
County et al., 115 Neb. 506, and the Court in that case held the county 
liable for damages. 


Your problem is not particularly complicated by virtue of the fact 
that repair was being done by WPA. Certainly, the WPA was working 
on this road with the knowledge of the county, if not as agents of 
the county. The statutory liability of the county is not relieved by 
SH — that a part of the United States Government was working on 

e road. 


In the final analysis, of course, the liability of your county for 
damages has to be determined by a jury and when liability is mentioned 
in this opinion we are referring to the fact that under the law a jury 
could find, if proper evidence were introduced, that the county had been 
negligent. 
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May 17, 1939 
Mr. Dallas S. Gibson, County Attorney, Aurora. 


In reply to your inquiry of May 15, will say there is no statute nor 
decision in Nebraska which would permit a physician, who has volun- 
tarily administered treatments for veneral diseases to any patients who 
may call upon him, without being employed by the proper county 
officers, to recover for his services from the county. 


The liability of the county for treatments to indigent persons is 
set forth in Sayre v. Madison County, 127 Neb. 200 and Miller v. 
Banner County, 127 Neb. 690. 


April 29, 1939 
Mr. T. G. Weddel, County Attorney, Springview. 


Answering your letter of April 6, we agree with you that a county 
is without power to purchase real estate except under the provisions of 
Section 26-104 Compiled Statutes, 1929. This power is a very general 
one, including the right to purchase and hold real estate necessary “for 
the use of the county”. ; 


It would be possible, by a refinement of reasoning, to arrive at 
the conclusion that such real estate as might be purchased by the county 
for the purpose mentioned in your letter, would be necessary for the 
use of the county, since it would enable the county to care for its poor. 
However, since it does not appear that this duty of the county may not 
be exercised in some other manner, and without purchasing the real 
estate in question, I do not think that such purchase could be held to 
be necessary, under the term of the statute. 


I am inclined, therefore, to agree with your position. 


February 3, 1941 
Mr. S. C. Ely, County Attorney, Bassett. 


We have yours of January 29 in which you inquire as to the proper 
procedure for purchasing road machinery and specifically as to whether 
or not the Board of Commissioners are required to follow Sections 
39-233 to 39-236, Compiled Statutes of Nebraska for 1929, inclusive. 


We have made an examination of the statute with reference to 
this matter and find that Section 39-230, Compiled Statutes of Nebraska 
for 1929, specifically authorizes and requires the County Board to pur- 
chase and provide suitable and adequate graders, rollers and all other 
machinery, tools and appliances necessary for the efficient maintenance 
and repair of the county roads. The provisions of Sections 39-233 to 
39-236 are permissive. In other words, they provide a method which 
may be followed by the counties in addition to the regular method of 
purchase, but it will be observed that Section 39-236, which is the con- 
clusion of the act itself, ends with the following provision: 


“Provided, that nothing in this section shall be construed to 
compel the county board to purchase equipment through the 
department of finance.” 
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It is, therefore, apparent that your County Board may proceed 
in the regular manner to purchase all the road machinery necessary 
and as provided by other sections of the law. 


You further suggest that some counties have been acquiring equip- 
ment on a rental basis ask if that be permissible. We have uniformly 
held that counties must live within the budget as provided by law, 
and, of course, purchases can only be made as provided by law, and any 
transaction entered into between the county and a machinery company 
that had in mind the evasion of the budget law would be a violation 
of the budget law. 


COUNTY AGRICULTURAL SOCIETIES 
March 19, 1940 
Mr. William A. Letson, County Attorney, Red Cloud. 
In your letter of March 5 you say: 


“In this county we have two agricultural fairs, one known as 
the county fair and the other as a 4-H affair. Are both of 
these fairs entitled to draw funds for premiums as provided in 
Section 2-1510, and if so, are they to share equally in the 
monies available?” 


Section 2-1510 Compiled Statutes, Supplement 1939, provides as 
follows: 


“The balance of the funds coming into the hands of the com- 
mission, after its expenses and the permanent expense fund 
shall have been deducted as hereinbefore provided, shall be 
disposed of by the commission as follows: said balance shall 
be divided into as many equal parts as there are counties in the 
State of Nebraska having approved and qualified County Fairs 
or that may hold 4-H club shows or anv kind of livestock 
shows or rodeos and one part shall be remitted to the County 
Treasurer of each such county, regardless of population, to be 
used only for the purpose of paying premiums for agricultural 
and livestock exhibits and such other premiums as are re- 
anti to in Section 2-202, Compiled Statutes of Nebraska, 
1929.” 


It would seem that the county is regarded as a unit in the distribu- 
tion of avails from pari-mutuel wagering. It would also seem that 
4-H Club shows have equal standing with county fairs under the 
provisions of Section 2-1510. The law does not provide how alloca- 
tion shall be made when both the county fair and a 4-H Club show 
are held in a county. 


Under these circumstances it would occur to us that the propor- 
tion which should be allocated to each would be within the discretion 
of the county board. 


July 20, 1940 
Mr. William A. Letson, County Attorney, Red Cloud. 
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We have your letter of July 16, in which you say: 


“In this county we have the following situation. There exists 
the Webster County Agricultural Society, approved by the 
State Fair Board, and organized under Section 2-201, Compiled 
Statutes of Nebraska, 1929. There is also a Four H Club Fair 
sponsored by the Blue Hill Commercial Club, but which has no 
rating with the State Fair Board. 


“Under Section 2-1510, C. S. Supplement, 1939, does the pari- 
mutuel money allocated to the county treasurer, go to one of 
the two above organizations, and if so, to which? Or is it 
divided between them, and if so, how? 


“Does Section 2-220, C. S. 1929 bear on this question?” 


It would seem that we had already answered this interrogatory 
in a letter which we wrote to you on March 19, a copy of which is 
enclosed. 


We do not think that Section 2-220, Compiled Statutes of Ne- 
braska for 1929, has any bearing on this situation, but deals only 
with the matter of recognition of County Fair Associations. 


May 23, 1940 
Mr. Malcolm R. Smith, County Attorney, Dakota City. 


In your recent letter you ask whether or not the Agricultural 
Society may write warrants up to 85 per cent of the 1939 levy. 


Section 2-201, Compiled Statutes of Nebraska for 1929, provides: 


“* * * the county board shall at the time other levies and 
assessments for taxation are made, levy a tax upon all property 
within the county not to exceed one-fourth mill on each dollar 
of the assessed valuation or so much thereof as is necessary 
to raise the maximum amount provided for in this Act, which 
tax each year shall be assessed, levied and collected as other 
state and county taxes and shall be paid by the county treas- 
urer to the treasurer of the managing board of directors of 
such agricultural fair. * * *.” 


You will note that this section provides that this tax “shall be 
assessed, levied and collected as other state and county taxes and shall 
be paid by the county treasurer to the treasurer” of the Agricultural 
Society. 


It would, therefore, seem that if it is handled as other taxes, that 
it would be necessary for the Agricultural Society to file a claim with 
the county board, and that they in turn could allow the claim up to 85 
per cent of the levy, but in no event to exceed $2,000.00. 


I trust that this will clear up the situation, but if there are further 
questions, feel free to call upon us. 
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COUNTY ASSESSOR 
June 4, 1940 


Mr. Edmund P. Nuss, County Attorney, Hastings. 


In your letter of June 3 you inquire as to whether or not it is 
necessary for the county board to fill a vacancy caused by the death of 
the county assessor. 


Section 77-402, Compiled Statutes of Nebraska for 1929 provides 
as follows: 


“In case the office of county assessor in any county shall be- 
come vacant, the county board shall appoint a person to fill 
such vacancy, who shall qualify in the same manner as herein- 
before provided.” 


The Supreme Court of Nebraska in the case of State v. Coleman, 
91 Neb. 167, 185 N. W. 444, held as follows: 


“Where a vacancy occurs in the office of county assessor more 
than 30 days prior to a general election, the board of county 
commissioners is required to fill the vacancy by appointment. 
In such case the person appointed holds the office until the 
next general election, at which time his successor should be 
elected for the remainder of the unexpired term.” 


In view of the above statutory provision and court decision, it is 
our opinion that a county assessor must be appointed to fill the vacancy. 


COUNTY ATTORNEY 
November 18, 1941 
Mr. Edmund W. Hollstein, County Attorney, Rushville. 
We have yours of recent date in which you say: 


“I would like an opinion from your office as to the mileage 
rate that a County Attorney is by law allowed for trips within 
the county and for trips outside of his county.” 


We assume that your reference is to the use of his private automo- 
bile, and our answer is based on that assumption. 


By statute it is the duty of the county attorney to prosecute all 
crimes, both felonies and misdemeanors, which may have been com- 
mitted in his county and to appear in all suits civil and criminal on 
behalf of the state or county in which the state or county is a party, 
or interested. This statutory duty carries with it the duty of that 
proper investigation which is required by any prosecutor in order to 
fully and completely prepare the prosecution for presentation to the 
court for a final determination. While there is no direct statutory pro- 
vision for the payment to the county attorney of his expenses thus in- 
curred, yet his right to be reimbursed for that expense follows from 
the duty imposed upon him. This is supported by the ruling of the 
supreme Sas in Berryman v. Schalander, 85 Neb. 281, in which the 
court said: 


“The matter of allowing a sum to the county attorney to cover 
actual necessary expenses incurred while investigating and 
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prosecuting criminal cases and defending cases brought against 
the county is within the sound discretion of said board, and 
said board may, in the exercise of such discretion, lawfully 
allow and reimburse the county attorney for such expenditures.” 


The county attorney is required to act as coroner and when he 
does so his mileage rate is fixed at five cents per mile. Section 26-910, 
C. S. Supp. 1939. He is also required to follow any prosecution arising 
in his county when it is removed to another county by a change of 
venue and in this event his mileage rate is fixed at five cents per mile. 
Section 33-111, C. S. Supp., 1939. 


It will be observed that the mileage rate fixed in the two sections 
of the statute mentioned is five cents. Nothing is mentioned therein 
as to mileage travelled inside the county or outside and at least in 
Section 31-111 the legislature directly contemplated the fact that mile- 
age would be travelled by the county attorney outside of his own 
county for that is the section which refers to the prosecution of suits 
in other counties when trasferred there by change of venue. Unless 
there is a specific statutory provision there could be no distinction be- 
tween the mileage rate to which the county attorney was entitled 
within the county and outside of the county. 


The enactment of the 1941 legislature, being Legislative Bill No. 
192, which reduced the mileage rate of state officials and others from 
five cents per mile to four cents per mile, does not affect the mileage 
rate of the county attorney. 


We are, therefore, of the opinion that when the county attorney 
is acting as coroner in investigating the death of some person in his 
county he is entitled to a mileage rate of five cents per mile; when he 
incurs mileage in the prosecution of any action in any county other 
than his own to which such action has been transferred by change of 
venue he is entitled to his expenses, including a mileage rate of five 
cents per mile; in all other cases where he is investigating violations 
of the law with a view to the bringing of a prosecution or when repre- 
senting the county or state in any civil matter in which the state or 
county is interested, he is entitled to his expenses incurred in such in- 
vestigation. The mileage rate not being fixed by statute in such cases, 
it would seem reasonable that since there is no difference between the 
kind of work he is doing in this investigation and the work he would 
be required to do in those cases where the mileage rate is fixed at five 
cents per mile that the rate of five cents per mile would be a proper 
milage allowance in all cases, although where not fixed by statute this 
mileage rate is to be fixed by the county board. 


COUNTY BOARDS 
December 2, 1940 
Mr. Ivan D. Evans, County Attorney, Broken Bow. 


You have inquired: First, about the authority of the county board 
to adjudicate the population of your county for the purpose of classifi- 
cation and determining salaries of county officers and, second, about 
the time the salary changes will be effective. 


Confirming and supplementing our former letter to you, it is our 
opinion that it is the duty of the county board, at a public hearing 
to be held for that purpose, after due notice to all interested persons, 
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to determine the population of a county, and that the last federal census, 
while not conclusive in itself, should be considered, together with all 
other pertinent testimony and evidence there may be, in arriving at a 
decision. 


The 1940 federal census was officially published December 1, and 
is now competent evidence. A hearing should be held as soon as prac- 
ticable and the changes in salaries will become effective by operation 
of law on the date of the county board’s determination. Probably the 
least confusion will result if the hearing is so arranged that the change 
will take place at the beginning of the new year. 


Due notice must be given and as there is no statute outlining the 
procedure, we suggest that a resolution be adopted by the county board, 
fixing a time and place for the hearing and directing the county clerk 
to give at least ten days notice thereof, and of the purpose of the 
hearing, in writing, to each county officer and deputy and county officer 
elect, whose salary or office may be effected. Also, that the general 
public be notified by a notice, published prior to the day of hearing, 
in three issues of a newspaper of general circulation in the county. The 
resolution above referred to, the notice and proof of service and of pub- 
lication thereof, and the resolution of the board finding and determining 
the population of the county, should all be made a part of the official 
records of the county board. 


It may not appear clear from the decisions of our Court, as to how 
long a period the determination of population will remain in effect. 
In the case of Shambaugh v. The County of Buffalo, 137 Neb. 434, 
289 N. W. 873, the Court held that: 


“In the absence of a judicial determination of the population of 
a county for a year in question, the matter becomes a question 
of fact to be determined the same as other fact questions.” 


It will be noted, however, that it appeared in that case that no legal 
determination of the population had ever been made in the county in- 
volved because, at the time the board had attempted to enter an order 
doing so, they had not given legal notice and were, therefore, without 
jurisdiction. It seems probable that after a legal order determining the 
population is once entered, it will be “binding upon parties effected 
thereby until set aside or vacated by some forum of competent jurisdic- 
tion in a proceeding brought for that purpose.” Buffalo County v. 
Bowker, 111 Neb. 762, 197 N. W. 620. Under the present state of the 
law, this forum would be the county board or, upon appeal therefrom, 
the proper Court. 


We are enclosing a form of resolution for calling such a hearing, 
which may be of assistance in preparing one for the use of your county 
board. 


In ariving at the above conclusions, the applicable statutory and 
constitutional provisions, and a number of cases have been examined, but 
we believe the following cases summarize the pertinent reasoning and 
rules: 


Buffalo County v. Bowker, 111 Neb. 762, 197 N. W. 620 
Shambaugh v. The Conuty of Buffalo, 135 Neb. 46, 274.N. W. 
207; 187 Neb. 434, 289 N. W. 873. 

State v. Vincent, 46 Neb. 408, 65 N. W. 50 

County of Douglas v. Timme, 32 Neb. 272, 49 N. W. 266 

State v. Zimmerman (Mont.), 73 P (2d) 548 

Board of Commissioners of Coal County v. Mathews (Okla.), 
147 Okla. 296 
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RESOLUTION 


WHERBAS, the necessity for certain county offices, the fixing of 
county officers’ salaries and other county governmental functions are 
determined, under the law of this state upon the basis of population 
of the county and the County Board of Commisisoners (Supervisors) 
deems it its duty to determine the population of...................0......-...-- County 
for these purposes. 


It is hereby resolved that a hearing be had on the........................ day 
of December, 1940, at ten o’clock A. M. before this board, at its meeting 
room in the courthouSe in......................-.---.-------- , Nebraska, to determine 


the population of this county for all county purposes, when all persons 
interested may appear and present such testimony and evidence on the 
matter at issue as they may have, and, 


It is ordered that at least ten days before the day set for hearing, 
the county clerk serve a copy of this resolution upon each county officer, 
each deputy county officer and each county officer elect; also that he 
give public notice of the time, place and purpose of said meeting in three 
issues of a newspaper of general circulation in this county prior to the 
date set for hearing. 


Dated Decembet...................-----+:--:00s00+++ , 1940. 
COUNTY BOARD OF COMMISSIONERS 
(Supervisors) 
TY soos psa encsncsensinnwanscecssnsscesecutucnapersthepuscasionsaes 
Chairman 
Attest 
are oo suns naam sccm sasuceecurnedea cee oes 
July 19, 1939 


Mr. Frank M. Rain, County Attorney, Fairbury. 


Referring to your letter of July 6, inquiring as to whether or 
not County Commissioners have any licensing control over the erection 
and maintenance of dance halls outside of cities or villages, we are of 
the opinion that said authority is granted by Section 26-751, C .S. Supp. 
1937. 


Section 26-751, C. S. Supp. 1937, provides, in part, as follows: 


“No person, association, firm or corporation shall conduct or 
operate any road house, dance hall, amusement part or other 
place of public amusement outside the limits of any incor- 
porated city or village in the State of Nebraska, without first 
having obtained a license from the county board of the county 
in which the same is to be operated. * * *” 


Sections 26-752, 26-753 and 26-754, C. S. Supp. 1937, further pro- 
vide the procedure for the securing of said license by the operator. 


We trust that this answers your inquiry. 
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February 1, 1939 
Mr. W. Keith Peterson, County Attorney, Center. 


Reference is made to your recent communication requesting an 
opinion relative to compensation sought to be paid to one of the 
county supervisors in excess of the salary permitted by law, said 
excess claim being for services as an assistant county highway com- 
missioner so-called. 


It is made the duty of the various county supervisors in the 
various counties in the state to direct the work done on highways and 
county roads within his county. Section 26-265, provides in part that 
the supervisor shall have special charge of the expenditure of money 
appropriated out of the county treasury by the Board for roads, bridges 
and culverts within his district. This section further provides that the 
supervisor shall receive the same compensation for such service and 
mileage as is provided for county commissioners. There is no question 
under the law that county supervisors may draw from the road fund at 
the rate of $5.00 a day for each day he is actually employed in directing 
the road work of his district and this is not to be considered as part 
of the maximum salary allowed him by law for his services as a county 
supervisor. In the case of State Ex Rel Maltman v. Adams County, 
119 Neb. 826, the following rule of law was laid down: 


“Section 2389, Comp. St. 1922, does not limit the total maxi- 
mum amount of compensation, including mileage and per diem, 
to be paid or drawn by any member of the county board of 
Adams county to $950, but he may be paid, in addition to said 
$950, $5 for each day he is actually employed in directing road 
work in his district.” 


It will be noted that neither the section of the statute quoted nor 
this citation of authority is any grounds for the payment of this $5 a 
day out of the general fund of the county, but must be paid out of the 
road fund. 


You further inquire as to the legality of the duly appointed high- 
way commissioner appointing the supervisor in each district as his 
assistant so-called in that district. Section 39-1301, Laws of 1937, 
provides for the appointment by the County Board of a county highway 
commisisoner. Section 39-1302, of the 1929 Statutes, provides that the 
county highway commissioner shall have general control, government 
and supervision of all public roads and bridges in the county under the 
direction of the County Board. There is nothing in the statute to 
prohibit said county highway commissioner from making appointments 
of assistants in performing this work, and it would seem apparent that 
no one person could personally supervise and direct all of the road work 
that is in progress in the county at the same time. So, therefore, any 
businesslike arrangement made by said county highway commissioner 
with the approval of the County Board would be legal, and in directing 
road work in his district the supervisor of said district, if appointed 
as an assistant to the county highway commissioner, would only be 
performing his duties, and, in so doing, would be entitled to draw com- 
pensation of $5 per day for his services whether rendered as an assist- 
ant or as a supervisor, but no more than $5 a day in any event. 


February 15, 1939 
Mr. Raymond B. Morrissey, County Attorney, Tecumseh. 
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County commissioners are overseers of the poor. Section 68-104, 
C. S. Supp. 1937. Consequently relief matters come within their regular 
duties for which they are entitled to compensation, the total of which 
for all duties performed and mileage, however, not to exceed the sum of 
$950 in county having less than 13,0000 inhabitants and not under 
township organization. No additional compensation is allowable, how- 
ever, for services rendered in connection with old age assistance, Section 
68-257, C. S. Supp. 1937, or for blind assistance Section 68-401, C. S. 
Supp. 1937. 


In addition to the $950 for compensation and mileage above re- 
ferred to, each commissioner is allowed $5 per day for each day actually 
employed in directing road work in his respective district, payable only 
out of the road fund of his district. He is not entitled to mileage in 
connection with this work, and may receive payment for such services 
only in the event there is money with which to pay for same in the 
road fund of his particular district. Section 33-129, C. S. Supp. 1987. 
State ex rel Maltman v. Adams County, 119 Neb. 826, 231 N. W. 29. 


January 13, 1939 
Mr. Milton Murphy, Acting Deputy County Attorney, North Platte 


You ask an opinion from the Attorney General as to the power of 
the County Board to enter into a contract for the employment of 
auditors to audit the books of the varoius county officers and pay them 
for the services from county funds. 


You say: 


“Prior to the enactment of the Law of 1937 which provides for 
the employment by the State Auditor of a staff of auditors 
to examine county officers’ records and accounts, I believe 
it was held by our court that it was within the power of the 
County Board to employ auditors for the above purposes and 
the question which now arises is whether since the Legislature 
passed the law of 1937, which is found in Sections 26-1309 to 
26-1314, inclusive, Compiled Statutes Supplement, 1937, the 
County Board can lawfully employ auditors at the expense of 
the county to audit county books and records.” 


I am of the opinion that a County Board may in a proper case em- 
ploy an expert to audit the books of some or all of its officers notwith- 
standing the passage of Legislative Bill No. 310, at the 1937 Session of 
the Legislature. This bill which is now known as Chapter 57, of the 
Session Laws of 1937 provides for an annual audit by examiners ap- 
pointed by the State Auditor of the accounts of all county officers. It 
lessens very greatly, I think, the need in most counties of an audit by 
examiners employed by the respective counties, but I do not believe it 
entirely does away with the legal right of a county board to employ 
some one to examine the books and accounts of its officers when it 
believes it to be necessary and expedient to do so. 


26-124 and 26-125, Compiled Statutes, read as follows: 


“All persons chargeable with money belonging to any county 
shall render their accounts to and settle with the county board 
at the time required by law, and pay into the county treasury 
any balance which may be due the county, take duplicate re- 
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ceipts therefor, and deposit one of the same with the clerk of 
the county within five days thereafter.” 


“If any person thus chargeable shall neglect or refuse to render 
true accounts or settle as aforesaid, the county board shall ad- 
just the accounts of such delinquent, according to the best infor- 
mation they can obtain, and ascertain the balance due the 
county, and may institute the proper action to recover such 
balance so found due.” 


These sections of the Statute have not been repealed and it occurs 
to me that when the law makes it the duty of the County Board to 
settle with parties who owe the county money and says the Board shall 
adjust such accounts according to the best information it can obtain, 
the right of the Board to employ an accountant to examine the accounts 
it is to settle, is clearly implied. 


In the case of Board of Commissioners of Gunnison County v. 
Davis, reported at 150 Pac. at Page 324 thereof, the Supreme Court 
of Colorado said: 


“Boards of county commissioners possess such powers as are ex- 
pressly conferred upon them by the Constitution and statutes 
and such implied powers as are reasonably necessary to the 
efficient execution of their express powers and duties.” 


“The books of a county treasurer had been examined by a com- 
mittee appointed by the district court, and an examination of 
the accounts of other officers had been made by the public 
examiner for the years 1909 and 1910, but no expert audit had 
been made for the years 1907, 1908, 1911, and 1912. The ex- 
amination by the public examiner was incomplete and unsatis- 
factory to the board of county commissioners, and disclosed 
irregularities, and recommended that the district attorney take 
official action against certain officers. It appeared that a large 
majority of the electors and taxpayers of the county demanded 
an examination. Held, that these facts showed a necessity for 
employing an expert accountant to audit the books and accounts 
of the various county officers, assuming that any showing of 
necessity other than the action of county commissioners in em- 
ploying an expert accountant was required, especially where the 
officials having charge of the public funds refused to permit an 
inspection by the board and the plaintiff in a taxpayer’s suit to 
enjoin the employment of such accountant was a near relative of 
the treasurer. 


If a like situation should arise in some county in this state, I do 
not believe the County Board would be absolutely barred by the pro- 
visions of Chapter 57, of the 1937. Session Laws from having an audit 
made by its own accountant. In fact , whenever it may appear to the 
County Board in the exercise of a reasonable discretion to be necessary 
to have an examination made by its own examiner of the books and 
accounts of its county officers, I believe it has authority to have such 
an examination made if the money is available with which to pay for it. 


August 30, 1939. 
Mr. Julius D. Cronin, County Attorney, O’Neill. 
We beg to acknowledge receipt of your letter of August 11. You 
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state that there is a vacancy on your County Board and that the mem- 
beers have been unable to agree on filling the same. You ask: 


“Tf the Board shall fail to fill the vacancy and elect a successor 
and if they adjourn sine die at the conclusion of this year to 
reassemble at the first of next year, who will act as Chairman? 
Will the present Chairman hold over until his successor is 
elected and qualified, assuming the Board is unable to agree 
upon a Chairman?” 


The original provisions for county government were for government 
by commissioners. Township organization was later provided for, the 
provisions being found in Article 2, Chapter 26, Compiled Statutes of 
Nebraska for 1929. 


Section 26-270 provides as follows: 


“In the absence of any special provision governing the board 
of supervisors as contemplated by this article, such board shall 
be governed by and perform all the duties and have all the 
powers applicable to county boards as provided by the general 
laws of this state.” 


Section 26-138 provides as follows: 


“The board of county commissioners at its regular meeting in 
January of each year shall elect a chairman of the board to 
serve for the ensuing year, and such chairman shall sign all 
warrants on the treasurer for money to be paid out of the 
county treasury.” 


See also Section 26-208, which provides that when township or- 
ganization is adopted and the Board of Supervisors organized, such 
Board “shall have all the powers, and perform all and singular the 
duties performed by county boards as contemplated by law.” 


It will be noted that the Chairman of the Board, when elected, is 
to serve only for the ensuing year. Section 26-138, Compiled Statutes of 
Nebraska for 1929. Compare Section 26-282 referring to organization of 
County Boards where the commissioner system is restored. 


It would be our opinion that the office of Chairman would expire 
with the present year and that a Chairman of the present Board would 
not hold over. 


You ask further : ‘Would it make any difference whether the Board 
adjourned sine die at the conclusion of this year?” In view of the fore- 
going, we do not think it would. 


In our judgment, it is the duty of the County Board to meet and 
organize by the election of a Chairman as provided by statute. If they 
fail to do so and the County’s business suffers by reason thereof, there 
are provisions of law under which they might be removed from office. 
See Article 17, Chapter 26, Compiled Statutes of Nebraska for 1929. 
We have no right, however, to anticipate that any such a situation will 
arise nor to prejudge the same before it arises. 


June 17, 1939 
Mr. Julius D. Cronin, County Attorney, O’Neill. 
In your telephone conversation to the writer a few days ago, you 
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desired an immediate opinion up the following question presented by 
you: 


“You state that a vacancy exists in the seven man Board of County 
Supervisors of Holt County, that the remaining six supervisors are 
evenly divided upon a selection of a successor to fill the vacancy, and 
desire the opinion of this office as to what, if any, other method may be 
followed to escape from this delemma, and the number of votes required 
to fill the vacancy. 


Section 26-207 Compiled Statutes of Nebraska for 1929, which re- 
lates to counties under township organization, provides as follows: 


“Any vacancy (in the Board of County Supervisors) shall be 
filled by appointment by the remaining supervisors.” 


Supervisors are elected for terms of one to two years, (Section 
26-268 Compiled Statutes, 1929) and consequently, under Section 21 of 
Article V of the Constitution, the vacancy is to be filled by appointment 
in such manner as the Legislature may provide. 


We are of the opinion that an appointment may only be made by 
the vote of a majority of all of the remaining supervisors, and that 
until a majority of the six remaining supervisors is obtained, the vacant 
place will remain vacant. 


April 9, 1941 
Honorable Ray C. Johnson, State Auditor. 
In your letter of March 15 you say: 


“In making some of our audit reports in the various counties 
in the state it is necessary to show the status of the quarterly 
reports filed with the county board by the various free officers 
of the county. 


“We would like to have your opinion as to the responsibility of 
the county board when negligence in not causing an official to 
pay unremitted fees due the county as shown on the quarterly 
reports filed with the county board. 


“Also your opinion as to the responsibility of the county comp- 
troller and the county auditor, under Section 26-1101, C. S. 
for Nebraska, 1929, in his reporting to the county board.” 


The duties of the county board are set out in Sections 26-103 to 
105, inclusive, Compiled Statutes for 1929. It should be noted that the 
board exercises general managerial powers over county affairs. The 
principal question to be considered here is whether the board, in con- 
nection with the reports to which you refer, is called on to act only in 
a ministerial capacity in which its duties are clearly outlined by 
statute, or whether it is acting in a matter in which it is called on to 
exercise its discretion. The general rules with regard to civil liability 
of members of county boards are thus stated in 15 C. J. 478: 


“Members of county boards cannot be made personally liable 
in a civil suit for any damages occasioned by their acts while 
exercising the judicial or quasi judicial functions of their office, 
unless done wilfully, maliciously, or corruptly, or unless the 
case is brought within the terms of a statute which expressly 
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imposes liability for certain acts regardless of whether the 

board may have acted in a judicial manner or in good faith. 

Indeed in some states the wrongful and malicious rejection 

of the official bond of a county officer will not render the 

members of the county board personally liable. They cannot 

be held personally liable for errors of judgment, and they are 

bound to exercise only ordinary diligence in the performance 

of their official duties. In other words, where the board is 

acting in reference to a matter within its jurisdiction, or is 

performing duties enjoined by statute, its duty is to the public, 

rather than to any particular individual, and the members of 

the board are not civilly liable for errors or omissions, * * *” 

There are two cases in our own state which illustrate rather clearly 

what the liability of the county board would be. In the case of Otoe 

County v. Dorman, 71 Neb. 408, the county of Otoe sued the members 

of the county board to recover moneys which, it was alleged, the board 

wrongfully, unlawfully and negligently allowed the county treasurer to 

retain. It was alleged that the law only permitted the retention by the 

county treasurer of $3400.00 as fees, and he was allowed to keep 
$4400.00. The court says: ‘ 


“It is to be said also that an action will not lie against a public 
officer, except for intentional wrongs or negligence amounting 
to such wrong, or a failure to perform something which is ex- 
plicitly required of him by law. What is required of these 
commissioners is that they shall, at the proper time and in the 
proper way, cause an action to be brought against a defaulting 
treasurer. There is nothing in the statutes making them liable 
for failure to get the money out of him. It would seem clear 
that to warrant a recovery from these commissioners of this 
money, it must appear that they fraudulently and corruptly, by 
their official action, prevented the payment of it by the treas- 
urer to the county’s loss, not that they had merely wrongfully, 
unlawfully and negligently, but in good faith, sanctioned his 
retaining it. It does not seem possible to find that there is 
set forth in this petition a sufficient cause of action against 
the commissioners.” 


The third paragraph of the syllabus is as follows: 


“The fact that the county commissioners have made a settle- 
ment with the treasurer, by which he is allowed to retain fees 
in excess of the statutory limit, does not, of itself, render the 
county commissioners liable for the excess of fees retained by 
the treasurer with their consent. A fraudulent participation 
on their part, with corrupt knowledge, of a wrong to the county, 
or else a change of situation owing to their negligence in fail- 
ing to bring an action against him, which would prevent a 
recovery from the treasurer, would be necessary.” 


Along with this holding should be considered the decision of the 
supreme court filed the same date in the case of Otoe County v. Stroble, 
71 Neb. 415 . In that case the members of thé board had all voted to 
allow the chairman extra compensation, which was unauthorized by 
statute. The court says, referring to the Dorman case, page 416: 


“While adhering to what we said in the former case, we think a 
different question is presented in the allegations contained in 
the second, third and fourth counts of the petition in the case 
at bar. In allowing salaries fixed by statute, the board acts 
ministerially and is without any discretion. The compensation 
of county commissioners is fixed at $3 a day and mileage. 
There is no claim of any warrant in the statute for any addi- 
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tional allowance for the chairman of the board. Members of 
the board of county commissioners are paid by warrants 
drawn on the treasury; consequently, when a claim is allowed 
and a warrant drawn, the funds of the county are depleted to 
the extent of the warrant. And by the allegations in the peti- 
tion, which are admitted by the demurrers, the defendants, 
without any warrant of law, broke into the county treasury and 
took from it $375 without a shadow of authority to do so. We 
think in this unlawful raid on the funds of the county, each 
member of the board who voted for the allowance of these 
claims was a joint tortfeasor in the unlawful act, and that 
each are jointly and severally liable to the county for the loss 
so sustained. We therefore conclude that the second, third and 
fourth paragraphs of plaintiff's petition allege a good cause 
of action, and that the district court erred in sustaining a 
general demurrer to the petition.” 


The third paragraph of the syllabus is as follows: 


“Where, by the action of the board of county commissioners, a 
warrant is drawn upon the county treasury without any legal 
authority so to do, each member of the board voting for such 
illegal claim is jointly and severally liable to the county for the 
amount of money so disbursed.” 


As to the responsibility of the county comptroller and county 
auditor, under Section 26-1101, Compiled Statutes for 1929, it would 
seem that the duties of this officer are ministerial and that he would 
be liable for acts of omission as well as those of commission. 


We will say, however, that no sufficiently detailed facts are given 
either as to the acts or failure to act on the part of the county board, 
or of the county comptroller and the county auditor, so that we are 
unable to arrive at any very definite conclusion. If it is desired that we 
express an opinion as to the liability of any of these officers, we should 
be furnished with an exact statement of what the facts are so that we 
may base our judgment as to the law applicable upon the facts as they 
are presented. 


April 23, 1941 
Mr. Guy E. Tate, County Attorney, Papillion. 
We have yours of April 21, in which you say: 


“Although Bill No. 495 has been a law for some time, nothing 
has been done with respect to zoning. All other committees 
are working. There are evidences of the building of cabin 
camps and other building of a similar nature going on along 
Highway No. 75 between the County line and the bomber plant. 


“Demand has been made upon the County Commissioners to 
pass a Resolution declaring an emergency and prohibiting the 
building of said trailer camps and shacks. I have advised the 
Commissioners that I do not believe they have the authority to 
prohibit building at this time without zoning regulations first 
having been put into force and effect.” 


And request our opinion with reference to the problem presented. 
We have carefully considered L. B. No. 495 . Prior to the enact- 
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ment of this bill, there was no authority in the statutes for the county 
board to make any rules or regulations, nor did the statutes give the 
county board any power with reference to the creation or administration 
of zoning districts outside of incorporated villages or cities within the 
county. 


L. B. No. 495 amends Section 26-105, of the 1939 Supplement to give 
the county board this power. It also amends Section 19-901, of the 
1929 Statutes, to give the county board this power. This power and 
authority granted to the county boards by L. B. No. 495 can only be 
exercised, however, in conformity with the provisions of this bill as all 
sections and parts of the act must be read together to determine the 
legislative intent in such an enactment. 


The bill first creates a state zoning agency which is composed of 
the Nebraska Advisory Defense Committee and specifically directs that 
such Nebraska Advisory Defense Committee, operating as the state 
zoning agency, shall establish various zoning districts to be numbered 
consecutively to determine the area to be zoned and the boundaries 
thereof, to prepare a property regulation map and written report which 
is to be submitted to the local governing bodies of the several govern- 
mental subdivisions making up the district, and various other duties and 
activities. In Section7 of the act, which is amendatory of Section 26-105, 
C. S. Supp. 1939, it is specifically provided and it will be noted that this 
is the particular amendment which authorizes the county board to 
handle zoning districts, that not until a county or a portion thereof 
outside of the corporate limits of any city or village is included in a 
state zoning district, as provided in the bill, may the county board 
take any affirmative action with reference to zoning district, in which 
event, of course, the provision of the statute must be followed with 
reference to publication, etc. The county board is by Sections 9 and 10 
empowered to make regulations with reference to the zoning district 
and Section 11 provides in part as follows: 


“Such regulations shall be made in accordance with a com- 
prehensive plan for the district or portion of the county sought 
to be zoned, as prepared and submitted to the county board 
by the state zoning agency * * *.” 


From a reading of the entire bill as a whole, we are of the opinion 
that L. B. 495 conclusively established a procedure which requires af- 
firmative action by the state zoning agency first before any county 
board is empowered to perform any of its duties as set forth in the 
bill with reference to zoning districts. 


May 1, 1941 


Honorable Wade R. Martin, Superintendent of Banks. 
In your recent letter you quote the following instrument to-wit: 


BO, A ce sec cahtncapeaiysogch ace n= cae , Nebraska 
February 14, 1941 


WHEREAS, The County Of 2222.25 , Third Com- 
missioner District, has this day purchased one Caterpillar 
Tractor No. 7M766SP and one LeTourneau scraper model G No. 
S6616g6f and wishes to pay for this necessary road equip- 
ment under a lease-purchase agreement, and it is necessary to 
arrange for the payment of the needed sum on a 36 months 
payment plan. 
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THEREFORE BE IT RESOLVED: That the County of 
Bree es ee ee om , Third Commissioner District, hereby promises 
to pay to Rhe order Of Ghee escalates aeendee aides 
ERATE: Of carta tosctaneniat encavicctansercauvess , Nebraska, the sum of eight 
thousand ninety and 28/100 dollars payable in 36 monthly pay- 
ments of 224.73 each. Such payments represent the principal 
purchase price of $7386.75 together with interest thereon. 

Sac iaek Ree eae eck ocd cal Mca ORR Papi lone undue ore , COUNTY, NEBRASKA 


THIRD COMMISSIONER DISTRICT 


Vi csstesitus by snanitepenerearedtitevkeneonietyrasconavalan (Signed) 
County Commissioner’ ” 


You further state: 


“There are several questions that arise in a transaction of this 
nature. The first, is the authority of the county to borrow 
funds, and the second, is the power or authority of one com- 
missioner from his district to bind the entire county. Third in 
the event you find that the county has no authority to borrow 
funds outright by means of executing its bills payable signed 
by the commissioners, we would like to be advised as to whether 
or not the county would have authority to purchase the road 
equipment under a lease-purchase agreement, which agreement 
and contract could then be assigned to a bank or loaning 
agency. Would such a plan bind the county for this obligation? 
Transactions of this nature involving banks appear to be in- 
creasing and we would appreciate being advised on these various 
points.” 


In this connection we call your attention to Section 26-116, Com- 
piled Statutes Supplement for 1939, which provides that unless there 
be money in the treasury to the credit of the proper fund for the pay- 
ment thereof, no warrant in excess of fifty per cent of the fund, pro- 
vided for in the preceding annual budget, shall be drawn prior to the 
annual levy made by the county board in August, nor more than eighty- 
five per cent of the aggregate of the amount provided by the budget as 
finally determined when the levy is made. This section further pro- 
vids as follows: 


“nor shall it be lawful for the county board to issue any certifi- 
cate of indebtedness in any form in payment of any account 
or claim, nor to make any contracts for or to incur any in- 
debtedness in any form in payment of any account or claim, 
nor to make any contracts for or to incur any indebtedness 
against the county in excess of the amount provided for and 
appropriated to the several funds by the annual county budget 
for the current year; nor shall any expenditure be made, or 
indebtedness be contracted to be paid out of any of the funds 
of said county in excess of the amount appropriated in the 
budget for said fund.” 


In the case of Austin Mfg. Co. v. Colfax County, 67 Neb. 101, the 
supreme court of Nebraska held: Syllabus 2. “It is unlawful for the 
county board in any county in this state to make any contracts for, 
or incur any indebtedness against the county in excess of the tax 
levied for county expenses during the current year.” 


Also in the case of Roberts v. Thompson, 82 Neb. 458, the court 
held as follows: 


“A county board is not authorized to levy taxes to pay the 
expenses of subsequent years, nor to contract with reference to 
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levies of subsequent years, nor to create an obligation which 
would bind the county to levy taxes in the future, unless au- 
thorized by a vote of the electors.” 


“The board was not authorized to levy taxes in 1908 to pay the 
expenses of subsequent years. They had no right to contract 
with reference to subsequent levies, nor to create an obligation 
which would bind the county to levy taxes in future years. 
* * * In Austin Mfg. Co. v. Colfax County, 67 Neb. 101, it ap- 
pears that the county commissioners of defendant county 
purchased a road grader for a stipulated sum, payable in in- 
stalments due in 1897, 1898 and 1899. There, as here, there 
was no cash on hand against which warrants could be drawn. 
It was held that the contract was ‘an attempt to escape the 
limitations imposed upon the power of the board of county 
commissioners by section 34, art. I, ch. 18, Comp. St.’”. 


In our opinion your questions must be answered as follows: 


First: The county has no authority to borrow the funds in the 
manner and for the purpose described. 


Second: Even if the county had the power, one commissioner 
could not exercise it because it would have to be exercised by the 
county board, acting in the regular legal manner. 


Third: The so-called ‘‘lease-purchase” agreement would be in direct 
violation of the budget law and consequently it would be of no value 
as collateral for a bank loan. 


August 9, 1941 
Nebraska Public Library Commission. 
You say: 


“The question has arisen as to whether a county board may 
contract with a public library already established for library 
service for the county, as provided for in Sec. 51-201, C. S. 
Supp. 1939, if the majority of the voters in the county, voting 
in the general election, have authorized the county board to 
establish a county library as provided by Sec. 51-401, C. S., 
Supp. 1939. Does the provision for contracting mentioned 
Sec. 51-201 and not mentioned in Sec. 51-401 still hold? 


“May we have your opinion on this matter at your earliest 
convenience ?” 


The provision for establishing county and regional libraries, as set 
forth in Article 4 of Chapter 51, Comp. St. Supp. 1939, does not authorize 
the county board to contract for the use of a public library already 
established. However, Section 51-201, Comp. St. 1929, was not repealed 
at the time of the enactment of Artticle 4 of said chapter and is still 
in full force and effect and said section provides that the county board 
may make such contract. Since these provisions of the two acts are notin 
conflict, we are of the opinion that where the voters of the county 
have authorized the county board to establish a county library under 
the provisions of Section 51-401, Comp. St. Supp. 1939, that the board 
may contract for the use of a library already existing as provided in 
Section 51-201, Comp. St. Supp. 1939. 
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September 5, 1941 
Mr. Louis A. Holmes, County Attorney, Grand Island. 


Reference is made to yours of September 4 in which you make a 
request for the interpretation of the above law as follows: 


“At the last meeting of the County Board Supervisors, the 
question arose as to the interpretation of this bill. The Board 
was under the impression that the use of the word ‘may’ 
throughout this bill was to be interpreted as discretionary rather 
than mandatory, that, therefore, the County Board of Super- 
visors could, within their discretion, either pay or refuse to 
pay any of the bonds of the various officers listed within this 
specific piece of legislation. 


“The specific office raising the issue in this County is the of- 
fice of deputy county treasurer, which of necessity under the 
law has a fairly exorbitant bond. The payment of the pre- 
mium of such bond entails a heavy penalty upon the person 
filling this office.” 


L. B. No. 255, as enacted by the 1941 Legislature, is amendatory of 
Sections 12-124 and 12-125, Compiled Statutes of Nebraska, 1929, and 
is as follows: 


“Section 1. That Sec. 12-124, C. S. Supp., 1939, be amended to 
read as follows: 


“12-124, Subdivision 1. When any county treasurer, county 
attorney, clerk of district court, county clerk, county judge, 
county assessor, register of deeds, county sheriff, county super- 
intendent of public instruction, county commissioner or super- 
visor, in giving the bond required of him by law, shall furnish 
a bond executed by a surety company, authorized by the laws 
of this state to execute such bond, and such bond shall be 
approved by the county board, then in each and every case the 
county may pay the premium for such bond: Provided, that 
any surety bond so executed and approved shall contain a 
covenant to the effect that when said bond shall have been 
surrendered by the obligee and delivered to the obligor, or its 
resident agent, the obligor shall refund to the county the un- 
earned portion of the premium so paid for the term of said 
bond . Subdivision 2. Whenever any deputy or employee of any 
county treasurer, county attorney, clerk of district court, 
county clerk, county judge, county assessor, register of deeds, 
County sheriff, county superintendent of public instruction, 
county commissioner or supervisor shall be required 
by law or by order of the county board or any 
county, to supply bond, and when such deputy or employee shall 
furnish a bond by a surety company, and such bond shall be 
approved by the county board, then in such case the county may 
pay the premium for such bond. 


“Sec. 2, That Section 12-125, Compiled Statutes of Nebraska, 
1929, be amended to read as follows: 


“12-125. Upon the execution and approval of the bonds upon 
which the county pays premium, the county board shall direct 
the county clerk to draw warrants upon the county treasurer 
in payment of such premiums against the general fund of the 
county, such warrants to be signed by the chairman of. the 
county board, countersigned by the county clerk and sealed with 
the county seal. 


—226— 


The above sections were originally enacted as H. R. No. 194 of 
the 1905 Session of the Nebraska Legislature with the exception of a 
minor amendment to Section 12-124 in 1935. It has remained unchanged 
until the 1941 amendment. 


To determine the legislative intent of an act courts frequently 
consider the title to the act, and the title to H. R. No. 194 of the 1905 
laws aids us in this problem in that it expressly states that it is an act 
providing for the payment by the counties of the premium on bond, etc. 
The title is as follows: 


“FOR AN ACT Providing for the payment by counties of the 
premium on the bonds of the county treasurers where such 
bonds are executed by a surety company authorized by the 
laws of Nebraska to execute such bonds, such premium not in 
any instance to exceed one-half of one per cent per annum 
of the penalty stated on the bond.” 


Administrative construction of a statute is not lightly disregarded 
by the courts when called upon to judicially construe a statute and this 
bears greater weight when the statute has been in force for a great 
number of years with the Legislature bound to know the administrative 
construction placed on it and taking no action to amend, repeal or 
modify such statute. In this case this act has been construed generally 
throughout the State of Nebraska as mandatory for some thirty-six 
years and many sessions of the Legislature have left it unchanged. 


In addition to that, in the case of Haase v. Buffalo County, 86 
Neb. 145, this question was considered and we believe it sets at rest 
any question on the construction of the statute. In this case Haase was 
county treasurer of Buffalo County and had paid his bond premium 
when he furnished a surety bond and filed a claim with the county board 
for the amount of the premium, which was first rejected and then 
later allowed for one-half the amount. The district court found in 
favor of the county treasurer and the county appealed. The Court 
quotes the sections of the then existing statute and says: 


“The county attorney takes the position that the county may 
pay all or any part of the premium or reject its payment in toto, 
and argues that the statutes are permissive, and not mandatory. 
If this interpretation is adopted, it is perfectly obvious that the 
statutes will operate diversely in different counties, according 
to the varying convictions or motives of the officers compris- 
ing county boards. Uniformity of operation under similar cir- 
cumstances is the evident intention of the legislature. Counties 
and compensation of officers are classified to that end. This 
purpose in a measure would be defeated by the adoption of 
defendant’s construction. 


“By the section first quoted provision is made for the giving of 
a personal bond. Where this course is pursued by the county 
treasurer and the county board, both avoid the expense of a 
surety bond. Where the bond is executed by a surety company, 
however, these provisions govern: ‘The county may pay the 
premium for such bond’, and ‘upon the execution and approval 
of any such bond the county board shall direct the county clerk 
to draw a warrant upon the county treasurer in payment of 
such premium.’ In giving effect to these expressions, it 
should be observed that when the county board approved and 
accepted the surety bond executed by the Lion Bonding Com- 
pany, individual obligations or rights of plaintiff arose. If the 
county did not become liable for the payment of the premium, 
that burden rested on plaintiff individually. When the surety 
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bond was approved and accepted, the funds of the county were 
protected by a modern, statutory method created for the pub- 
lic welfare. When the county board approved and accepted the 
surety bond, its discretion as to incurring the resulting expense 
terminated. Afterward the county could not arbitrarily re- 
fuse to pay the premium. This is believed to be the logical 
result of a correct interpretation of the statutes. The word 
‘may’ in the sentence, ‘The county may pay the premium,’ 
and the word ‘shall’ in the sentence, ‘The county board shall 
direct the county clerk to draw a warrant,’ in their relation 
to allow the legislation on this subject, when applied to the 
facts of this case, are mandatory.” 


This case was decided by the Supreme Court in 1910 and many ses- 
sions of the Legislature have been held since this case was decided and 
the Legislature is bound to know the decisions of the Supreme Court 
in the construction of statutes made therein and if any other or differ- 
ent meaning was inteended by the Legislature they have had ample 
opportunity to amend these statutes. 


In addition to the above is the general rule as expressed in Doane 
v. City of Omaha, 58 Neb. 815, to the effect that “the word ‘may’ when 
used in a statute or enactment to impose a duty or delegate a power the 
performance of which involves the protection of public or private in- 
terests will be read as ‘must’ and construed as mandatory.” 


We are, therefore, of the opinion that by virtue of the public 
character of the statute in that the public funds are protected by such 
bond and the necessity for uniformity of operation of the statute in all 
counties of the state, together with the fact that the statute has been 
construed by the Supreme Court in the Haase case to be mandatory, 
and that the terms of the statute as amended by L. B. No. 255 with 
reference to the payment of the premium by the counties are identical 
now with the terms contained in the statute when it first passed in 
1905 that the obligation to pay the premium of the deputy county 
treasurer’s bond when approved by the county board rests upon the 
county and that L. B. No. 255 must be construed as mandatory. 


November 13, 1941 
Mr. Leo M. Bayer, County Attorney, Alliance. 


In your communication of November 4 you state that the sheriff 
of your county has, during the period since January 5, 1939, from time 
to time filed claims with the county commissioners for conveying in- 
sane persons and inebriates to the state hospitals, and for conveying 
boys to the State Industrial School, charging at the rate of 5 cents per 
mile instead of 8 cents as fixed by statute. He has also filed claims 
for conveying prisoners to the state penitentiary at the rate of 5 cents 
per mile. Presumably all of these claims have been audited and allowed 
by the county commissioners. 


You mention Sec. 26-119 Comp. St. Supp. 1939, and ask whether the 
county board would be prohibited by this statute from allowing claims 
based on these various items, if the sheriff should now file his claim, al- 
though they accrued more than three months ago. 


In our judgment you are correct in the opinion stated in your letter 
to the effect that the limitation in Sec. 26-119 Comp. St. Supp. 1939, 


—228— 


does not apply to a claim for mileage and expenses of an officer. The 
section provides in part: 


“All claims against a county must be filed with the county clerk 
within 90 days from and after a time when any materials or 
labor, which forms the basis of the claim, shall have been fur- 
nished or performed.” 


If this language alone is not sufficient to indicate that the limita- 
tion applies only to claims arising on contract, it may be pointed out 
that the Supreme Court has several times held that the word “claims” 
as used in this section, refers only to claims originating in contract. 
The amount due an officer for conveying prisoners and others does not 
arise by contract, but by operation of the statute. 


Therefore, we do not believe that the limitation imposed by Sec. 
26-119 would bar the sheriff’s claim for these items. See Douglas 
County v. Taylor, 50 Neb. 535, 70 N. W. 27. 


We are attaching hereto a copy of an opinion of this office, writ- 
ten by the late Judge Ayres, on this same subject. 


However, assuming that the sheriff has already filed claims for 
what purported to be the amount due him for conveying these prisoners 
and other persons to the various institutions, and assuming that his 
claims have been audited and allowed by the county commissioners, 
and that no appeal has been taken, it would seem that the matter is now 
res adjudicata and that further claims for the same services may not 
be allowed. Red Willow County v. McCain, 123 Neb. 209, 242 N. W. 423. 
Although this question was not squarely presented by your letter, we 
mention it lest the language of the preceding paragraph be construed 
as meaning that these particular claims might lawfully be paid. 


You also mention that the sheriff has altogether failed to file any 
claims with the county commissioners for the statutory $3.00 fee for 
each day’s services in conveying convicts to the penitentiary . As to these 
fees, the sheriff could no doubt file claims and recover the amount due 
him therefor, since the claim therefor does not arise under contract, 
and as to them there has been no adjudication. 


You also ask whether the $3.00 per day fee for conveying convicts 
to the penitentiary should be reported and accounted for as fees by the 
sheriff, or whether, since the money when paid by the sheriff goes back 
into the general fund, the sheriff may simply fail to file claims and 
also fail to account for this fee. The case cited in the annotations to 
the statute, Drexel v. Douglas County, 62 Neb. 862, 87 N. W. 1053, 
holds that this fee should be accounted for to the county by the sheriff, 
and this would be true, of course, whether he collects it or not. There- 
fore, it would seem to be bad judgment on the part of the sheriff to 
fail to file a claim for it and collect it. Answering your specific ques- 
tion, however, we know of no reason why the sheriff might not lawfully 
refrain from putting in a claim for this fee and collecting it, but we 
would nevertheless be under obligation to account for and pay in the 
amount of the fee to the county in connection with his official reports. 


November 29, 1941 
Mr. Frank Glebe, County Attorney, Gering. 
We have your request for an opinion as to whether a county has 
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any authority to contribute county funds towards the maintenance of 
a health unit which contains within its area lands other than in the 
county, that is, whether Scotts Bluff County can contribute from its 
funds to the maintenance of a health unit which would include, in ad- 
dition to Scotts Bluff County, Banner and Morrill Counties. 


We have gone over the statutes and decisions of the court and 
Section 26-105, C. S. Supp. 1939, and succeeding sections give the gen- 
eral powers of county boards. As those sections are rather long it is 
not necessary in this opinion to cite them. Suffice to say that no 
provision is enumerated therein which would authorize the counties to 
contribute funds which in part ,at least, would be spent outside of the 
county. There are numerous decisions of the Supreme Court with rela- 
tion to the powers of county boards, and, therefore, we will not under- 
take to cite them all, but merely enough to give the general trend of 
the authorities. In the case of Morton v. Carlin, 51 Neb. 202, 70 N. W. 
966, the first paragraph of the syllabus is as follows: 


“Counties and county boards can exercise only such powers as 
are expressly conferred upon them by statute, and such grant 
of powers must be strictly construed.” 


In that case, the County of Otoe was undertaking to levy taxes to pay 
on bonds issued to the Missouri Pacific Railroad Company and a suit 
was brought to enjoin the levy and collection of the tax. In the opinion 
the court reviews the powers of county boards and reached the con- 
clusion cited in the syllabus given above. Since that decision, the Su- 
preme Court has relaxed the rule only so far as to add to that county 
boards, in addition to the powers expressly granted, have such powers 
as are requisite to enable them to discharge the official duties de- 
volved upon them by law. This is the holding in Berryman v. Scha- 
lander, 85 Neb. 281, 122 N. W.| 990; Wherry v. Pawnee County, 88 Neb. 
503, 129 N. W. 1013; Bartlett v. Dahlsten, 104 Neb .738, 178 N. W. 636; 
and Bradle v. Harmon, 130 Neb. 389, 265 N. W. 18. However, it does 
not appear that there is any statutory authority for the counties to 
set up such a health district and in the absence of such authority they 
would not have the authority to contribute to its maintenance. 


Indicative of this prohibition is the fact that 1939 the Legislature of 
Nebraska passed an enabling act to set up health districts in counties 
having over 200,000 population and the act expressly limits it to such 
counties. This act is found in the 1939 Compiled Statutes Supplement, 
Section 71-3601 and subsequent sections. Even if this act were general 
in its terms, Section 71-3602 of that act limits the district to territory 
within and co-extensive with the county. 


We have not overlooked the provisions of Section 71-2301 and sub- 
sequent sections relating to contagious diseases and we are not passing 
on whether within the county such a district might be created by a 
county board of health set up in accordance with the provisions of 
that section. 


From the foregoing, it is our opinion that the county boards have 
no authority to appropriate funds of the county for the maintenance 
of such a health district as outlined in your letter. 


February 18, 1942 
Mr. E. A. Butterfield, County Attorney, Neligh. 
We have your inquiry of February 12 in which you say: 
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“Mr. Wilson, Antelope County’s Extention Agent has requested 
me to write to you for an opinion on the County’s Budget for 
that office under the present law. According to the population 
of our County, the Maximum Budget is $2400.00. The office 
made their Budget of $2150.00 and later at the request of the 
County Board cut it to $1820, yet the County Board allowed 
only $1600.00. Mr. Wilson contends that it is impossible for them 
to operate the office on that amount of budget and he would like 
to know whether or not the extension Committee has any au- 
thority or right with reference to the amount that is allowed 
for them to operate the office. The committee feels that the 
County Board should allow their Budget as prepared and that 
the County Board has no authority to cut this Budget.” 


The provisions of the statute with reference to county extension 
work are found in Chapter 2, Article 20 of the 1941 Compiled Statutes 
Supplement. The specific part of this act which applies to the question 
which you propound, is found in Section 2-2004. This section contains 
the provision for the submitting of the question of appropriation of 
county funds for the support of the county agricultural extension work. 
After making those provisions this section continues: 


“If a majority of the votes cast on this question are in favor of 
the appropriation, then the county board shall annually set aside 
in the general fund of the county an amount equal to ‘the 
county extension budget provided such sum shall not exceed 
* * * two thousand four hundred dollars in counties having a 
population of less than seventeen thousand and more than ten 
thousand; * * * and as claims are approved by the board of 
directors and filed with the county clerk, the county board shall 
order warrants to be drawn upon the general fund of the county 
in payment of such claims.” 


The act of which the above section is a part, became a law in 
June 1939. 


In seeming conflict with the provisions above set forth are the 
provisions of the County Budget Act, which appears as Chapter 26, Ar- 
ticle 21 of the 1941 Compiled Statutes Supplement. In general terms, 
the provisions of this Budget Act provided that the county board shall 
be the budget making authority, and they shall, after notice, hold hear- 
ings to fix the various amounts to be expended by the various ex- 
pending agencies of the county, and to fix the amount of funds avail- 
able for those expending agencies and to make the appropriation of the 
funds. This act, originally adopted in 1937, was amended in 1939, and 
the amendment took effect and become a law in March, 1939. 


While it is true that the County Budget Act is regulatory of the 
appropriation of funds in the amounts to be expended to be appropri- 
ated and intended to cover all of the county expending agencies, yet the 
agricultural extension act, being the latest expression of the legislative 
will, seems to place the duty of fixing the amount of the budget 
necessary for such agricultural extension work with the officers of 
that activity within the limits of the statute, and leaving the county 
board no discretion in the fixing of the amount of the appropriation in 
the regular county budget. This occurs in several intsances, salaries, 
for example, of the various county officers, etc. 


A similar situation was before the Supreme Court of this state in 
State v. Coufal, 1 Neb. (Unof.) 128. This action was one in mandamus 
to compel the county board to issue a warrant for the payment of money 
to a certain agricultural society, organized in conformity with the stat- 
ute, controlling such an organization. In this case the Court says: 
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“This section of the statute and its binding effect has been con- 
strued by this court in the case of State, ex rel. Custer County 
Agricultural Society & Live Stock Exchange, v. Robinson, 35 
Neb. 401, 53 N. W. Rep. 213, in which case a writ of mandamus 
was awarded the agricultural society to compel the board of 
supervisors of Custer county to include the claim of the so- 
ciety in the estimate of expenses for the ensuing year, it having 
been admitted that the general fund levy was then exhausted 
in the payment of other legitimate expenses of the county. Now 
the only difference between the case just cited and the case at 
bar is that in the first case there was no money in the general 
fund of the county of the respondents which would permit the 
drawing of a warrant and the writ was therefore allowed to 
compel the board to include the claim in the estimate for the 
ensuing year; while in the case at bar it is admitted that there 
is money in the general fund and the relief here sought is the 
issuance of a warrant, which, if the relator be entitled to, may 
now be legitimately drawn. In awarding the writ in the case 
just cited, Post, J. says. ‘That claim is a valid and subsisting 
indebtedness of the county and should have been included in the 
estimate for 1892, together with the amount payable to relator 
in that year. The relator is entitled to the relief sought, and a 
peremptory writ of mandamus is allowed.’ 


“Now if this court had not construed the section of the statute 
above referred to as being mandatory in its nature and as leav- 
ing no discretion in the county board, in determining either the 
amount or validity of claims arising under this statute it would 
not have controlled the action of the board by mandamus in 
compelling it to include this claim in its estimate; for no one 
would contend that this court would attempt to so control the 
action of a county board with reference to any claim over 
which it acts judicially.” 


It will be observed in the above case that the Court decided that 
there was no discretion of the county board for the allowance of the 
claims and while it is true that the above case was decided prior to the 
time that our County Budget Act became law, yet the decision is con- 
trolling in that it is held that the county board has no discretion in the 
matter, and if they have no discretion, then they must accept the 
budget as presented by the agricultural extension officers. 


We are, therefore, of the opinion that where the budget, as prepared 
by the officers of the agricultural extension organization, comes within 
the terms of the limits fixed by the statute, and in this we are assum- 
ing, of course, that the agricultural extension organization is legally 
organized, the county board, in adopting the regular county budget, 
under the County Budget Act, must accept the amount fixed by the 
agricultural extension officers in the budget prepared by them. 


February 13, 1942 
Mr. Arthur A. Weber, County Attorney, Bassett. 


We have your inquiry as to the compensation of members of the 
county board under Section 33-128 Compiled Statutes, Supplement 1941, 
and you inquire as to whether they may, by resolution, provide them- 
selves a salary of $950 per year, drawing one-twelfth thereof per 
month, and not keep track of their time and mileage. 
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A careful examination of Section 33-128 Compiled Statutes, Sup- 
plement 1941, convinces us that it was the intention of the legislature 
in counties such as yours, to compensate your commissioners on the basis 
of per diem and mileage and it is, therefore, our opinion that the board 
cannot vote itself a flat salary of $950 . It is permissible under such 
section to divide their total compensation into twelve parts, payable 
monthly, providing that such procedure will not cause them to exceed 
this $950 annual maximum. It is our opinion that under such section it 
would be necessary for the board to file vouchers showing either enough 
days at the per diem rate to make $950 for the year, or include enough 
mileage with the per diem to reach that amount. It is our opinion that 
there is no way under that section for the board members to do away 
with a showing that they have put in enough days or enough mileage or 
both days and mileage to entitle them to that figure which the legis- 
lature, in our opinion, has set as a maximum sum. We are aware that 
such procedure requires additional bookkeeping but it is apparently the 
intention of the legislature that such maximum is not to be paid unless 
sufficient time and mileage have been expended by the commissioners 
to earn it. In your county, where you say the facts are that they do 
earn that much, it may seem needless to require this showing, but 
that is apparently the intention of the legislature. 


Trusting that this answers your inquiry. 


July 6, 1942. 
Mr. Julius D. Cronin, County Attorney, O’Neill. 


In your communication of June 10th, you ask the opinion of this 
office as to whether a member of the Board of Supervisors of a county, 
who individually owns a road grading outfit, may rent that outfit and 
its operator to the county to do county road work, and whether in such 
case the Supervisor may collect from the county the usual per diem for 
the use of said equipment and the operator, or the usual hourly charge 
for the use of the equipment and the operator, where the work is done 
in the supervisor district of the Supervisor who owns and rents the 
equipment to the county. 


Comp. St. 1929, Sec. 26-130, provides as follows: 


“No county officer or county surveyor shall in any manner, 
either directly or indirectly, be pecuniarily interested in or 
receive the benefit of any contracts executed by the county for 
the furnishing of supplies or any other purpose; neither shall 
any county officer or county surveyor, furnish any supplies for 
the county on order of the county board, without contract.” 


Comp. St .1929, Sec. 26-131, provides as follows: 


“Any county officer violating the provisions of the preceding 
section shall be deemed guilty of a felony, and upon conviction 
thereof shall be imprisoned in the penitentiary for a period not 
exceeding five years, or fined in any sum not exceeding two 
thousand dollars, or both.” 


The renting of equipment such as you describe to the county would 
undoubtedly constitute a contract, and we are unable to conceive of 
any way in which a county officer could lawfully receive the benefit 
of any such agreement. 
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Although in some instances the application of these statutes works 
a hardship, it is apparent that the legislature has considered that the 
public welfare is best served by a broad prohibition of con- 
tractual relations between county officers and the county. It is our 
opinion that in the case stated by you the Supervisor may not collect 
from the county any money for the use of his equipment, or of the 
operator thereof, whether the work is done in his supervisor district, 
or elsewhere in the county. 


September 23, 1942. 
Mr. W. E. Hill, County Attorney, Gandy. 
You say: 


“One of our county commissioners has just resigned, and I am 
writing you to get your opinion as to whether the County Clerk, 
County Treasurer and myself as County Attorney have to ap- 
point his successor or whether a successor for the balance of the 
term which will be till next January is to be elected. Section 
32-1703 and 32-1704 seem ambiguous to me.” 


Article V, Section 21, of the Constitution of Nebraska, provides that 
vacancies in the office of a judge of the Supreme Court and of the Dis- 
trict Court shall be filled by appointment by the Governor for the un- 
expired term. Said section then continues: 


“Vacancies in all other elective offices shall be filled by election, 
but when the unexpired term does not exceed two years the 
vacancy may be filled by appointment in such manner as the 
Legislature may provide.” 


Section 32-1704, 1941 Supplement, states in part: 


“Vacancies occurring in any state, judicial district, county, 
precinct, township or any public elective office, thirty days 
prior to any general election, shall be filled thereat. * * *” 


Section 32-1703 Compiled Statutes 1929, pertaining to the filling of 
vacancies in offices provides in part: 


“Vacancies shall be filled in the following manner: * * * in 
county and precinct offices, by the county board; and in the 
membership ‘of such board, by the county clerk, county attorney 
and county treasurer; * * *”, 


Construing these two sections together, with reference to the va- 
cancy caused in the office of county commissioner, the county clerk, 
county attorney and county treasurer are required to make an appoint- 
ment, until the next general election, and the vacancy existing there- 
after is filled at said election. State v. Coleman, 91 Neb. 167, 135 
N. W. 444. 


The manner of filling the vacancy on your ballot is governed by 
Section 32-1132 Compiled Statutes for 1929. Namely, the nomination is 
made by the majority vote of the County Central Committees of each 
of your political parties, and the certificate of nomination signed by the 
chairman and secretary of such committee is filed with the county 
clerk, who is then required to place such names upon the General elec- 
tion ballot. Should, however, no such nominations be made and should 
no person be elected to fill this vacancy on the ballot, the person ap- 
pointed would continue to hold over for the balance of the term. 
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October 7, 1942 
Mr. Walter G. Huber, County Attorney, Blair. 


In your recent letter you ask whether or not Sec. 26-105, Compiled 
Statutes Supplement for 1941, requires that the individual claims be 
listed in the proceedings of the county commissioners or whether or 
not the listed claims can be read orally and the proceedings show that 
the claims read have been either allowed or disallowed. 


We have checked the statute in regard to the power and duties of 
the board of county commissioners and we find no specific statement in 
the statute to the effect that the claims must be listed in the proceedings 
of the county commissioners but from reading the statutes governing 
the action of the board of county commissioners, we have come to the 
conclusion that the only way to determine what action has been taken 
by the board of county commissioners on any particular matter would be 
to examine the records of that board of county commissioners and it is 
our opinion that the statutes presuppose that sufficient records be kept 
by the board of county commissioners so that their action on any par- 
ticular matter can be definitely determined by referring to their own 
records, and not the records of some other county office. 


It is our opinion that the claims should be individually listed in the 
proceedings of the board of county commissioners so that it would be 
possible to turn to the records of the proceedings of the board of county 
commissioners and determine positively what action had been taken on 
any particular claim filed with the board of county commissioners. 


Trusting this answers your inquiry satisfactorily. 


COUNTY BUDGET 
‘May 1, 1939 
Mr. John E. Sullivan, County Attorney, Clay Center. 


Reference is made to your communication of April 25, wherein 
you say: 


“Sec. 1 (of L. B. 15, approved April 3, 1939) provides for a levy 
of 1 mill for relief of unemployed and indigent persons; Sec. 2 
provides that no more than 5% of this amount so levied and 
collected shall be used for adminstrative purposes. 


Heretofore, the Board have paid the numerous Federal set- 
ups in the County, such as the WPA director, Old-age pension 
director, sewing project rent, lights, etc. out of the relief 
fund. If the expense of administration of these offices must 
be included within the 5% limitation of this statute, it would 
seriously impair the county’s relief activities, since certain of 
these Federal set-ups require the county to employ a director, 
stenographer, etc. 


On the other hand, if this statute can be interpreted to apply 
to direct relief only, 5% would be ample for administration 
thereof. 


They would like to solve this problem by deducting from the 
relief levy, the amount necessary to pay the expenses in con- 
nection with these Federal projects, and appropriate this amount 
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under a separate Budget, designated for that purpose. This 
would eliminate the difficulty over the 5% limitation. Can 
such an appropriation be made under our Budget Law? If not, 
should L. B. No. 15 be interpreted to direct relief only or 
should the 5% limitation apply to administrative expense of the 
county in their contribution toward the operation of WPA, 
Farm grants, Old-age assistance, etc.?” 


We are of the opinion that 95% of the money raised by the levy 
provided for by this Act must be used for the relief of unemployed and 
indigent persons, and that not more than 5% (except in counties having 
more than 150,000 inhabitants) may be used for salaries and expenses of 
administration of any kind whatever. Any other rule would permit 
using the entire levy for administration expenses. 


This would not prevent the county under the Budget Act from spe- 
cially appropriating some other fund or money to the payment of these 
administration expenses which you mention. It appears to us that the 
County Board would not be authorized to appropriate any of the money 
so raised under this Act to anything but the relief of unemployed and 
indigent persons, and we seriously doubt whether any part of the money 
may be used to pay the administrative expense of WPA, Farm grants, 
Old Age Assistance, or any of the numerous Federal “set-ups” men- 
tioned in your letter. 


June 6, 1939. 
Mr. Charles E. McCarl, County Attorney, McCook. 


You state that your County Clerk and Board of County Commis- 
sioners want to know whether or not the tax levy is to be computed and 
estimated on a 100% basis, minus the approximate percentage of uncol- 
lectible taxes, or if that item will be estimated on the basis of 85% of the 
levy, and that they further want you to inform us that the county 
general fund is somewhat in the red at the beginning of the fiscal year. 


The following quotations are from the county budget law as it ap- 
pears in the Compiled Statutes of Nebraska Supplement for 1937, as 
amended by Legislative Bill No. 26 of the 1939 Legislative Session: 


“26-2103. The budget * * * shall set forth all proposed ex- 
penditures for the administration, operation, and maintenance of 
all offices, departments, activities, funds and institutions of the 
county, except for mothers’ pensions; the actual or estimated 
operating deficits from prior years; all interest and debt re- 
demption charges during the period covered by said budget; ex- 
penditures for capital projects to be undertaken or executed 
during the period covered by said budget, including expenditures 
for local improvements which may be paid for in whole or in 
part by special assessments. In addition thereto, the budget 
shall set forth the anticipated income, including all fees, license 
taxes, taxes to be levied and all other means of financing the 
proposed expenditures for the period covered by said budget, 
including any unexpended balances and delinquent taxes from 
prior years.” 


“26-2107. a. The county board shall * * * revise, alter, in- 
crease or decrease the items contained in the budget: Pro- 
vided, however, that when it shall increase the total proposed 
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expenditures of the budget it shall also increase the total an- 
ticipated income so that the total means of financing the budget 
shall at least equal in amount the aggregate proposed expendi- 
tures. * * * In arriving at the amounts required to be raised by 
taxation for county purposes, there shall be deducted from the 
various amounts provided in said budget the anticipated esti- 
mated income from fees, license taxes and all other sources 
of revenue in each of said offices, departments, activities and 
funds; and * * * any unexpended balance in any of the various 
funds in excess of the amount levied for said fund during the 
prior year, * * *.” 


The funds which make up the unexpended balance are clearly de- 
scribed in the Section last quoted from above. It appears that when 
the County Board has determined in its budget the amount required 
for the various departments and have deducted from the total for each 
fund the estimated receipts from all sources other than taxation, they 
shall then make a levy which will bring in from taxes the amount re- 
quired to make up the total. 


Relative to the deficiency mentioned in the general fund, we call 
your attention to the fact that, in making up the budget, the actual 
or estimated operating deficits from prior years may be considered. Also, 
that, under Legislative Bill No. 400, which has been passed recently, 
the County Board of any county in which there is a deficiency in the 
county general fund to pay outstanding warrants drawn upon said fund 
or for the support, operation and maintenance of the county government 
from January 1, 1939, to the time of making the tax levy in August, 
1939, may, during the year 1939 only, levy a tax of not to exceed two 
mills upon the actual valuation of property subject to tax to make up 
for such deficiency, subject to the proviso, however, that the total levy 
in such county for all county purposes shall not exceed fifty cents per 
one hundred dollars of actual valuation as determined by the assess- 
ment rolls. 


May 6, 1940. 
Mr. Jesse L. Dougherty, County Attorney, Columbus. 


In your communication of April 24, you state that the County 
Treasurer who held office prior to 1939 did not issue distress warrants 
for personal taxes; that beginning last year the present Treasurer com- 
menced the issuance of warrants and, during the year 1939, was able 
to handle the work with his regular staff under the regular budget; 
after the adoption of the 1940 budget, it became evident that certain 
additional work would be necessary to secure the information necessary 
for the issuing of distress warrants during the present year; that the 
Treasurer had anticipated securing this information in a certain way, 
but it has now been discovered that the anticipated manner will not 
be practicable. The treasurer is requesting that an additional appro- 
priation be made under Section 26-2111, C. S. Supplement 1939, to 
enable him to employ sufficient clerical help to handle this unanticipated 
situation. 


We believe the foregoing accurately states the situation, although 
details as outlined in your letter have been omitted. 


Section 26-2111 provides that the County Board during the year 
may make additional appropriations or increase existing appropriations 
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to meet ‘emergencies in case of such unanticipated requirements as are 
essential to the preservation and maintenance within the county of the 
administration of justice, the public safety, the public welfare, and the 
public health.” 


Unless such an emergency appropriation may properly be made, 
no officer, department or other expending agency may spend or contract 
to spend any money, or incur any liability involving the expenditure 
of money not provided for in the budget, or which involves the ex- 
penditure of money in excess of the amount provided in the budget. 


In the opinion of this office, an additional appropriation may be 
made under Section 26-2111, C .S. Supplement 1939, only to meet an 
emergency, and then only in case of unanticipated requirements for 
the purposes stated in the statute. In the first place, we are not of the 
opinion that the definition of the word “emergency” could be applied 
to a situation such as is here presented; in the second place, it must 
be presumed that the Treasurer in submitting his proposed budget, 
and the Board in adopting the budget, anticipated the necessary clerical 
work in the issuing of distress warrants. If, for some reason, it now 
develops that more clerical work is necessary than was first thought, 
this would simply indicate that an error of judgment had’ been made in 
underestimating the requirements of the office, but it falls considerably 
short of constituting an unanticipated requirement. 


If an additional appropriation could be made under this section 
under circumstances such as these, we feel that the entire purpose of 
the budget act could be easily defeated, and, therefore, while it un- 
doubtedly works a hardship in individual cases, such as the one in 
your county, we do not believe the plain letter of the statute should be 
stretched to cover a case of this kind. 


February 1, 1939 
Mr. W. Keith Peterson, County Attorney, Center. 


Reference is made to your communication of recent date requesting 
an opinion relative to payment of any warrant drawn to pay claims ap- 
proved by the County Board and Farm Bureau Board under the county 
farm bureau budget for which no provision was made in the County 
Budget Act of 1928. This situation is controlled by the County Budget 
Act of 1937, which Act provides that the budget-making authority of the 
county shall prepare in various degrees of detai la budget showing the 
proposed expenditures and the total anticipated income for the current 
year; and that they shall transmit to the County Board on or before the 
first Monday of May in the year 1938 such a budget. The Act then 
further provides for public hearing and for changes in appropriations, 
etc.; and that the budget be adopted by the Board in June. The Act fur- 
ther provides that it shall apply to all counties and it is mandatory upon 
the county authorities to put this Budget Act of 1937 into full force 
and effect. It is true that Section 2-1113 provides for the appropria- 
tion of certain funds for the use of the county bureau budget if a 
majority of votes cast are in favor of such appropriation. But this 
section of the statute is in direct conflict with the budget-making au- 
thority of the county as set forth in the County Budget Act of 1937. 
The County Budget Act of 1937, having been passed at a subsequent 
date and enacted into law after the passage of Section 2-1113 above 
referred to, the County Budget Act of 1937 therefore takes precedence 
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and is superior to any pre-existing section of the statute in conflict 
therewith so far as it is in conflict. Section 26-2109, provides: 


“After the adoption of the county budget in 1938 by the re- 
spective counties, no officer, department or other expending 
agency shall expend or contract to be expended any money, 
or incur any liability, or enter into any contract which, by its 
terms, involves the expenditure of money not provided for in 
the budget, or which involves the expenditure of any money 
for any of the purposes for which provision is made in the 
budget in excess of the amounts provided in said budget for 
such office, department or other expending agency, or purpose, 
for such fiscal year. Any contract, verbal or written, made in 
violation of this section shall be null and void as to the county, 
and no moneys belonging thereto shall be paid thereon.” 


It is therefore our opinion that unless provision was made in the 
1938 county budget for payment of the claims of the Farm Bureau that 
no payment of any Farm Bureau claim could now lawfully be made. 


January 11, 1939 
Mr. William T. Gleeson, County Attorney, Wahoo. 


Reference is made to your communication of January 6, in which 
you state: 


“In the year 1933 special counsel was appointed by the Dis- 
trict Court to assist the County Attorney in the prosecution 
of a felony. This case was finally dismissed and the claim 
of the appointed attorney for renumeration was allowed by 
the county board of this county in the year 1938. The sum 
allowed to him was $450.00. This sum was charged against 
the budget of the County Attorney for the year 1938. My 
first question is as follows: Is this sum properly charge- 
able against the budget of the County Atorney for the year 
1938?” 


You are advised that in the opinion of this office, assuming 
that the services of the attorney appointed by the District Court to 
assist the County Attorney in the trial of a felony were performed 
prior to the year 1938, and that no provision was made in the County 
Attorney’s budget for his payment in the year 1938, the sum allowed 
when paid would not be properly chargeable to the budget of the 
County Attorney for the year 1938. 


You also say: 


“The Ex-County Attorney, whose term terminated on January 
4, has now presented to the county board a claim in the sum 
of $112.55 for mileage and miscellaneous expense. Can this 
claim be lawfully paid by the county board? If it can law- 
fully be paid, is it to be charged against the budget of the 
County Attorney for 1938 or is it to be charged against the 
budget of the County Attorney for the year 1939?” 


As to this matter, it is our opinion that the claim, if paid, 
should be charged against the budget of the County Attorney for the 
year 1938, as we assume the services were performed during that 
year. As to your question whether this claim can be lawfully paid by 
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the county board, we assume you mean so far as the Budget Act of 
1937 is concerned. We are assuming that the claim is a proper and 
lawful claim so far as its general features are concerned. 


February 1, 1939 
Mr. S. C. Ely, County Attorney, Bassett. 


Reference is made to your communication of January 27. Your 
first question is substantially as follows: 


“Whether a county commissioner may exceed his budget 
for the payment of labor performed on roads.” 


As a matter of fact, all these questions about road funds are 
extremely difficult to answer, and I do not believe that an intelligent 
answer can be made on the facts given by you, and possibly not, even 
if you gave further facts, including an audit of the county. Section 
39-206 Compiled Statutes Supplement 1937, provides that road taxes 
shall be placed to the credit of the county road fund, to be divided 
equally between the several commissioner districts, and expended for 
the benefit of the roads in those districts. Whether this means that 
separate and distinct road funds are to be created, is somewhat of a 
question. 


In State ex rel. Maltman v. Adams County, 119 Neb. 826-835, the 
Supreme Court dodged the question. 


Section 66-411 Compiled Statutes, Supplement 1937, provides that 
gas tax money, that is, 70 percent of the amount which the county 
gets, is to be credited to the county road fund and used by the county - 
board for maintaining, grading, graveling, regraveling, claying, lit- 
tering, oiling or paving, and for no other purpose whatsoever. Prob- 
ably this gas tax money could not be divided and go into these so- 
called “District Road Funds.” 


Whether automobile registration license fees could go into such 
District Road Funds is another serious question. Offhand it looks 
as though the only money, under any theory, which could go into these 
so-called “Commissioner District Road Funds’, would be money raised 
by taxation for road purposes. 


Now, from your letter we do not know the source of the money 
which has gone into these District Road Funds, and we do not know 
the nature of the claims which have been paid therefrom. Therefore, 
it seems to me impossible to determine whether the budget has been 
exhausted: Then, there is the question which is usually present; 
Whether, at the beginning of the year 1938, some claims for 1937 were 
not allowed out of the 1938 budget. In numerous instances we have 
found that by eliminating those claims, it is found the budget has 
not been exhausted after all. 


We think you are right in advising the commissioner that anybody 
who contracts with the county probably takes the risk of the budget 
being exhausted. Such seems to be the meaning of Section 26-2109 
and Section 26-2110 Compiled Statutes, Supplement 1937. Undoubtedly 
the only recourse of the laborer in such a case would be to sue the 
commissioner or commissioners. 


Your second question states that one of the commissioner districts 
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has no money in its road fund and the other districts do have money; 
that you have advised the commissioner of the first mentioned district 
that the money from the other districts may not be redistributed, so 
that the district which is without funds could have some of the money 
of the other districts. You ask the opinion of this office as to the 
correctness of this view. 


This again depends upon the nature of the money. If the com- 
missioners have undertaken to make equal division of gas tax money, 
or any money, except road fund money raised by taxation, I do 
not believe they had any authority to divide it in the first place. In 
such case the money would theoretically be in the county road fund 
and subject to the payment of just and lawful claims. 


Your third question is whether the county treasurer can refund to 
owners of farm and local trucks some excess fees which he has col- 
lected upon farm and local trucks under an opinion of the former 
attorney general. 


I am of the opinion that the treasurer may not do this unless the 
legislature passes an act authorizing it. 


February 13, 1940 
Mr. S. S. Diedrichs, County Attorney, North Platte. 
Reference is made to your inquiry of recent date in which you ask: 


“The question then is can the 5c mentioned in the Statute as 
being allowed to the County Treasurer for taking care of 
drivers licenses be allowed to him over, above and independent 
of his budget?” 


The answer to your inquiry requires a construction of the fol- 
lowing portion of Section 60-407 of the 1939 Supplement: 


“*t * * Five cents of each of the said original and renewal 
fees shall be credited forthwith to the general fund of the 
county and, by said County Treasurer, shall be included in his 
report of fees as provided by law and shall be available to re- 
imburse the county treasurer for the clerical services rendered 
by his office in issuing said licenses. * * *” 


We do not find any expression of the Supreme Court of this state 
as to the construction of the term “available to reimburse” as used in 
the statute. The ordinary construction to be given the term must 
therefore be applied. The term “available” has been judicially con- 
structed to mean by the Supreme Court of other states as in the sense 
of usable; so applying the term “usable” instead of “available” we 
reach the same construction—they are practically synonymous. In its 
ordinary sense, the term “available to reimburse” is restrictive and 
though by the statute the county treasurer must place the fees col- 
lected in the general fund of the county and report them as fees earned, 
since the statute says that these fees “shall be available to reimburse” 
they, therefore, could not be used for any other county purpose. They 
are ear-marked, so to speak, and must be kept available to reimburse 
the county treasurer for an expense in the administration of the Act. 


There is no question but that the county treasurer is bound by 
the budget law of the state and the same as any other county officer, 
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and that he must prepare his estimate of anticipated expense for the 
benefit of the budget-making authority of the county and should in- 
clude the anticipated expense of administration of the Operator’s License 
Act for which, under the terms of the statute, the fees collected in the 
administration of the Operator’s License Act shall be available to re- 
imburse him for that expense. 


February 25, 1939 
Mr. Harry L. Lehman, County Attorney, Trenton. 
You state: 


“Our county commissioners contemplate purchasing road ma- 
chinery. In order not to come under prohibition of the statute 
the machine companies offer a loaning contract, said con- 
tract to run only the length of the budget year, when a new 
lease would be signed beginning with the new levy. Sufficient 
funds not being on hand for the outright purchase, can such an 
arrangement be made in a legal manner?” 


This question has caused considerable discussion here in the office 
among the members of the staff and we have reached the conclusion that 
from the statement in your letter no valid lease of machinery could 
be entered into between the county and the machinery company, it 
being apparent that such a lease would be a mere subterfuge taken 
by the county to avoid the prohibition of the Budget Statute which 
was expressly designed to prevent this very thing. 


In our opinion, no valid lease could be entered into between the 
county and any machinery company where the parties had in con- 
templation a transaction directly prohibited by the statute. 


The opinion of February 13, 1939, relative to this matter and for- 
warded to you is hereby recalled. 


January 5, 1940 
Mr. Jesse L. Dougherty, County Attorney, Columbus. 


We have your inquiry of January 4, asking as to the right of your 
county board to revise the budget at their first meeting in January 
of 1940. 


The County Budget Act, which is found in Sections 26-2101 to 26-2115, 
Compiled Statutes, Supplement 1939, is the method provided by statute 
for the establishment of a budget in each county of the state, and the 
provisions of this act must be strictly followed. Section 26-2107 
provides in part as follows: 


“The county board shall consider the budget document as 
submitted to it by the budget-making authority of the county 
and * * * shall revise, alter, increase or decrease the items 
contained in the budget: Provided, however, that when it 
shall increase the total proposed expenditures of the budget, it 
shall also increase the total anticipated income so that the total 
means of financing the budget shall at least equal in amount 
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the aggregate proposed expenditures. * * * After the hearing 
on the county budget on the second Monday in December 
of the year 1939, and at the first meeting of the incoming 
county board in January, 1940, and at such meeting in each 
succeeding year thereafter, the county board shall adopt the 
budget and appropriate the several amounts specified in said 
budget for the several departments, offices, activities and 
funds of the county for the period to which said budget applies 
as provided hereinbefore. The total amount provided 
in said budget to be raised by taxation shall in no in- 
stance exceed the amount of taxes authorized by law to be 
levied during that year, including the amounts necessary to 
meet outstanding indebtedness, as evidenced by bonds, coupons 
or warrants regularly issued. No changes shall be made in the 
budget after its adoption, except that the county board may, 
at the time of making the tax levy in the following August, 
reduce any or all of the amounts provided in said budget if 
necessary to bring the same within the constitutional and 
statutory limitations as applied to the county tax assessment 
rolls as returned to said board by the state tax commis- 
sioner, * * *.” 


It will, therefore, be observed that there is specific statutory au- 
thority for your board to revise the budget at its first meeting in 
January of 1940, prior to its adoption, but, however, in making this 
revision the provisions of the statute must be borne in mind and 
followed strictly. 


February 13, 1939 
Mr. Arthur O. Auserod, County Attorney, Bartlett. 


Reference is made to your letter of January 31, in which you state 
that your treasurer has a certain amount of money on hand in the De- 
linquent Tax Sinking Fund, collected in 1938 from property taxes levied 
for the fiscal year 1934 and prior years, and for which years there re- 
mains no unpaid obligations. You further state that the county board 
wishes to transfer this amount of money to the 1939 general fund, 
and ask: 


‘Is such transfer of such funds legal and binding upon the 
county treasurer?” 


It is our opinion that this transfer of funds is not only legal and 
binding, but is required by the statutes of Nebraska for 1937. Section 
26-2103 provides in part as follows: 


“* * * In addition thereto, the budget shall set forth the an- 
ticipated income, including all fees, license taxes, taxes to be 
levied and all other means of financing the proposed expendi- 
tures for the current year, including any unexpended balances 
and delinquent taxes from prior years.” 


The same provision is contained in Section 26-2105, and in Section 
26-2107 it is provided in part: 


“* * * The county board shall in the year 1938, and in each suc- 
ceeding year thereafter, adopt the budget and appropriate the 
several amounts specified in said budget for the county for 
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the current year to which the budget applies, and in arriving 
at the amount required to be raised by taxation for county 
purposes, there shall be deducted from the various amounts 
provided in said budget the anticipated estimated income from 
fees, license taxes and all other sources of revenue in each 
of said offices, departments, activities and funds, and any un- 
expended balances on hand in any of the various funds, and 
any amount of delinquent taxes collected during the prior 
fiscal year and not required to retire some prior existing valid 
obligation of the county shall be deducted from the amount 
provided to be raised for the general fund. * * *.” 


So that it seems to us it was in direct contemplation of the legis- 
lature, in the passing of this act, that the amount of delinquent taxes 
collected in the current year for any prior fiscal year, and there be no 
valid existing obligations for the fiscal year, could be used for any 
purpose permissible by law. 


We further cite you to Section 77-1908, which is the section of the 
statutes relating to the setting up of a delinquent tax sinking fund, 
and directly specifies without equivocation: 


““* * * Moneys and credits in said delinquent tax sinking fund 
shall be used only to pay any unpaid obligations, other than 
county bonds, lawfully incurred, either in the fiscal year for 
which such tax was levied or in any prior fiscal year, so long 
as there are any such lawful obligations unpaid; if, and when, 
said obligations be all paid any remaining balance in said de- 
linquent tax sinking fund may be used for any county purpose 
permissible under the laws of this state: * * *”. 


This section makes it very clear that the moneys in the delinquent 
tax sinking fund collected in this year for any prior fiscal year, and 
there be no valid existing obligations of the county for that fiscal year, 
then this delinquent tax sinking fund may be used for any purpose by 
the county, permissible under the laws. It simply means that this 
delinquent tax sinking fund is added to the general fund of the county 
and taken into consideration in the preparation of the budget for the 
current year. 


Your second question is: 


“Can the county board include such funds in its 1939 budget 
as income for 1939?” 


This question has been answered in our statement given above. 
Question 3: 


“Can the county board then include in its 1939 budget for 
payment this year, unallowed and unpaid 1937 claims without 
first including and paying 1937 registered warrants?” 


In this regard it is evident, from the statutes above quoted, that 
the legislature considered, when the levy was made each year by the 
county, that a sufficient levy was made to take care of all existing 
obligations and indebtedness which the county might incur in that 
particular year, and the county treasurer is required by law to keep a 
separate check for each of the prior fiscal years in which there are 
delinquent and unpaid taxes. If these delinquent taxes are paid in in 
succeeding years, they go into this delinquent tax sinking fund and 
are then used to retire valid obligations of the county for those prior 
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fiscal years so that there would be no object in the county board in- 
cluding in its 1939 budget the 1937 claims other than mention or state- 
ment of the obligations for that year, and that the delinquent taxes 
for 1937, as collected, should be applied on those obligations. This ob- 
servation arises from the consideration of the statutes involved and, 
also, that throughout the County Budget Act of 1937 there appears the 
words “for the current year’. The procedure by which the various 
registered warrants and claims of 1937 should be paid is a matter of 
business arrangement for the determination of your county treasurer. 


Question 4 asks: 


“Can the county treasurer pay from 1938 tax levies the 1938 
registered warrants without first paying the 1935, 19386 and 
1937 warrants which were first registered?” 


It is our opinion that the 1938 tax levies must be used first to 
retire and pay the obligations and warrants of 1938, and not until 
those have all been fully paid can any of the 1938 tax levy be used to 
retire the obligations of any prior fiscal year. 


March 14, 1939 
Mr. Edwin O. Simon, County Attorney, Arapahoe. 
You say: 


“The question has arisen as to the power of the County Board 
to transfer $360.00 from the General Fund of the county to the 
Special Relief Administration Fund. 


In your opinion, does the County Budget Act of 1937, Sections 
26-2101 to 26-2114, C. S. Supplement, 1937, prohibit such a 
transfer? In your opinion does Section 26-2118 of the Act 
repeal Section 26-717 of the Compiled Statutes of Nebraska for 
1929, as relating and being contrary to the Budget Act? 


The question has also arisen as to the power of the Budget 
Making Authority, under the County Budget Act of 1937, to 
include in this year’s budget proposed expenditure to take care 
of election deficit of 1938, when no levy is to be made in 1939 
for an election. An emergency was declared and additional 
appropriation made as provided by Section 26-2111 of the Act, 
but was insufficient to meet the expenses. It is my opinion 
that under Section 26-2103 of this Act such deficit may be in- 
cluded in the budget and proper levy made to take care of the 
same. Will you please render an opinion as to this?” 


I am of the opinion that the County Budget Act of 1937 does not 
repeal 26-717 of the 1929 edition of the Compiled Statutes, but 26-2109 
of the 1937 Supplement to the Compiled Statutes does make it unlawful 
to use money transferred from the general fund of the county to some 
other county fund if such use results in the use of more money than is 
provided for in the budget for that purpose. To illustrate, if the budget 
provides that $1,000 may be used for a specific purpose, I am of the 
opinion that a transfer ought not to be made from the general fund 
under 26-717 of the Compiled Statutes in order that more than the 
budget allowance of $1,000 may be used for that purpose, but if it 
turns out that although $1,000 has been appropriated there is less than 
$1,000 in the fund provided for that purpose with which to pay the ex- 


—245— 


penses to be incurred for that purpose. I am of the opinion that a 
transfer may be made from the general fund to the specific fund cre- 
ated for that purpose to raise that specific fund to the sum of $1,000.00 
under the provisions and subject to the conditions set out in 26-717. 
If additional or increased appropriations are made to meet emergencies 
in conformity with the provisions of 26-2111 of the 1937 Supplement 
to the Compiled Statutes and there is not sufficient money in the par- 
ticular fund in the treasury appropriated to pay those expenses to take 
care of the increased appropriation and there is money in the general 
fund, I am of the opinion a transfer from the general fund to the 
particular fund out of which such expenses are paid may be made if the 
amount in the general fund is not reduced below the sum of Two Thou- 
sand Dollars ($2,000.00). 


In answer to your second question, I will say the provisions of 
26-2103 imply in my opinion that the budget may provide for taking 
care of deficits for prior years. 


October 17, 1939 
Mr. Emil J. Eret, County Attorney, Crete. 


In your letter you set forth the following hypothetical budget 
problem: 


“Let us suppose that the items set forth in the budget under 
County Road Fund are as follows: 


Eiqguipmient, & Re paivs sc .ccecesiicct-taccceiecsnacusysenececes $5,000.00 
Gasoline & Oils. Pe 
AION accra ca estas isin sss eunsevsesen assasscnee reas cacteaes npn 


32101171 Mee eR ceo SA aa Le PIR ae AR $9,000.00 


“And let us suppose that under this, that the following ex- 
penditures were made: 


Mquipment. S Repairs... 2<..--<---scsneonssecenee denen $6,000.00 


Gasoline & Oils........... -- 1,000.00 
1 OF 6) sige aR ee aCe BTR op RE ars ee SO Ren 2,000.00 
$9,000.00” 


You ask whether or not the specific items may be “transferred” 
so long as the total sum for the office or activity is not exceeded. 


The question presents the problem of whether the adoption of the 
budget appropriates each individual item enumerated therein or whether 
the adoption of the budget appropriates the amount allotted to each 
office or activity, which amount is the total of the several items. 


We believe the following language from the budget law is extremely 
pertinent to a consideration of your problem: 


“(26-2107, A.) * * * the county board shall * * * adopt a 
budget and appropriate the several amounts specified in said 
budget for the several departments, offices, activities and funds 
of the county * * *. The funds to be raised by taxation or 
otherwise, as provided and allowed in said budget, for the 
various offices, departments, activities and funds of the county 
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shall, upon the adoption of the budget, be deemed appropriated 
to the various offices, departments, activities and funds, as 
provided in said budget, and shall be used for no other 
purpose.” 


The construction of the quoted portions depends largely on the 
extent or limitation of the terms “departments, offices, activities and 
funds” to which the money is appropriated and for which purposes 
alone the money can be spent. ‘Departments” and “offices” undoubt- 
edly mean the offices of the county clerk, treasurer, District and County 
Courts, and the like. “Activities” and “funds” applies to relief, roads, 
Court House maintenance, repair or construction and to the building 
and maintenance of roads and bridges. It is not conceivable that the 
Legislature intended that those terms should be so limited that the 
terms signified an indiivdual item of expense within a given “office, 
activity or fund.” It is our theory that the reason for numerating in 
the budget the items, which go to make up the totals of the several 
funds, is to advise the county board how the budget committee arrived 
at the total. We find statutory justification for this view in that part 
of 26-2104, A, which reads: 


“The general budget summary shall be supported by explana- 
tory schedules or statements, classifying the expenditures con- 
tained therein by offices, departments, activities and funds.” 


The Courts have generally recognized that statutes of this nature 
must receive reasonable and common sense construction. We feel that 
to so limit the county authorities that changes of the character sug- 
gested in your problem would be impractical. 


We feel that the purpose of the law will be accomplished by per- 
mitting such a change. In this connection, we do not lose sight of the 
purpose, which is to prevent the expenditures of greater sums of 
money than are appropriated, because, as heretofore indicated, it is 
our belief that the amount which is appropriated is the total and not 
the single items which go to make up the total. 


June 12, 1939 
Mr. Elbert Smith, County Attorney, Lexington. 


In your letter of June 7 you detail the situation in which Dawson 
County finds itself by reason of its interpretation of the “County Budget 
Act of 1937.” You state that you desire to take advantage of the 
provision for temporary loans contained in Section 26-2111, C. S. Supp. 
1937, as amended by Legislative Bill No. 26, 53rd Session Nebraska 
Legislature. You say: 


“We have thought of using this section in one of two ways. 
The first by the passage of a resolution, a copy of which is at- 
tached, which in effect declares all warrants issued in anticipa- 
tion of the levy to be temporary loans, which in effect they are. 
The other method to be to make a lump sum loan of sufficient 
money to retire all warrants now outstanding and to cover the 
warrants which will have to be issued until such time as the 
budget is adopted. As we understand it, the county board by 
resolution could execute its note, together with a warrant in 
similar amount to the person from whom the money is bor- 
rowed. If we can use Section 26-2111 in this manner, the 
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money could be borroowed at a lower rate of interest than 
six per cent which registered warrants now draw.” 


The second method suggested would seem to us to be preferable 
as coming more nearly within the provision of the statute. It would, 
as you suggest, be necessary for the county board by a two-thirds 
vote to approve such temporary loan. 


You ask us further: 


“With regard to the adoption of the 1939 budget, when is the 
budget adopted?” 


It is made quite plain by Section 26-2107, C. S. Supp. 1937, as 
amended by said L. B. No. 28, that the budget for 1939 is to be adopted 
“after the action of the State Board of Equalization and Assessment 
shall have been had and certified to the county clerk, and prior to the 
last day of sitting as a county board of equalization.” In subsequent 
years the budget is to be adopted at the first meeting of the incoming 
county board in January, 1940, and at such meeting in each succeeding 
year thereafter. The language of the amended section is as follows: 


“* * * After the action of the State Board of Equalization and 
Assessment shall have been had and certified to the county 
clerk, and prior to the last day of sitting as a county board 
of equalization, the county board shall in the year 1939, adopt 
a budget and appropriate the several amounts specified in said 
budget for the several departments, offices, activities and funds 
of the county for the period from January 1, 1939 to December 
31, 1939, inclusive. After the hearing on the county budget 
on the second Monday in December of the year 1939, and at 
the first meeting of the incoming county board in January, 1940, 
and at such meeting in each succeding year thereafter, the 
county board shall adopt the budget and appropriate the 
several amounts specified in said budget for the several de- 
partments, offices, activities and funds of the county for the 
period to which said budget applies as provided hereinbe- 
fore: '*.* 9” 


We are therefore of the opinion that you cannot adopt the 1939 
budget on June 12, but must adopt it at some time during the period 
provided in the quoted portion of the applicable section. 


Trusting this will give you the information which you desire. 


July 9, 1942 
Hon. Ray C. Johnson, State Auditor. 


On January 12, 1942, this office furnished you an opinion in regard 
to the budget forms which are furnished by your office to the county 
boards throughout the state. 


Since that time this office has given the matter additional con- 
sideration and is of the opinion that in Column 3 of Form C of the 
1942 budget consideration should be given to any unexpended balance 
in any of the funds in excess of the amount levied for said fund, as of 
November 1, 1941. 


i 


It is true that there is lack of clarity in the wording of the statute, 
but a consideration of the entire section involved and the other parts of 
the act establishes to our mind the fact that in arriving at the balance 
referred to in said Column 3, the amount in each fund in uncollected or 
unexpended taxes should be as of November ist of the immediately pre- 
ceding year, that is, the year 1941. 


We are still of the opinion that the 1940 balance should be used in 
Column 8 of Form C. 


This opinion is in line with the forms which have been furnished 
by your office to the various county boards in all years prior to 1942, 
that is the form for 1941 used the balance as of November 1, 1940 in 
Column 3, etc. 


We think it would be advisable if a copy of this letter were sent by 
your office to each of the county boards of the state, since until the 
anual levy is actually made in the early part of August, any corrections 
necessary could be made to make the budget for 1942 to conform with 
the law. 


COUNTY CLERK 
September 6, 1940 
Mr. W. T. Gleeson, County Attorney, Wahoo. 


Reference is made to your inquiry of September 3, in which you 
say: 


“I respectfully request your interpretation of the statutory 
commands contained in Section 113 of Chapter 33, C. S. Supp., 
Nebraska, 1939, as follows: ‘for attesting or certifying any 
document authorized by the County Board or required by the 
department of the state;’ as applied to the instruments which 
are set forth in Section 1013 of Chapter 60, C. S. Supp., 
Nebraska, 1939. 


“All of the instruments set forth in Section 1013 which con- 
tain a jurat are to be sworn to before a notary public, and all 
the instruments are required by a department of the state pur- 
suant to the statutory direction. 


“The question is whether or not the county clerk may be re- 
quired, in his capacity as clerk, to execute the jurat under 
the provisions of Section 1007 of Chapter 26, Compiled Statutes 
of Nebraska, 1929, and make no charge for such service by 
virtue of the statutory command contained in Section 113 of 
Chapter 33, C. S. Supp., Nebraska, 1939. 


‘In short, are these instruments, pertaining to titles to motor 
vehicles, within the meaning of the quoted section, 113, 
chapter 33?” 


It would appear from Section 33-113 of the 1939 Supplement, that 
the county clerk shall receive no fees for attesting or certifying any 
document authorized by the county board or required by the depart- 
ments of the state. 


While Section 60-1014 of the 1939 Supplement provides that certain 
fees shall be charged by the clerk for the filing in his office and the 
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issuance of various certificates, this, of course, does not come within 
the terms of Section 33-118. 


Section 60-1005 requires that application for certificate of title 
shall be made upon a form prescribed and sworn to before a notary 
public or other officer empowered to administer oaths. This application 
may then be sworn to by the applicant before either a notary public 
or any public officer entitled to administer oaths at his election, the 
only requirement being that it be sworn to before competent authority. 
We do not consider that the acknowledgment of an applicant to his 
application for title would come within the terms of Section 33-113 for 
attesting or certifying any document required by the department of 
the state. 


In any event, since the Title Act is an independent act complete 
in itself, it may, by implication, amend or repeal acts or parts of 
acts already in existence without violating the constitutional provisions. 
See Beisner v. Cochran, 9 S. C. F. 910; Van Horn v. State, 46 Neb. 62, 
64 N. W. 365; Allan v. Kennard, 81 Neb. 289, 116 N. W. 63 and State 
v. Hevelone, 92 Neb. 748, 189 N. W. 636. 


Therefore, in consideration of these authorities, which expresses 
the general rule, if there is a conflict between the provisions of Chapter 
60, Article X of the 1939 Laws, and other existing statutes, the existing 
statutes may be considered to be modified, amended or repealed, as the 
conflict may appear and have full force and effect given to the pro- 
visions of Chapter 60, Article X. 


May 29, 1941 
Department of Roads and Irrigation. 
We have yours of May 27, in which you say in part: 


“The State Auditor’s Office has informed a number of the 

County Clerks that where they have qualified as a Notary in 

their own right, and render such notarial service to the public 

in connection with the administration of the certificate of title 

act, they are required to report such fee. We ask your opinion 

Ms oy matter so that we may properly inform the County 
erks.” 


An examination of the statute discloses that Section 26-1007, Com- 
piled Statutes of Nebraska for 1929, is as follows: 


“All county clerks and their deputies shall have authority to ad- 
minister oaths and affirmations in all cases where oaths and af- 
firmations are required, and to take acknowledgments of deeds, 
mortgages and all other instruments in writing, and shall at- 
test the same with the county seal.” 


The question of whether or not the county clerk acting as a notary 
public in his own right was required to account for fees collected as such 
notary public was considered in the case of State, ex rel. Frontier Co., 
v. Kelly, 30 Neb. 574. The above statute read the same then as now and 
this action was determined in 1890. In the opinion the Court says: 


“It wil be seen that the above provision of the statute ex- 
pressly authorized the respondent to take acknowledgments of 
deeds, mortgages, and other written instruments, and to ad- 
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minister oaths. The law having made it the duty of the re- 
spondent to perform these acts as county clerk, he is not re- 
lieved of entering the amount of money collected for such ser- 
vices on his fee book, and reporting the same to the county 
jee on the ground that the acts were performed as notary 
public.” 


And held: 


“Where a county clerk, who is also a notary public, takes ac- 
knowledgments of deeds and mortgages, and takes affidavits 
and depositions as a notary public, it is his duty to enter upon 
his fee book as county clerk and report to the county board 
every item of fees received by him for such services.” 


You will note that the Supreme Court speaks of it being the duty 
of the clerk to perform these acts while the statute reads that the clerk 
has the authority to perform the acts. The above case is mentioned in 
various other cases decided by the Supreme Court, but none of them are 
on this identical question, nor has this case been modified or overruled 
by any of the subsequent decisions, and, therefore, this case must be 
taken to be the law until such time as the Supreme Court acts thereon 
in the future. 


July 23, 1941 
Mr. Wm. C. Smith, Jr., County Attorney, Long Pine. 
In your letter of July 16 you state: 


“The County Clerk of Brown County has asked me for an 
opinion relative to the amendment by our State Legislature of 
Section 33-114, and wished to be advised by written opinion if 
by implication said amended statute repeals the provision of 
Section 33-116, which provides for a numerical index charge or 
fee of 15 cents for each entry.” 


It is my opinion that Legislative Bill No. 217 does not have any 
affect upon Section 33-116 Compiled Statutes of Nebraska 1929. Legis- 
lative Bill No. 217, which amends Section 33-114 Compiled Statutes, Sup- 
plement 1939, governs the fees to be charged for “recording”, “filing” 
and “certified copies’. Section 33-116 Compiled Statutes for 1929, pro- 
vides fees for indexing and in no way conflicts with the provisions of 
Legislative Bill No. 217. There is only one exception to the rule an- 
nounced, and that is the express provision in Legislative Bill No. 217, 
which fixes a flat fee of 25 cents “for the filing and indexing of each 
farm storage certificate and certification of such filing on the dupli- 
cate original thereof and subsequent release thereof.” 


If it had been the intention of the legislature to have made the flat 
fee referred to in your letter cover the indexing charge, they would 
have specifically mentioned it as they did in the case of a farm storage 
certificate. 


August 12, 1941 
Mr. Charles R. Shopp, County Attorney, Imperial. 
You inquire as to whether or not a person otherwise well qualified 
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for the position of deputy county clerk is ineligible because not yet of 
legal age. 


It appears to be the general rule that only qualifications which are 
prescribed by constitution or statute need be possessed by persons to 
make them eligible for county offices or position. See 15 C, J. 487, 
Par. 145. 


It was held in the case of Delaney v. State, 48 Tex. C. 594, 90 S. W. 
642, that in the absence of such a requirement in the constitution or 
statutes of the state that a deputy clerk of the county need not be a 
qualified voter. 


It is stated in 31 C. J. 1004, Par 31, that at common-law infants are 
eligible to offices which are ministerial in their character and call for 
the exercise of skill and diligence only, but that they are not eligible 
to offices which are judicial or concern the administration of justice 
and that under this rule one not yet of age could hold the position of 
deputy county clerk. 


The Texas court in Harkresder v. State, 35 Tex. C. 248, 60 A. S.R. 
40, held that a minor is eligible to appointment to the position of deputy 
county clerk and is competent to perform all ministerial duties for 
his principal and also to administer oath and take affidavit and perform 
all such like official acts as may be legally performed by his principal 
in person. In that case the case of Wilson v. Newton, 87 Mich. 493, 24 
Am. 8S. Rep. 173, is quoted as follows: 


“And when the law provides that a ministerial officer may 
appoint a deputy, for whose acts he and his sureties are re- 
sponsible, and does not limit or restrict him as to whom he 
appoints, he has authority to appoint whomsoever he pleases. 
The person appointed acts for him; or, in other words, he acts 
through his deputy. His choice is not confined to any race, 
sex, age, or color.” 


The constitution and statutes of Nebraska make no age require- 
ment for a deputy county clerk and it is our opinion that a minor who 
is otherwise qualified to perform the duties of the office may be ap- 
pointed to that position. 


August 16, 1941 
Mr. R. P. Kepler, County Attorney, Sidney. 
We have yours of August 8, in which you say: 


“The County Clerk of Cheyenne County in the past year, or so, 
has been making many abstracts of chattel mortgages from the 
records in his office for the use and benefit of the AAA office, 
as well as for machinery companies. These abstracts, when 
prepared, are signed by the Clerk as County Clerk, and a 
charge is made for them, which the Clerk has retained for his 
own personal benefit and has made no account of it to the 
County. This work has generally been done during office 
hours. 


‘““The query is: Should the Clerk be charged with the fees for 
this work, and those fees accounted for to the county?” 


We have carefully considered this question in the light of the stat- 
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utes and recorded cases. We find that Section 33-113, C. S. Supp. 1939, 
provides as follows: 


“County Clerks shall receive no fee for the performance of the 
following services: for issuing certificates of election; for 
performing the duties of clerk of the county board; for taking 
acknowledgments of claims against the county; for attesting or 
certifying any document authorized by the county board or 
required by the departments of the state; for recording army or 
navy discharges or furnishing certified copies thereof to be 
used in connection with any claim for compensation or disability: 
Provided, that a charge of twenty-five cents shall be made for 
each certificate and seal not herein excepted and such fees col- 
lected shall be credited to the county general fund.” 


It will be noted that the clerk is required to make a charge of 
twenty-five cents for each certificate and seal that are not expressly 
excepted and this certificate is not one of the exceptions. 


We note that in the form used by your County Clerk, a copy of 
which you enclosed us, that the certification reads as follows: 


‘T hereby certify that this abstract correctly describes all 
chattel mortgages given by the above named individual of rec- 
ord on his crops for 1940 and 1941. 


/s/JOHN DOE 


County Clerk” 


We further note that this certificate does not bear a seal, but with- 
out any question it is intended by the County Clerk to be an official 
certificate and undoubtedly is received by the person requesting same 
as an official abstract prepared by the County Clerk and as such it 
definitely comes within the terms of the above quoted statute. 


There are several cases bearing upon this question which we have 
examined and which we believe support the position we have taken 
in this matter. State v. Allen, 23 Neb. 451, 36 N. W. 756. This case 
was brought by the County Board of Buffalo County against their 
County Treasurer seeking to require the County Treasurer to enter on 
his fee books certain fees which he had charged and collected for ab- 
stracts of searches of delinquent taxes, tax sales, redemptions, etc., 
and that he had not entered the fees collected on his fee book and re- 
fused to report them to the Board. The court in a consideration of the 
question states as follows: 


“The case of State v. Sovereign, 17 Neb., 175, was an application 
for a mandamus against a county clerk to require him to report 
fees received for abstracts of title. In that case it was claimed 
by the respondent that the abstracts were not made by him as 
county clerk, but as a notary public, which office he also held. 
The court held, in effect, that an abstract of title was but a 
copy of the entries in the numerical index, which the clerk was 
required by law to keep as a public record, and that fees re- 
ceived by him for a certified copy of the same must be reported 
to the county board. 


‘It is urged by the respondent that this case is to be dis- 
tinguished from that by the circumstance that, whereas the 
law prescribes the fee to be charged by the county clerk for 
an abstract of title, it prescribes none to be charged by the 
county treasurer for similar services. This argument is cer- 


—253— 


tainly worthy of consideration, and yet I do not regard it as 
sufficient to overcome the letter of the statute, requiring 
‘every item of fees collected’ to be entered in the fee book, and 
reported quarterly. The argument is based chiefly upon the 
premises, false, I think, that a public officer can in no case de- 
mand fees for official services, except where the same, and 
the amount thereof, are prescribed by statute. It may, and 
doubtless does, often happen, in drafting a fee bill, that the 
legislature, by mistake or oversight, omits to name and pre- 
scribe a fee for some of the specific items of service of certain 
officers of the nature, kind, and character for which fees are 
ordinarily required, services often required by individuals and 
which the officers could not reasonably be required to perform 
gratuitously, where his compensation consists wholly of fees, 
nor which the public ought to furnish free where he is a sala- 
ried officer. Is it possible that in all such cases the services 
for which no fee is prescribed, whatever may be its nature, is 
voluntary and unofficial on the part of the individual holding 
the office, which he may render or refuse at his pleasure? I 
think not. Of this character are the certified copies of the 
books and records belonging to the office of the county treas- 
urer expressly declared by section 137 of chapter 77, Comp. 
State., p. 611 (1887), to be ‘sufficient evidence to prove the sale 
of any real property for taxes, the fedemption thereof, or the 
payment of taxes thereon.’ This certified copy, so far as it 
relates to the books and records belonging to the office of the 
county treasurer, can only be made by the county treasurer or 
his deputy, and yet the statute prescribes no fee for his ser- 
vices in furnishing such copy. It is nevertheless his official 
duty to furnish it when demanded, and to demand and receive 
a reasonable fee for the same. 


‘It is the policy of the laws of our state, as far as practicable, 
in the nature of things, to make all state and county offices 
salaries offices, and to make to the incumbents a fixed com- 
pensation, not dependent, ordinarily, upon the varying and 
accidental demands of the public for their services. Incident to 
such policy is the requirement which we have seen, that all 
county clerks, county treasurers, and sheriffs keep a book in 
which shall be entered each and every item of fees collected, 
and make quarterly report thereof to the county board. This is 
a reasonable requirement, and the terms of the statute are 
mandatory. 


“I think there can be no doubt of the right or of the duty of 
the county treasurer to collect reasonable fees for services of 
the kind named in the relation, nor that such fees fall within 
the meaning of the statute making it his duty to enter each 
and every item of fees collected in the book to be kept for 
that purpose, and to make quarterly return thereof, etc. The 
demurrer will therefore be overruled, and it having been stated 
at the hearing, by counsel for the respondent, that he did not 
desire to plead further, a peremptory mandamus will be issued 
as prayed.” 


See also State v. Kelly, 30 Neb. 574, 46 N. W. 714, Syllabi 1 and 2: 


“Where a county clerk, who is also a notary public, takes ac- 
knowledgments of deeds and mortgages, and takes affidavits 
and depositions as a notary public, it is his duty to enter upon 
his fee book as county clerk and report to the county board 
every item of fees received by him for such services. 


Shi 


“The county clerk of a county containing less than 18,003 in- 
habitants is required to report to the county board all fees re- 
ceived by him for making and certifying to abstracts of title, 
although he may be a bonded abstractor, and performed the 
services as such abstracter.” 


State v. Hazelet, 41 Neb. 257, 59 N. W. 891, Syllabus 2: 


“Where lands are seized on execution or order of sale, it is the 
duty of the county clerk of the county wherein such real 
estate is situated, on application of the sheriff in writing, to 
certify to the sheriff, under his seal of office the amount and 
character of all liens existing of record against said lands 
which are prior to the lien of the levy, and for which certifi- 
cate and the necessary search therefor, said county clerk is 
authorized and required to collect and enter upon his fee book, 
and report to the county board, the sum of $2 even though the 
labor of examining the records and preparing the certificate 
was performed out of office hours by an employee of the 
office, or some person other than the county clerk or his au- 
thorized deputy.” 


From a consideration of all of the circumstances and the authori- 
ties, we are of the opinion that the certificate prepared by your County 
Clerk as described falls within the meaning of the statute quoted herein 
as a certificate for which he must charge the sum of twenty-five cents 
and account for it to the county. 


September 4, 1941 
Mr. William Keeshan, County Attorney, Albion. 


L.B. No. 217 amends section 33-114, Comp. St. Supp. 1939. So far 
as is pertinent to a discussion of the questions indicated by your letter 
the act reads as follows: 


“The register of deeds or the county clerk as ex officio regis- 
ter of deeds shall receive for recording deed, mortgage, or any 
other instrument for the first two hundred words, seventy-five 
cents, and for each ten words thereafter one cent; copying of 
record, for each ten words, one cent; certificate and seal, 
twenty-five cents; entering satisfaction of mortgage or liens 
on real estate on margin of record, twenty-five cents: Provided, 
where final decree in probate proceedings is required to be filed 
with the register of deeds in accordance with the provisions of 
Section 30-1302, Compiled Statutes of Nebraska, 1929, the regis- 
ter of deeds or the county clerk as ex officio register of deeds 
shall receive a fee of two dollars for recording a decree entered 
in an intestate estate and three dollars and fifty cents for re- 
cording a certified copy of the will, of the certificate of probate 
and of the decree entered in a testate estate.” 


You ask what charge should the clerk make if one of the instru- 
ments covered by the $3.50 flat fee is filed separately, that is, you want 
to know what the clerk should charge for recording a certified copy 
of the will for, the certificate of probate or for the decree entered in 
a testate estate if filed separately. 


Section 76-225, Compiled Statutes of Nebraska, 1929, provides that: 
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“Any will of real estate, which shall have been duly proved in 
the county court of any county in this state * * * may, with the 
certificate of proof annexed thereto, be recorded in the office 
of the register of deeds * * * in the same manner and with 
like effect as in case of deeds.” 


It would therefore appear that in no case will there be filed a 
certified copy of the will without a certificate of probate. 


It is my opinion that where the will and certificate of probate are 
filed without the decree that the charge should be based upon the gen- 
eral provisions of the act rather than under the proviso, that is, “for 
the first two hundred words, seventy-five cents, and for each ten words 
thereafter, one cent.” 


If the final decree is filed separately I believe that the fee of $3.50 
should be charged. We drrive at this conclusion because the title to the 
act says that its purpose is “‘to establish fees received by the register of 
deeds in filing the final decree in probate proceedings as provided in 
Section 30-1302, Compiled Statutes of Nebraska, 1929.” 


I presume in practice that both the copy of the will and the decree 
will be filed at the same time so that the flat fee will apply. 


October 2, 1941 
Mr. John E. Sullivan, County Attorney, Clay Center. 


We have your letter of September 25 in which you ask our opinion on 
two questions. First, the liability of the county judge or clerk of the 
district court to account for fees for acknowledgments of pleadings or 
other documents taken in connection with cases then pending in their 
court. Second, you ask our opinion on Section 33-114, C. S. Supp., 
1941, relating to fees for filing decrees of heirship, certificate of probate, 
and final decrees. We will answer them in the order set out. 


The provisions of the Nebraska statutes under which either the 
clerk of the district court or the county judge has power to administer 
oaths comes from Section 27-314 and Section 65-101, Compiled Statutes 
of Nebraska, 1929. These sections together are almost identical in 
wording with Section 26-1007, Compiled Statutes of Nebraska, 1929, 
which empowers county clerks to administer oaths and affirmations. 


There has been a decision by the Supreme Court with relation to 
county clerks. In the case of State, ex rel. Frontier Co. v. Kelly, 30 
Neb. 574, construing this statute the Court says: 


“It will be seen that the above provision of the statute expressly 
authorized the respondent to take acknowledgments of deeds, 
mortgages, and other written instruments, and to administer 
oaths. The law having made it the duty of the respondent to 
perform these acts as county clerk, he is not relieved of enter- 
ing the amount of money collected for such services on his fee 
book, and reporting the same to the county board, on the ground 
that the acts were performed as notary public.” 


And further held: 


“Where a county clerk, who is also a notary public, takes ac- 
knowledgments of deeds and mortgages, and takes affidavits 
and depositions as a notary public, it is his duty to enter upon 
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his fee book as county clerk and report to the county board 
every item of fees received by him for such services.” 


You will note that the Supreme Court speaks of it being the duty 
of the clerk to perform these acts while the statute reads that the clerk 
has the authority to perform the acts. The above case is mentioned in 
other cases since decided by the Supreme Court, but none of them are 
on this identical question, nor has this case been modified or overruled 
by any of the subsequent decisions. Therefore, it is the opinion of this 
department that until the Supreme Court holds to the contrary the 
county judge and the clerk of the district court are required to account 
for fees for acknowledgments of pleadings or other documents taken 
in connection with cases then pending in their court. 


As to your second inquiry as to the effect of L. B. No. 217, 1941 
Legislature, which amends Section 33-114, C. S. Supp. 1939, so far as 
is pertinent to a discussion of the questions indicated by your letter the 
act reads as follows: 


“The register of deeds or the county clerk as ex officio register 
of deeds shall receive for recording deed, mortgage, or any 
other instrument for the first two hundred words, seventy-five 
cents, and for each ten words thereafter one cent; copying of 
record, for each ten words, one cent; certificate and seal, 
twenty-five cents; entering satisfaction of mortgage or lien on 
real estate on margin of record, twenty-five cents: Provided, 
where final decree in probate proceedings is required to be filed 
with the register of deeds in accordance with the provisions of 
Section 30-1302, Compiled Statutes of Nebraska, 1929, the regis- 
ter of deeds or the county clerk as ex officio register of deeds 
shall receive a fee of two dollars for recording a decree entered 
in an intestate estate and three dollars and fifty cents for re 
cording a certified copy of the will, of the certificate of probate 
and of the decree entered in a intestate estate.” 


Your inquiry covers the charge to be made by the clerk for the 
filing of decrees of heirship entered under Sections 30-1701 to 30-1708, 
Compiled Statutes of Nebraska, 1929. 


The apparent purpose of L. B. No. 217 was to set a standard for 
the county clerk or register of deeds to charge where the final decree in 
probate proceedings was required to be filed in accordance with the pro- 
visions of Section 30-1302. This section provides as follows: 


“After the payment of debts, funeral charges and the expense 
of administration, * * * the county court shall, by a decree for 
that purpose; assign the residue of the estate, if any, to such 
other persons as are by law entitled to the same. In cases 
where real estate are involved, a duly certified copy of such 
decree shall thereupon be filed by the county judge in the of- 
fice of the register of deeds in the county in which the real 
estate mentioned in such decree shall be situated, the cost of 
such filing to be charged as a part of the costs of administra- 
tion of said estate.” 


The proceedings set out in Sections 30-1701 to 30-1708, inclusive, 
are for the purpose of establishing the title to real estate as is indicated 
by the first sentence of Section 30-1701 and also Section 30-1705 where- 
in the matter of title to real estate or some interest therein is a neces- 
sary part of the petition under those sections. 


Both Sections 30-1704 and 30-1708 make the decrees of heirship 
under the sections previously mentioned as binding and conclusive as any 
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decree entered in regular probate proceedings. It is, therefore, our 
opinion that where the proceedings are under Sections 30-1701 to 30-1704 
the fee that is to be collected by the register of deeds or county clerk 
should be $2.00 and if the proceedings are under Sections 30-1705 to 
30-1708 the correct fee is $3.50. We are aware that this in most cases 
would be more than the amount to be charged if it was under the first 
part of Section 33-114, but it is our opinion that those charges will only 
apply to wills filed under the provisions of Section 76-225, Compiled 
Statutes of Nebraska, 1929. 


April 2, 1942 
Mr. Edwin O. Simon, County Attorney, Arapahoe. 


We have your request for an opinion as to whether the county 
clerk as ex officio register of deeds shall charge $2.00 or $2.15 for filing 
a certified copy of final decree rendered in intestate estate where there 
is only one indexing, and $3.50 or $3.65 for filing certified copy of will, 
certificate of probate and decree in a testate estate under same circum- 
stances. 


Our office has previously rendered an opinion that Section 33-114 
Compiled Statutes, being the section that was amended by Legislative 
Bill No. 217 of the 1941 Session, merely governs the fees to be charged 
for “recording”, “filing” and “certified copies’. We held that Section 
33-116 Compiled Statutes 1929, provides the fees for indexing and in 
no way conflicts with the provisions of Legislative Bill No. 217, with 
the exception of the provisions contained in Legislative Bill No. 217, 
which provides a flat fee of 25 cents for the filing and indexing of each 
farm storage certificate. 


We agree with you that probably the legislature thought they 
were fixing a flat fee for filing these instruments, but in view of the 
fact that they did not include the word “indexing”, and that they did 
not amend Section 33-116 Compiled Statutes 1929, it is our opinion that 
we cannot indulge in judicial legislation in this matter. A further 
check into the history of this section reveals that it was first enacted 
in 1881 and was amended in 1917, and the amendment in 1917 inserted 
the words which now exist in such section ‘for each entry.” Apparently 
some question had arisen prior to 1917 as to whether this one indexing 
charge covered any number of pieces of property or only one, and the 
Legislature of 1917 corrected that. We agree that there would be no 
necessity to record a final decree if no real estate were involved, but in 
view of the foregoing, it is still our opinion that 15 cents for each addi- 
tional indexing must be charged in addition to the flat fee. 


We enclose a copy of the previous opinion of this office referred to. 


August 27, 1942 
Mr. D. A. Russell, Acting County Attorney, Alma . 
In your recent letter you ask the following question: 


“TI would appreciate receiving your opinion as to whether or 
not the County Board of Supervisors may legally pay a salary 
to an assistant other than the regular deputy in the office 
of the County Clerk in a county of less than 8,000 population.” 


ie 


In Section 26-104, Compiled Statutes of Nebraska for 1929, which 
section enumerates the powers of the county, is found the following 
language: 


“To make all contracts and to do all other acts in relation to 
the property and concerns of the county necessary to the exer- 
cise of its corporate powers.” 


The Supreme Court in the case of Emerson v. Adams County, 93 
Neb. 823, 142 N. W. 294, held: 


“County commissioners are clothed not only with the powers 
expressly conferred upon them by statute, but they also possess 
such powers as are requisite to enable them to discharge the 
official duties devolved upon them by law.” 


“Such board has the power to employ and pay for clerical as- 
sistance to the county attorney where such clerical assistance 
is necessary for the purpose of enabling that officer to properly 
perform the duties devolving upon him in conducting the busi- 
ness of his office. Berryman v. Schalander, 85 Neb. 281.” 


The Supreme Court has expressed the same rules in several other 
cases, including Berryman v. Schalander, 85 Neb.| 281, 122 N. W. 990, 
Lancaster County v. Green, 54 Neb. 98, 74 N. W. 430, Wherry v. Pawnee 
County, 88 Neb. 503, 129 N. W. 1013. 


It is our opinion that the county board of your county would have 
power to employ and pay for clerical assistance to the county clerk if it 
is necessary, for the purpose of enabling the county clerk to properly 
perform the duties devolving upon him in the conduct of the business 
of his office, which additional help is made necessary by reason of 
consolidating the office of the clerk of the district court with the office 
of the county clerk. 


In arriving at this conclusion, we are not unmindful of Sections 
26-1009 and 33-117, Compiled Statutes of Nebraska for 1929, which 
makes special provision for the furnishing of help to the county clerk 
in counties having a population of 25,000 or more, but it is our opinion 
that although these sections of the statute specifically provide for ad- 
ditional help in counties of this size that these sections of the statute 
are not an absolute prohibition of the power of the county board to fur- 
nish additional help for the county clerk in counties with a population 
of less than 25,000 if it is necessary that the clerk have additional 
clerical help in order to carry on the functions of his office properly. 


There also appears as a part of Section 33-131, Compiled Statutes 
of Nebraska for 1929, the following statement: 


“In counties where the work of the office shall require the em- 
ployment of assistants in addition to the county clerk and his 
deputy, the county commissioners, or board of county super- 
visors, shall have authority to provide therefor, and for the 
compensation that shall be paid them, the salaries herin pro- 
vided for to be paid county clerks, deputy county clerks, and 
their assistants shall be paid in monthly installments from the 
general fund of the county.” 


It is our opinion that this provision of Section 33-131 tends to and 
does support the opinion of the Supreme Court in the case of Emerson 
v. Adams County and the other cases above cited. 


Trusting this answers your inquiry satisfactorily. 
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December 1, 1942 
Mr. Maynard M. Grosshans, County Attorney, York. 
In your recent letter you state: 


“On November 17th I wrote your office, asking for an opinion 
as to the power of the County Clerk and Ex-Officio Register of 
Deeds to appoint more than one deputy. 


“This morning I received a letter from Miss Glandt, enclosing 
a copy of the opinion sent to Mr. D. A. Russell, acting County 
Attorney of Alma, Nebraska on August 27, 1942. The opinion 
to Mr. Russell confirms the power of the County Board to hire 
clerical help in addition to the regular deputy in the County 
Clerk’s office. 


“However, upon reference to my letter of November 17th, you 
will note that the question refers to appointing more than one 
deputy. Therefore, the opinion given to Mr. Russell is not of 
any assistance in answering my question.” 


Section 84-801, Compiled Statutes of Nebraska for 1929, relating 
generally to deputies, in our opinion makes provision for only one 
deputy county clerk. 


Section 31-131, Compiled Statutes of Nebraska for 1929, also to us 
indicates that the statute makes provision for only one deputy county 
clerk. 


Section 26-1601, Compiled Statutes of Nebraska for 1929, provides 
that under certain conditions the county clerk shall act as ex-officio 
register of deeds. 


Section 26-1205, Compiled Statutes of Nebraska for 1929, provides 
that the register of deeds may appoint one or more deputies when au- 
thorized by the county board. 


It might be argued that the county clerk as ex-officio register of 
deeds has all of the powers and authority of a register of deeds, and, 
therefore, has the power under Section 26-1205, Compiled Statutes of 
Nebraska for 1929, to appoint one or more deputies when authorized 
so to do by the county board. However, it is our opinion that the in- 
tention of the Legislature in passing Section 26-1205 was to require the 
county clerk to perform the services and duties of the register of deeds 
in smaller counties and thereby save to that county the expense of main- 
taining two officials and two offices to perform these services. 


It is further our opinion that the county clerk is entitled under the 
law only to one deputy county clerk. 


We are, however, of the opinion, as expressed in a former opinion, 
a copy of which was mailed to you, that the board of county commis- 
sioners has the power and authority to furnish the county clerk addi- 
tional clerical assistance if the same is necessary in order that the clerk 
carry on the added duties by becoming under the law the ex-officio 
register of deeds. 


Trusting this answers your inquiry satisfactorily. 


seis 


COUNTY COURT 
March 3, 1939 
Mr. A. F. Alder, County Attorney, Taylor. 


Reference is made to your request for an opinion in which you 
state that'a certain defendant has been arrested under a complaint 
charging him with contributing to the delinquency of a minor, and 
you ask whether or not this action should be tried in the County 
Court or in the District Court. 


Section 43-222 of the 1929 Statutes provides that the County 
Courts and the District Courts in the several counties shall have 
concurrent jurisdiction over all cases coming within the provisions of 
that portion of the law dealing with juvenile delinquency. 


Here action is undoubtedly brought under Section 43-221, which 
provides that the maximum penalty that can be imposed is a $500.00 
fine or six months imprisonment, or both. 


The jurisdiction of the County Court is set forth in Article V, 
Section 16 of the Constitution of Nebraska, which provides that the 
County Court shall have jurisdiction in criminal cases where the punish- 
ment is assessed at up to six months imprisonment or a fine of $500.00, 
or both, but no jurisdiction over the above penalties. 


Section 27-502 of the 1937 Supplement of the Compiled Statutes, 
provides that the county judges in their respective counties shall have 
jurisdiction in criminal cases where the punishment may not exceed 
six months imprisonment or a fine over $500.00, or both. 


You refer to Whetstone v. Slonaker, 110 Neb. 343, in which the 
Court held that the County Court was without jurisdiction, but we 
call your attention to the fact that this particular case was prosecuted 
prior to the amendment of the constitution, giving the County Court 
the jurisdiction as above set forth, and it is specifically mentioned in 
the opinion that said constitution was amended on September 21, 1920, 
to give the County Court the necessary jurisdiction, but this amendment 
was made subsequent to the enactment of the law, under which the 
prosecution was brought and that, therefore, the law under which the 
prosecution was brought was unconstitutional and void, and for that rea- 
son the Court held that the County Court was without jurisdiction. 


This situation faces us now—the County Court does have constitu- 
tional jurisdiction and also statutory jurisdiction as above set forth, 
and your action can be properly brought and if convicted the County 
Court may properly sentence the defendant to six months in jail or fine 
him $500.00, or both, and it will not be necessary for you to try your 
case in the District Court. 


COUNTY EXTENSION 
December 24, 1940. 
Mr. Dallas S. Gibson, County Attorney, Aurora. 


We have your inquiry of December 17, submitting a copy of the 
statement of the Hamilton County Farm Bureau to the County Clerk, 
and requesting our opinion as to whether or not this form is complete 
enough to satisfy the requirement that the expenditures be itemized. 
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Section 2-2006 of the 1939 Supplement provides in part: 


“A sworn itemized statement of expenditures under this Act 
during the preceding year.” 


The question then is, when is a statement itemized? The statute 
provides that the County Board shall annually set aside in the general 
fund of the county not more than $2,400.00, which is to be used by the 
County Farm Bureau and the requirement that the expenditures be 
itemized is to inform the County Board as to just how this money was 
spent. We have made a search through the statutes and through the 
decided cases and do not find any specific definition of the word 
“itemized”, as used in this statute. One case, that of Manly v. Downing, 
15 Neb. 637, considers this question as it refers to.a mechanic’s lien 
and in that case they approve a rather informal account, saying that 
it fulfills the statutory requirement. 


We are of the opinion, however, that the itemized report referred 
to in the statute in this case is to inform the County Board of the 
actual expenditures and, therefore, it rests within the judgment of the 
County Board as to whether or not they desire to accept the statement 
filed as a proper itemized statement. If they desire a more specific 
statement and a break-down of each item of expenditure, it is within 
their province to request it and, if they so request it, then it would be 
the duty of the County Farm Bureau to submit such an itemized 
statement. 


August 12, 1940 
Mr. Floyd M. Lundberg, County Attorney, Minden. 
In your communication of August 7 you say: 


“As the election two years ago the necessary petition was 
filed in regard to the Farm Bureau operating in this county, 
more votes were cast for it than against it. However, under 
the supreme court ruling they lost the election. Later, under 
the new statute, another petition was filed and the County 
Board has appropriated the money for their benefit. 


“The question now arises whether or not a new petition has 
to be filed before the County Clerk can put on the ballot 
whether or not we shall have a farm bureau for this county.” 


Section 2-2004, C. S. Supplement 1939 provides in part as follows: 


“Whenever any county or group of counties has an organiza- 
tion recognized as the sponsoring organization for extension 
work by the director of extension service, within the county or 
counties not then receiving a county appropriation, and can 
show on August 1 of any odd numbered year that it has a 
membership of not less than twenty-five per cent of the farm 
operators of each county included within the organization as 
petitioners and members, then the county board of commis- 
sioners or supervisors may appropriate funds for extension 
work within that county or group of counties for one year, as 
provided for in section four (2-2004) of this Act and the county 
clerk shall submit the question of continued support at that 
general election as provided when a twenty per cent petition 
is filed in an even numbered year.” 
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When in your letter you state that another petition was filed, we 
assume that this means that prior to August 1, 1939, the county had 
an organization recognized as the sponsoring organization for extension 
work by the director of extension service, which could show a member- 
ship of not less than twenty-five per cent of the farm operators in 
the county as petitioners and members; that such members petitioned 
the board of county commissioners, which appropriated funds for ex- 
tension work for one year. : y 


Assuming this to be true, in our opinion the above quoted portion of 
the act requires the county clerk to submit the question of continued 
support at the general election in 1940 the same as he would do if a 
“twenty per cent petition” were filed this year. We do not believe it 
is necessary that a new petition be filed under the circumstances out- 
lind by you. 


May 8, 1939. 
Mr. Emil J. Eret, County Attorney, Crete. 


We have your inquiry of recent date with reference to furnishing 
of office space by the various counties for the use of the County Farm 
Bureau. 


We note that you state that the proposition for maintaining county 
agricultural extension work was voted down by the voters of your 
county at the last election. 


We have investigated the statutes with reference to this situation 
and find that the County Agricultural Agent was first provided for in 
1919 and appeared as Section 69 of the Compiled Statutes for 1922, and 
that the provision of the 1937 Supplement of the Compiled Statutes 
found in Section 26-108 first included the County Agricultural Agent 
in the Session Laws of 1921. The above-quoted Section 26-108 was 
amended in 1921 to provide the office for the County Agricultural 
Agent, which was, no doubt, in view of the statutes which then pro- 
vided for a County Agricultural Agent, which were Sections 2-1101 
to 2-1109, inclusive, in the 1929 Statutes. These sections were repealed 
in 1933 and Sections 2-1110 to 2-1117 were passed and these sections do 
not contain any provisions for a County Agricultural Agent either as to 
appointment or duties. 


Now, since by the vote of your county, there was no appropriation 
made by the Commissioners for the continuance of this work, there 
would be no necessity of the County Commissioners providing an 
office for something which does not exist. 


We are, therefore, of the opinion that your County Board is not 
obligated under the law to furnish the office and furniture for the 
Agent employed by the Farm Bureau. 


July 18, 1939 
Mr. Maynard Grosshans, County Attorney, York. 


You say: 


“Our local Farm Bureau has requested an opinion relative to 
Section 4 of the above bill just recently passed. 
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“The latter part of this section provides that if the recognized 
organization, in counties not receiving an appropriation of 
funds of the county for extension work within the county, can 
show on August 1 of any odd numbered year that it has a 
membership of not less than twenty-five per cent of the farm 
operators of each county included with the organization as 
petitioners and members, then the county board may appropri- 
ate funds for extension work within that county for one year 
as provided for in Section 4, and then the county clerk shall 
submit the question of continued support at that general 
election as provided when a twenty per cent petition is filed 
in an even numbered year. 


“Although the section does not set out the procedure, I heve 
ruled that a mere certification by the organization that it has 
a membership of not less than twenty-five per cent of farm 
operators as members, is not sufficient to warrant appropria- 
tion or submission the next year at an election. I have also 
ruled that the proper procedure would be the filing of a 
petition with the county board, asking appropriation for one 
year, and future submission at an election, the petition being 
signed by each and every member making up twenty-five per 
cent of the farm operators.” 


It seems to me that the procedure recommended by you is sub- 
stantially correct. I do not believe the county board will be required 
to act unless it is reasonably assured that at least twenty-five per 
cent of the farm operators in the county belong to an organization 
recognized as the sponsoring organization for extension work by the 
director of extension work within the county, and that the members of 
said organization are petitioning for an appropriation to aid agricul- 
tural extension work. 


A petition signed by at least twenty-five per cent of the farm 
operators in the county will be stronger evidence that the requisite 
number have signed, than would a mere certificate by an officer or 
officers of the county that the membership of the organization con- 
sisted of twenty-five per cent or more of the farm operators of the 
county. 


July 28, 1939 
Mr. T. G. Weddel, County Attorney, Springview. 


You call attention to the concluding part of Section 4 of Legislative 
Bill No. 212, which was passed with an emergency clause at the last 
session of the legislature, and which reads as follows: 


“Whenever any county or group of counties has an organization 
recognized as the sponsoring organization for extension work 
by the director of extension service, within the county or 
counties not then receiving a county appropriation, and can 
show on August 1 of any odd numbered year that it has a 
membership of not less than twenty-five per cent of the 
farm operators of each county included within the organization 
as petitioners and members, then the county board of com- 
missioners or supervisors may appropriate funds for extension 
work within that county or group of counties for one year, as 
provided for in section four of this Act and the county clerk 
shall submit the question of continued support at that general 
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election as provided when a twenty per cent petition is filed 
in an even numbered year.” 


You say you are of the opinion that a petition is necessary in such 
a case in order to justify the making of the appropriation that year 
before an election is held, and the submission of the question of making 
an appropriation at the ensuing election to be held that year, and that 
it should be signed by at least twenty-five per cent of the farm operators 
of each county included within the organization. I agree with you 
in that. 


I take it the signers of the petition must be members of the or- 
ganization. The phrase “petitioners and members” indicates that. 


March 22, 1939 
Mr. Walter H. Smith, County Attorney, Plattsmouth. 


Reference is made to yours of February 20, in which you inquire as 
to the validity of an election submitted to the voters of your county 
relative to the annual appropriation for agricultural extension work. 


We note that you state that the total vote cast in Cass County was 
7,167; that the total vote cast for governor in Cass County was 7,084; 
and that the result of the election on the appropriation was: For 
the appropriation, 3,442. Against the appropriation, 3,253. 


This election is controlled by Section 2-1113, C. S. Supp. 1937, and it 
would seem that this section of the statute was followed by the 
authorities of your county in presenting this matter for the vote of 
the people. 


The term as used in the statute is: 


“If a majority of the votes cast are opposed to such appropria- 
tion, then the county board shall deny the appropriation. If a 
majority of the votes cast are in favor of the appropriation, 
then the county board shall annually set aside in the general 
fund of the county * * *.” 


The construction of this statute has been passed upon by the Su- 
preme Court of this state in the case of Bryan v. City of Lincoln, 50 
Neb. 620. In this case the Court carefully reviewed this statute and 
its application, to a similar set of facts as set forth in your inquiry, 
and reviewed the authorities in this state, and in other states, as to 
the construction to be placed on that kind of a provision of the statute, 
and in that case the Court said: 


“* * * through and in each and every one of them there is the 
element or principle that if a proposition is submitted at a 
general state or municipal election, under a law which requires 
for the adoption of the proposition, a majority of all the votes 
cast, it must receive more than one-half of the total number 
of votes polled at such election on any matter or the filling of 
any office on which a vote is taken.” 


It will, therefore, be apparent that since the ruling in the above 
case, which has never been altered or set aside, it is the law of this 
state that when in a statute providing for a vote upon a measure the 
term “majority of the votes cast” means a majority of all the votes 
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cast at the election for any office or proposition and not merely the 
majority of the votes cast on the question submitted. 


It is further provided in the third paragraph of Section 2-1113, 
C. S. Supp. 1937, as follows: 


“It is further provided that in counties where Extension Work 
is being conducted in accordance with Sections repealed by 
this Act (C. S. Supp. 1937, 2-1110 to 2-1117) the County Board 
shall continue to appropriate funds for the continuance of 
extension work until such support is denied by vote as pro- 
vided for in this section. * * *” 


It will be observed that it is within the contemplation of this 
statute that work that has been heretofore conducted under the pro- 
visions of the law relative to extension work shall be continued unless 
and until it is denied by vote of the people as provided in the above 
section of the statute. If the rule of law may be invoked that it re- 
quires a majority of the total number of the votes polled at the election 
for an appropriation to be made, then it is equally true, since the 
terms in the statute are identified, that it would likewise require a 
majority of the total number of votes polled at the election to deny 
the appropriation when the statute provides that the work shall be 
continued if already in existence. The provisions of the statute are 
clear and unambiguous, and since from the figures you forwarded me 
it is readily apparent that a majority of the votes polled at the election 
were not in favor of denying the appropriation or opposed to the ap- 
propriation, then the mandate of the law continues and it is the duty 
of your County Board to appropriate the usual funds for the continu- 
ance of extension work. 


COUNTY JUDGE 
July 1, 1939 
Miss Grace Ballard, County Attorney, Blair. 


Reference is made to your communication of June 19, wherein you 
ask whether a county board may enter into a valid contract with 
the county judge for the foreclosure of delinquent real estate taxes in 
the county, his fee to be based upon a commission of the amount fore- 
closed. 


Section 26-130 Compiled Statutes of Nebraska for 1929, provides 
as follows: 


“No county officer or county surveyor shall in any manner, 
either directly or indirectly, be pecuniarily interested in or 
receive the benefit of any contracts executed by the county 
for the furnishing of supplies or any other purpose; neither 
shall any county officer or county surveyor furnish any sup- 
plies for the county on order of the county board, without 
contract.” 


While we are not inclined to believe that this act was passed 
with the thought in the mind of the legislature of its applying to a 
situation such as you present, nevertheless the language of this section 
is such that we feel it squarely prohibits such a contract as is con- 
templated by your question. 
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Assuming, as we do, that Washington County contains less than 
16,000 inhabitants, there is nothing in the law which would prevent a 
county judge, assuming that he is a lawyer, from entering into a con- 
tract with the City of Blair to perform legal services. 


This opinion is limited to the power of the county judge to make 
such a contract. We do not pass upon the situation which would be 
preesnted if the City of Blair has a city attorney who is not disquali- 
fied to perform his duties, since that question is not presented by 
your letter. 


June 20, 1940 
Mr. Walter H. Smith, County Attorney, Plattsmouth. 


You inquire as to whether or not a county judge may parole a 
defendant after sentence has been pronounced and the term in which 
said sentence was given has expired. In our opinion he may not for 
the following reasons: 


Sections 29-2214 and 29-2215, Compiled Statutes of Nebraska for 
1929, appear to be the only sections which refer to parole and they 
provide that the Court may, in its discretion, enter an order, without 
pronouncing sentence, suspending further proceedings and placing the 
accused on probation under the charge and supervision of a probation 
officer, or other suitable person. 


Section 29-610, Compiled Statutes of Nebraska for 1929, relating 
to the trial of prosecutions for minor offenses provides that they shall 
be governed by the general provisions of the code, including those 
relating to the execution of judgments insofar as the same are 
applicable. 


The Supreme Court of Nebraska in the case of Moore v. State, 125 
Neb. 565, held that where in a criminal cause the defendant has been 
legally sentenced, the trial court is powerless to suspend such sentence, 
except that it may suspend its execution pending a review in an appel- 
late court. In this case, an order by a district court purporting to 
suspend the sentence legally pronounced in a criminal action for the 
purpose of placing defendant on probation was held to be a nullity. 


April 3, 1941 


Mr. T. C. Weddel, County Attorney, Springview. 


You ask whether or not, under Legislative Bill No. 22, “in the event 
the petitioner presents his own petition, is the $2.00 fee provided for 
the entire proceedings, inclusive or exclusive of the 25c charge for verifi- 
cation of the petition, and any other oaths or verifications of evidence 
which might or might not be made before him.” 


Section 2, subdivision 2 of Legislative Bill No. 22 provides: 


“The county judge shall charge and collect a fee of two dol- 
lars, and no more, for the entire proceedings had on each de- 
layed birth registration matter filed.” 
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It is our opinion that no other fee than the $2.00 is collectible by 
the county judge. The words which are in black face type in the above 
quotation leave little doubt as to the intention of the legislature on 
this matter. 


There are similar provisions for flat fees with reference to guardian- 
ship and adoption proceedings. 


October 9, 1941 
Mr. Edwin W. Vail, Acting County Attorney, Seward. 
We have yours of September 20 in which you say: 


“The County Judge of Seward County has a question as to 
whether he should charge an additional $10.00 fee under Section 
77-2211 which says ‘and the County Judge, for services per- 
formed under this article, shall receive the same fees as is now 
provided by law for similar services,’ or is he limited to charge 
merely the schedule of fees which is set forth in Section 33-127.” 


You, no doubt, have reference to the charge to be made by the 
county judge for the appointment of inheritance tax appraisers, since 
Section 77-2211 of the 1929 Compiled Statutes contains the provision for 
the appointment of appraisers and the fixing of the value of property 
subject to inheritance tax. The particular provision of this section which 
is applicable is as follows: 


“* * * and the county judge for services performed under this 
article shall receive the same fees as is now provided by law 
for similar services. * * *.” 


Section 33-127 of the 1939 Compiled Statutes Supplement, is the 
section of the statute fixing the fees to be charged for the services 
performed by the county judge, and while it does not contain any pro- 
vision with reference to the services performed by the county judge in 
the appointment of appraisers for inheritance tax purposes, it does con- 
tain a provision fixing the fee for a similar service in the appointment 
of appraisers in condemnation proceedings. The appraisers in both in- 
stances would be performing the same service and this fee charged for 
the appointment of appraisers in condemnation proceedings would be a 
similar service within the meaning of Section 77-2211 of the 1929 Com- 
piled Statutes. We are, therefore, of the opinion that the proper charge 
to be made is the sum of $2.00, as provided in Section 33-127, C. S. Supp. 
1939. 


September 25, 1942 
Mr. Ray C. Johnson, Auditor of Public Accounts. 
In your recent letter, you state: 


“A few years back, we made an audit of a county Judge’s of- 
fice and reported the following in our report: 


“There has been no accounting of the marriage ceremony fees 
collected, in the amount of $207.00 for the period covered by this 
examination. The Judge has been under the impression that 


—268— 


the marriage ceremony fee of $3.00 was his own fee, therefore, 
no remittance was made of same. This has also been the 
practice in this office for a long term of years and when Mr. 
Johnson took over the office he handled it in the same manner 
as the former County Judge.’” 


“We have again completed an audit of the same officer and find 
that he is still keeping for his own use all marriage ceremony 
fees. We maintain that these are fees which should be paid to 
the County as all other fees earned, but the Judge maintains 
that all these fees belong to him personally. 


“We would appreciate very much if you give us your opinion on 
this matter at your very earliest convenience.” 


We assume that the question you wished answered is whether or 
not a county judge may legally retain the $3.00 fee for a marriage cere- 
mony set out in Section 33-127, Compiled Statutes of Nebraska for 1929, 
for his own use. 


To our knowledge, this matter has not been directly determined by 
our Supreme Court, but the matter has been discussed at length in the 
case of Vinsonhaler v. Douglas County, 82 Neb. 810, 118 N. W. 1058. 


Section 33-133, Compiled Statutes of Nebraska for 1929, sets out 
the salaries to be paid county judges of the various counties. Section 
33-127, Compiled Statutes of Nebraska for 1929, sets out the fees to 
which the office of county judge is entitled, which section covers a large 
number of items, including the docketing of cases, the issuing of sum- 
mons, fees in estates, issuing restraining orders, and the like. -This 
section appears to be a comprehensive section of the statute apparently 
purporting to set out all of the fees to be charged by the office of county 
judge. Among the fees set out in this section of the statute, we find a 
fee for the issuing of marriage license, administering oath therein, and 
recording certificates, $2.00, and for a marriage ceremony, $3.00. These 
fees are included in this section of the statute right along with the 
other fees to which this office is entitled. 


In the case of Vinsonhaler v. Douglas County, supra, the argument 
was used that under the law a justice of the peace could charge and 
keep the fee for performing a marriage ceremony, and that due to the 
fact that under one section of our statute the judge of the county court 
has authority to charge for any services performed by him in any matter 
within the jurisdiction of a justice of the peace the same fees as are 
allowed by the law to the justices of the peace for like services, that, 
therefore, the county judge was entitled to charge a similar fee for 
performing ceremonies and retain the same. The court does not directly 
pass upon the point, but in substance the court said that where the 
county court received its authority to charge a fee for a marriage cere- 
mony from a specific section of the statute and not from the general 
provision giving him similar authority as a justice of the peace in cer- 
tain matters that the situation would be different and strongly intimates 
that in such a case the county judge would not have the authority 
to retain this fee for himself. 


This seems to be the situation in the present matter, in that it is 
our opinion the county judge receives his authority to receive a fee 
of $3.00 for performing a marriage ceremony not from the statute 
which gives him the right to act with the same authority as a justice 
of the peace under certain circumstances, but directly from Section 33- 
127, which sets out the specific fees. 


It is, therefore, our opinion that the county judge cannot legally 
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charge the $3.00 fee for a marriage ceremony set out in this section of 
the statute and retain the same for his own use. 


There are some other sections of the statute which help us in ar- 
riving at this conclusion. We wish to call your attention to Section. 
33-135, Complied Statutes of Nebraska for 1929, which provides in 
substance that all county officers who now make reports, as required 
by law, of the amount of fees received, which includes the county judge, 
shall make reports at certain specified times to the board of county 
commissioners, under oath, showing the different items of fees re- 
ceived, from whom, at what time, for what service, and further provides 
that said officer shall pay over to the county treasurer of the proper 
county all money in their hands from these fees in excess of the 
amount allowed by law to be retained by them. These amounts to be 
retained by them are amounts which are paid for help and salaries in 
the office, which under no circumstances are to exceed the fees col- 
lected. 


Trusting this answers your inquiry satisfactorily. 


COUNTY OFFICERS 
February 23, 1939 
Mr. Charles Beckenhauer, Jr., County Attorney, West Point. 


You ask our opinion on a question arising out of this set of facts: 
Following the general election, the successful candidates for township 
assessor died before qualifying for the office to which he had been 
elected. Thereafter, the assessor who had been elected for the prior 
term, which ended on January 5, 1939, filed his bond with the County 
Clerk, which was approved by the County Judge, for the purpose of 
continuing in office. You ask whether or not the former county as- 
sessor has the right to hold over for the term beginning January 5, 1939. 


We wish to call your attention to the language of Section 32-222, 
C. S. Supp. 1937, which is the general statute pertaining to holding 
office until a successor is selected and qualified. The first sentence of 
said section reads as follows: 


“Every officer elected or appointed for a fixed term shall hold 
office until his successor is elected or appointed, and qualified, 
unless the statute under which he is elected or appointed ex- 
pressly declares the contrary. 


We are immediately referred by the language underscored to Sec- 
tion 32-212, Compiled Statutes of Nebraska for 1929, which provides for 
the elections of township assessors. This section provides: 


‘e * * Any vacancy occurring in the office of precinct assessor, 
from any cause, shall be filled by appointment by the county 
assessor. * * *” 


The last quoted section is sufficient authority to justify the con- 
clusion that the incumbent is not entitled to hold over and that the acts 
of filing and approving the bond had no force or effect. 


If this were not enough, the proviso attached to Section 32-222, 
above referred to, alone would be sufficient to bring us to the same 
conclusion. After the decision in State v. Swanson, 121 Neb. 461, the 
Legislature of 1933 decided that: 
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“In all cases of an election where the successful candidate * * * 
shall be prevented from assuming office on account of dis- 
qualification, as provided by law, or otherwise, the incumbent 
shall not be entitled to hold over the term, but said office 
has automatically become vacant, and an appointment shall 
be made to fill such vacancy in the manner required by law.” 


It seems clear to us that it is contrary to expressed legislative 
intent for an incumbent to hold over his term unless he is appointed 
as provided by law, which in this case is by the county assessor, and 
then qualifies. 


January 27, 1939 
Mr. Frank Glebe, County Attorney, Gering. 


Reference is made to your communication of January 16. Your 
letter does not state any matter upon which you wish an opinion. How- 
ever, you refer to “Out letter of January 13, 1939”, and by referring to 
that letter we understand that the question upon which you wish the 
opinion of this office is substantially as follows: “Whether in a county 
of over 16,000 inhabitants the appointment of a deputy register of 
deeds is subject to the approval of the Board of County Commissioners 
before the appointment becomes effective.” 


Section 84-801, Compiled Statutes of Nebraska, 1929, provides as 
follows, so far as it is applicable to this situation: 


“# * * each county register of deeds, * * * may appoint a 
deputy, for whose acts he shall be responsible, and from whom 
he shall require a bond, which appointment shall be in writing, 
and shall be revocable by writing under the principal’s hand. 
Both the appointment and revocation shall be filed and kept 
in the office of the county clerk in case of deputies for county 
officers, but in case of state officers they shall be filed and 
kept by the principals.” ; 


Section 33-112, Compiled Statutes of Nebraska for 1929, provided, 
prior to its amendment in 1931 as follows: 


“In counties having more than sixteen thousand inhabitants 
each register of deeds may appoint one deputy and such as- 
sistants as are necessary for the proper conduct of the office, 


all such appointments to be approved by the county board, 
* Re” 


Section 33-132, Compiled Statutes of Nebraska for 1929, provides 
as follows: 


“All deputies, clerks and assistants provided for in this act 
shall in all cases be appointed by the encumbent (incumbent) 
of the office in which the service of such deputies, clerks and 
assistants, respectively, shall be rendered.” 


This section, however, was passed in 1921 (Laws of Nebraska 
1921, p. 369) and was a part of an act dealing only with county clerks 
and county treasurers. 


Somewhat of the history of Section 33-112, is as follows: 
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In 1921, the Legislature provided (laws of Nebraska, 1921, p. 360) 
in more or less general terms for the payment of deputies and clerks 
in the register of deeds’ office. In 1925, the act was amended (Laws 
of Nebraska 1925, p. 288), and this act simply provided for the pay- 
ment of necessary deputies and clerks hired and limited the amount 
which might be paid them. 


In 1929, the Legislature for the first time put the register of deeds 
on a salary basis (Laws of Nebraska 1929, p. 396). 


This act provides: 
“All such appointments to be approved by the County Board.” 


This language has been left in the act ever since, and now appears 
in Section 33-112, Compiled Statutes Supplement 1937. 


In State, Ex Rel. Fred N. Rohrs v. A. N. Harris, 100 Neb. 745, 
which you cite in your letter, the court quotes with approval the fol- 
lowing: 


“A statute will not be considered repealed by implication un- 
less the repugnancy between the new provision and the former 
statute is plain and unavoidable.” Lawson v. Gibson, 18 Neb. 
137. Albert v. Twohig, 35 Neb. 563; Beatrice Paper Co. v. 
Beloit Iron Works, 46 Neb. 900; Dawson County v. Clark 58 
Neb. 756; City of Central City v. Marquis, 75 Neb. 233. 


“Repeals by implication are not favored, and a construction of 
a statute which, in effect, repeals another statute will not be 
adopted, unless such construction is made necessary by the 
evident intent of the legislature.” Schafer v. Sthafer, 71 
Neb. 708. 


“Statutes in pari materia should be construed together, and 
their provisions harmonized, if possible.” State v. Dunn, 76 
Neb. 155. . 


It is our opinion that the several statutes now in effect and 
quoted herein must be construed together if possible and harmonized, 
and that this is not difficult to do in the situation presented by you. 


Section 84-801, provides that the appointment is to be made by the 
register of deeds. Section 33-112, Compiled Statutes, 1937, provides 
that the appointment must be approved by the County Board. 


There is nothing inconsistent in these enactments and it is the 
opinion of this office that the appointment made by the register 
of deeds does not become effective until approved. If it could be 
said that the acts will be repugnant, Section 33-112, C. S. Supp. 1937, 
being the latest expression of the legislative will, would repeal the 
other section by implication. 


Since this opinion does not deal with the revenue, it cannot be 
said to be the official opinion of this office, but it is given in an 
advisory capacity only. 


March 13, 1940 
Mr. Walter Smith, County Attorney, Plattsmouth. 
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In your letter of March 9th you ask whether or not a ward assessor 
or county assessor is eligible to serve as city councilman. 


The only restriction found in our statutes or Constitution is Section 
9, ome III, of the Constitution of the State of Nebraska, which 
provides: 


“No person holding office under the authority of the United 
States, or any lucrative office under the authority of this state, 
shall be eligible to, or have a seat in the Legislature, but this 
provision shall not extend to precinct or township officers, 
justices of the peace, notaries public, or officers of the militia, 
nor shall any person interested in a contract with, or an un- 
adjusted claim against the state hold a seat in the Legislature.” 


With reference to all other officials the common law would be 
controlling. The general rule of common law is set out in 22 R. C. L. 
412 as follows: 


“It should be noted, however, that at common law there was 
no inhibition against the holding by the same person of 
more than one office, provided they were not incompatible 
with each other.” 


A complete discussion of the incompatibility of public offices is 
found in said volume of R. C. L., pages 412 to 418. 


Therefore, it is our opinion that each case is one to be determined 
individually as to whether or not the offices are incompatible unless the 
office is that of a member of the Legislature, in which the constitu- 
tional prohibition would control. 


January 26, 1940 
Mr. H. A. Brubaker, County Attorney, Nelson. 


Reference is made to your letter of January 18, in which you 
state as follows: 


“Your official opinion is respectfully requested as to whether 
claims must be filed monthly by all county officers for their 
statutory salaries; whether those claims must be allowed be- 
fore warrants can be drawn and whether the county clerk must 
hold the warrant undelivered for ten days after allowance of 
the claims, as is required for claims on which the board acts 
judicially and not merely ministerially or formally.” 


What is now Section 26-119 of the 1939 Supplement to the Com- 
piled Statutes of Nebraska was, in 1897, Section 37, Article I, Chapter 
18 of the Compiled Statutes of Nebraska. It was held at that time, 
in the case of Douglas County v. Taylor, 50 Neb. 535, 70 N. W. 27, that: 


“The word claim in said Section 37, has reference only to claims 
originating in contract, express or implied, between the claim- 
ant and the county.” 


It is our opinion that claims for monthly salaries of county officers 
are not claims originating in contract, and that said section does not 


apply. 
Further, it is our opinion that the warrant for officers’ salaries 
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need not be held for ten days after the allowance thereof, since the 
only purpose of said provision is to allow an appeal from the allowance 
of said claims, and it is doubtful if an appeal would lie from the al- 
lowance of the regular salary claim of a county officer. 


February 13, 1939 
Mr. Frank M. Rain, County Attorney, Fairbury. 
Reference is made to your inquiry of February 9, in which you ask: 


“Will you kindly give me your opinion as to whether or not 
the County Attorney is entitled to take the ten per cent, 
allowed under the statute for foreclosure of tax liens on behalf 
of the County, and also let me know what the practice has 
been over the State if you are familiar with the same.” 


The answer to your query is found in the Compiled Statutes of 
Nebraska for 1929, Section 26-901, and provides as follows: 


“It shall be the duty of the county attorney, when in possession 
of sufficient evidence to warrant the belief that a person is 
guilty and can be convicted of a felony or misdemeanor, to pre- 
pare, sign, verify and file the proper complaint against such per- 
son, to appear in the several courts of their respective counties 
and prosecute and defend, on behalf of the state and county, all 
suits, applications or motions, civil or criminal, arising under the 
laws of the state, in which the state or the county is a party or 
interested. * * *” 


It is further made the duty of the County Attorney under Section 
77-2039, 1937 Supplement, to bring the action to foreclose the lien on 
delinquent taxes. 


The salary of the County Attorney is fixed by Section 33-111, 
1937 Supplement, which provides in part as follows: 


“County attorneys of the several counties of the state shall 
be allowed by the county board for their services, a salary per 
year as follows: * * *” 


It is further provided in Section 26-130, Compiled Statutes of Ne- 
braska for 1929, as follows: 


“No county officer or county surveyor shall in any manner, 
either directly or indirectly, be pecuniarily interested in or 
receive the benefit of any contracts executed by the county 
for the furnishing of supplies or any other purpose; * * *” 


This question has been passed upon by the Supreme Court of the 
State in the case of Wilson v. Otoe County, 71 Neb. 435, 98 N. W. 
1050. This case was an action brought by the County Attorney of 
Otoe County to recover from said county the value of the services 
which he rendered extra-officially, in that he had followed certain 
litigation to the Supreme Court where he appeared and represented the 
county, and had also prepared and filed a petition brought in another 
county. A demurrer was sustained to his petition and an appeal taken. 
In deciding the case, the Court said: 


“The only statutory provision touching the compensation of a 
county attorney is Section 19, Chapter 7, Compiled Statutes 
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(Annotated Statutes, 9143). It fixes the annual salary of such 
officer, and provides for the payment of his traveling and hotel 
expenses, where engaged in actions in which the state or county 
is a party interested, ‘which have been transferred by change 
of venue from his county to any other county in the state.’ 
That the compensation thus fixed is in full of all services 
rendered by county attorneys in the discharge of their official 
duties, is conceded. * * *” 


The Court then quotes the statute in existence at that time relative 
to any county officer being interested in a contract which is sub- 
stantially the same as it is now, and goes on to say: 


“The provision is general, and there is nothing in its object, 
or in the nature of the office of county attorney, from which 
it may be fairly inferred that such officer is exempt from its 
operation. He is the legal adviser of the officers who are 
authorized to act on behalf of the county in making contracts, 
and who must eventually pass on claims based on such con- 
tracts; his influence with such officers is generally com- 
mensurate with his fitness for his office, and it is not difficult 
to see that there would be a strong temptation to turn that 
influence to his own advantage, were he permitted to contract 
with the county.” 
The Court lays down the following rule of law: 


“A contract between a county and one of its officers, whereby 
such officer undertakes to perform extra-official services, 
for which the county undertakes to pay him compensation in 
addition.to the fees or salary allowed by law, is in violation 
of said section and will not support an action for such extra 
compensation.” 


We are of the opinion that the Statute makes it the duty of the 
County Attorney to commence and carry on the litigation incident in 
the foreclosure of tax liens held by the county; that the salary fixed 
by the Statute for the County Attorney is in full payment for his 
services; and that any contract which he might enter into with the 
county to be paid the ten per cent allowed the foreclosure of tax 
liens as attorney’s fees would be contrary to the Statutes and the law 
of this State and would be void and unenforcible. 


March 10, 1939 
Mr. Charles E. McCarl, County Attorney, McCook. 


In your letter of February 27, you say that your County Clerk 
“desires to know, whether or not, salaries for elected and appointed 
officers of the County, can be paid by warrants for this year prior 
to the levy in August, in the event there is no money available in the 
County fund for that purpose: Also, she desires to know, whether or 
not, in the event the County Board allow claims representing indebt- 
edness incurred in the year 1938, which exceed the budget for those 
respective funds for that year, she should include that matter in com- 
piling the commissioners proceedings.” 


In conformity with previous opinions of this office, we would hold, 
as to officers of the County whose compensation is provided definitely 
by statute and directed to be paid out of a specific fund, that warrants 
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might be issued for such compensation regardless of whether or not 
funds are available to pay the same. 


Answering your second question, we would see no reason why the 
County Clerk should omit anything from the records of the Commis- 
sioner’s proceedings. It is her duty so to keep that record as to reflect 
whatever action might be taken by the commissioners whether or not 
their action may be lawful or unlawful with respect to any item or 
items would not subject her to any liability. 


December 7, 1940 


Mr. Maynard M. Grosshans, County Attorney, York. 


You state that it appears from the 1940 census that the population 
of your county has dropped below sixteen thousand inhabitants and 
inquire as to whether the Register of Deeds’ office will have to be dis- 
continued at once or whether the present Register of Deeds should 
complete the term to which he was elected. 


Section 32-209 Compiled Statutes, Supplement for 1939, provides 
in part as follows: 


«x * * At the general election in the year 1936 and every four 
years thereafter a register of deeds shall be elected in each 
county in the state having a population of One Hundred Fifty 
Thousand (150,000) or more, and at the general election in 
the year 1934 and every four years thereafter a register of 
deeds shall be elected in and for each county of the state having 
a population of Sixteen Thousand (16,000) and less than One 
Hundred Fifty Thousand (150,000) inhabitants, to be ascer- 
tained by the census of 1930, and each state and national census 
thereafter. * * *.” 


In the absence of a constitutional prohibition the legislature could 
provide for the discontinuance of a statutory office, even during the 
term of an incumbent. 22 R.C.L. 579, 46 C. J. 934. However, there is 
no statute providing that the office of Register of Deeds shall be dis- 
continued during the term when the population falls below 16,000. 


While your exact question has not been passed upon by our state Su- 
preme Court, the reasoning in the case of The State of Nebraska ex rel. 
Clarence A. Newman v. John Stauffer, 11 Neb. 173, 8 N. W. 432, is 
enlightening. In that case the Court held that a statute providing for 
the election of a clerk of the District Court in counties having a popula- 
tion of 8,000 in 1879 and every four years thereafter, did not warrant 
the selection of such an officer in other counties which attained a 
population of 8,000 in intervening years. 


It is our opinion that under the present laws, the Register of 
Deeds should complete the term to which he was elected, but that if 
the population of your county is found to be below 16,000 at the time 
of the next general election, the office of Register of Deeds should 
not then be filled. 


May 23, 1939. 
Mr. Julius D. Cronin, County Attorney, O’Neill. 
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In your telephone conversation yesterday, you requested the opinion 
of this office with reference to the following matter: 


In a county under township organization, where the office of 
County Judge has become vacant by the death of the incumbent within 
a few days preceding this opinion, first, whether the vacancy is to be 
filled by an appointment made by the County Board and, second, if so, 
whether, if more than two persons are being considered for the ap- 
pointment, the selection is to be made by a majority or plurality vote 
of the County Board. 


Section 32-1703, Compiled Statutes of Nebraska for 1929, provides as 
follows, so far as applicable to the present situation: 


“Vacancies shall be filled in the following manner: * * * in 
county and precinct offices, by the county board.” 


Section 32-1704, Compiled Statutes Supplement for 1937, provides, 
in part, as follows: 


“Vacancies occurring in the office of county Judge shall be 
filled by election, but. when the unexpired term does not ex- 
ceed two years the vacancies shall be filled by appointment, as 
provided in the next preceding section.” 


Section 21 of Article V of the Constitution of Nebraska provides 
that vacancies in the office of a judge of the Supreme Court and of the 
District Court shall be filled by appointment of the Governor for the 
unexpired term. The section then provides: 


“Vacancies in all other elective offices shall be filled by election, 
but when the unexpired term does not exceed two years the 
vacancy may be filled by appointment in such manner as the 
Legislature may provide.” 


Section 32-1703, Compiled Statutes of Nebraska for 1929, is, ap- 
parently, the Legislature’s obedience to this constitutional mandate. 


In view of the fact that, at this time, the unexpired term of the 
County Judge does not exceed two years, the appointment is governed 
by the above-mentioned section of the statutes and the County Board 
is required to fill the vacancy. 


Section 26-285, Compiled Statutes for 1929, relating to counties 
under township organization, provides as follows: 


“Two-thirds of all the supervisors elected in any county shall 
constitute a quorum for the transaction of business, and all 
questions which shall arise at meetings shall be determined by 
the votes of a majority of the supervisors present, except in 
cases otherwise provided for.” 


I find no place where the Legislature has “otherwise provided” 
and, therefore, it is our opinion that, in order to select a successor to the 
County Judge, who has died, a majority of the quorum present at a 
regular or properly called special meeting of the County Board must 
cast their votes in favor of the person selected. 
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COUNTY ROAD OVERSEER 
January 9, 1939. 
Mr. Erwin A. Jones, County Attorney, Seward. 


We have your inquiry of January 5 in which you inquire as to the 
authority of a township at its annual meeting to make a change in 
existing road districts. 


We refer you to section 39-601 of the Compiled Statutes of Ne- 
braska for 1929 in which it is provided. 


“The county board shall divide the county, except the portion 
occupied by the cities and incorporated villages, into as many 
road districts as may be necessary, and alter the boundaries 
thereof as may seem proper: Provided, in no case shall any road 
district be so constituted as to be within the limits of two 
distinct voting precincts, or townships in counties under town- 
ship organization; * * * if the county board in changing the 
boundary lines of road districts thereby create additional dis- 
tricts it shall be the duty of the county board to appoint road 
overseers in such new districts to serve until their successors 
in office are elected and qualified; and provided, further, the 
road overseers elected at the last general election shall serve 
during their term of office, in the districts where they reside.” 


In our opinion this section of the statute controls and there is no 
authority for the township at its annual meeting to attempt to make 
any change in existing road districts, this power being placed in the 
county board alone by the statute. 


You further inquire if, when a change is made in road districts, 
would a vacancy thereby be created. We again refer you to the above 
quoted section and also refer you to section 32-1701 of the Compiled 
Statutes of Nebraska for 1929, which provides how a vacancy may 
arise, and a change of boundaries in road districts is not included. It is 
further our opinion that any change made could not possibly affect 
a regularly elected road overseer under the authority of section 32-223 
of the 19837 amendments, and under the further authority of State v. 
Haverly, 62 Neb. 767, 87 N. W. 959, in which case it is specifically 
held that an alteration of district boundary lines does not operate as 
an ouster of an incumbent officer, so that it is our opinion that if 
any change of road districts is made, that the overseers duly elected at 
the last general election in the existing road districts will continue to 
hold office as long as no circumstances arise as set forth in the section 
of the statute which would create a vacancy. 


June 17, 1939 
Mr. John P. Misko, County Attorney, Ord. 
In your recent letter you state: 


“T would like an opinion from your office as to whether or 
not it is necessary for a road overseer to live within the 
road district in which he works the roads. 


“This matter comes up due to the fact that a man was elected 
road overseer from another road district although he lives in 
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the same township. I have gone on the assumption that the 
road district not being a voting precinct that it was not neces- 
sary for him to live in the road district but that he must be a 
resident of the township.” 


Section 39-601, Compiled Statutes of Nebraska for 1929, appears 
to be the only statute bearing upon the particular question propounded. 
The pertinent part of the statute reads as follows: 


“The county board shall divide the county, * * * into as many 
road districts as may be necessary, and alter the boundaries 
thereof as may seem proper: Provided, in no case shall any 
road district be so constituted as to be within the limits of two 
distinct voting precincts, or townships in counties under town- 
ship organization; * * * and provided, further, the road overseers 
elected at the last general election shall serve during their term 
of office, in the districts where they reside.” 


At common law, residence was not a necessary qualification for 
eligibility to any office. So in the absence of statute, to the contrary, 
a road overseer would not have to live within the road district nor 
within the voting district in which the road district was situated. 
However, the above underscored language of the statute indicates that 
the Legislature intended that a road overseer live within the voting 
unit of the county in which the road district to be supervised was a 
part. The only part of the statute which indicates that the road 
overseer must reside within the road district itself is that portion of 
the language above quoted contained in the past proviso. However, 
the language itself is not conclusive and when the historical back- 
ground is considered no weight can be given to it. Prior to 1909, road 
districts were divided on the basis of “congressional townships.” When 
the change was made in 1909, the proviso was added, apparently for 
the purpose of taking care of the change in road district set-ups. 


The conclusion you reached in your letter is correct in our opinion. 
This opinion is written on the assumption that your county is not 
under township organization. 


April 8, 1939 
Mr. William H. Lamme, County Attorney, Fremont. 


Reference is made to your inquiry of recent date in which you 
inquire as to the rights and duties of road overseers and road districts 
in counties under township organization. 


Section 32-223, C. S. Supp. 1937, provides that a road overseer shall 
be elected in each road district of the counties under township organ- 
ization. It further provides that he shall be under the direction of the 
township highway superintendent and his accounts shall be paid only 
after approval by the township highway superintendent. 


Section 39-1201, C. S. Supp. 1937, also has to do with the duties 
and authority of the district road overseer. This section provides that 
all road work shall be under the general supervision of the township 
board, and of the township highway superintendent who shall direct all 
road work. This section then provides as follows: 


“* * * Tf any overseer shall neglect or refuse to obey the direc- 
tions of the township highway superintendent, he shall be sub- 
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ject to removal by the township board, his office may be de- 
clared vacant and be filled by appointment of the township 
board, which appointee shall hold office until his successor is 
elected or appointed. * * *” 


These sections of the statute would seem to indicate clearly that 
all road work of the township is under the supervision of the township 
board and the township superintendent. The last above-quoted section 
very clearly points out that the overseer is directly under the super- 
vision of the township highway superintendent and provides that he may 
be removed from office if he fails to obey the directions. 


There is no property right in the road machinery of the district 
or the township in an overseer by virtue of his office. The only right 
his office gives him is the right to use this road machinery, and then 
the statute directs that he shall use it under the supervision of the town- 
ship highway superintendent. If he fails to do so, he shall forfeit his 
office. Your road overseer would therefore have no right to take any of 
the district machinery from any person who has been employed by his 
superiors such as the township board or the township highway super- 
intendent. It may be that the overseer is following older sections of 
the statute than the ones quoted and in this connection it is the in- 
variable rule that later sections of the statute dealing with the same 
officers or duties or phase of law if in conflict with or repugnant to 
sections of the statute earlier in points of time of passage that the later 
sections by implication repeal that portion of the former section with 
which the later section is in conflict, or in any event the section last 
passed in point of time controls. 


It is, therefore, our opinion that the road overseer can only function 
under the direction of the township board or the township highway 
superintendent and that he would not have control over the hiring of 
extra help to maintain the roads contrary to the desires of the town- 
ship board. 


COUNTY SHERIFF 
January 10, 1939. 
Mr. Frank Glebe, County Attorney, Scottsbluff. 
You make a statement of fact and ask questions thereon as follows: 


“Vincent S. Ramsey, retiring sheriff of Scotts Bluff County, 
Nebraska, on January 5, 1939, presented his claim in the 
amount of approximately $4800.00 against the county for dif- 
ferent services rendered by Mr. Ramsey in his official capacity 
as sheriff. A great deal of this claim is for mileage, expenses, 
etc., on trips he made taking prisoners to State Institutions 
and returning them from other states. The different items 
and mileage were performed by him over a period of several 
years. All of the services which are the basis of the claim 
were rendered more than 90 days prior to the filing of the 
claim. 


Section 26-119 Comp. St. 1929, of Nebraska, as amended, 
among other things, provides: 


‘All claims against a county must be filed with the county.’ 
clerk within ninety days from and after a time when any 
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materials or labor, which forms the basis of the claim, shall 
have been furnished or performed.’ 


I would like to have the opinion of the Attorney General’s of- 
fice on the following proposition: 


First, does this provision of Section 26-119 bar the payment of 
this claim ? 


Second, does this provision of said section ordinarily make it 
mandatory for a person having a claim against a county in 
this state to file his claim within the 90-day period?” 


In answer to your first question, I will say that in my opinion the 
claim of the sheriff for services rendered in his official capacity is not 
barred by the fact that it was not filed with the County Clerk within 
ninety days after the time the services were rendered. 


What is now 26-119 of the 1937 Supplement to the Compiled Statutes 
of Nebraska was in 1897 Section 37, Article 1, Chapter 18, Compiled 
Statutes of Nebraska. 


It was held at that time, in the case of Douglas County v. Taylor, 
50 Neb. 535, that: 


“The word claims in said Section 37, has reference only to claims 
originating in contract, express or implied, between the claimant 
and the county.” 


I am of the opinion that claims for services rendered by a sheriff 
in the performance of his official duties are not claims originating in 
contract. If they were, 26-130 of the Compiled Statutes would make 
it unlawful for the sheriff to perform the services, for he is a county 
officer, and 26-130 reads in part as follows: 


“No county officer * * * shall in any manner, either directly 
or indirectly, be pecuniarily interested in or receive the benefit 
of any contracts executed by the county for the furnishing of 
supplies or any other purpose.” 


The statute is mandatory as to claims against the county originating 
in contract. It says they, 


‘Must be filed with the County Clerk within ninety days.” 


June 21, 1939 
Mr. R. P. Kepler, County Attorney, Sidney. 


This will acknowledge receipt of your letter of June 5, in which 
you ask whether or not sheriffs are “permitted to charge for transport- 
ing prisoners to the various penal institutions of the state, eight cents 
per mile, or must they charge only their actual expenses in such 
cases ?” 


Section 83-939 answers the question. Said section, so far as it is 
pertinent to your inquiry, is as follows: 


“* * *® the county board may allow for such expenses and fees 
the following rates. For sheriff, three dollars per day for 
time actually necessary in conveying such prisoner to the 
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state prison and return; for each assistant or guard abso- 
lutely necessary, two dollars per day: Provided, no allowance 
for assistance shall be made where but one prisoner is brought 
to the penitentiary; and the actual and necessary traveling ex- 
penses in going and coming, mileage items included in said 
traveling expenses where trip is made by automobile to be 
computed on the basis of not exceeding five cents for each mile 
actually and necessarily traveled by the most direct route.” 


I trust that this will clear up the dispute which you mention. 


January 18, 1940 
Mr. R. L. Smith, County Attorney, Chappell. 
You say: 


“The sheriff that was elected for the present term died before he 
entered office and the county commissioners appointed the 
present sheriff to fill the vacancy and the question comes up 
as to how long he shall hold office. I have given him the 
opinion that he would hold office under his appointment up 
to the next general election. He seems to have some opinion 
that he would hold office for the balance of the term. I think 
I have him fully satisfied that he holds office up to the next 
general term, but I would appreciate a letter from you con- 
cerning this. 


I take it that a sheriff was elected in your county in 1938, but 
that he died before taking office in January, 1939. The vacancy 
caused by the death of the sheriff elect soon after his election in 1938, 
occurred almost two years prior to the next general election, which 
will be held in November, 1940. 


Section 32-1740 Compiled Statutes, provides that: 


“Vacancies occurring in any state, judicial district, county, pre- 
cinct, township or any public elective office thirty days prior 
to any general. election, shall be filled thereat. * * *,” 


The vacancy which the present incumbent of the office of sheriff 
was appointed to fill, occurred more than thirty days prior to the gen- 
eral election to be held in November, 1940. It should be filled, there- 
fore, at that election. 


June 12, 1939. 
Mr. W. C. Conover, County Attorney, Grant. 
We have your letter of May 6, in which you say: 


“Section 33-120 provides for commission earned by the Sheriff 
in conducting sales under execution and Section 77-1917 
allows the Sheriff a commission for the collection of taxes 
under distress and sale. Section 33-135 requires the county 
officers to report fees earned and to pay the same into the 
County Treasurer. Are commissions considered as fees to be 
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reported and turned over to the County or are they additional 
compensation for the Sheriff to be retained by him similar to 
jailor fees?” 


In our judgment, the Sheriff must report all fees, including com- 
missions received by him, except where expressly excepted from his 
report by statute. State v. Miller, 98 Neb. 179. The reason why jailor 
fees are exempt is because they are not regarded as being received by 
th Sheriff virtute officii. Dunkel v. Hall County, 89 Neb. 585. 


March 29, 1941 
Mr. Leo M. Bayer, County Attorney, Alliance, Nebraska 
In your communication of recent date you say: 


“Daniel O. Hoppis, the Sheriff of this county, has in the past 
charged our county $40.00 for conveying prisoners to the State 
Penntentiary. Out of this amount he paid his automobile ex- 
penses and also other personal expenses. 


“Is the Sheriff entitled, in addition to the 5c per mile, to his ex- 
penses for food and lodging? According to this section of the 
statute, the sheriff is to be paid $3.00 per day for making such 
a trip. Should this amount be retained by the Sheriff or be 
turned back to the county. 


“It is my opinion that the section of the statute allowing 5c 
per mile is limited only to those cases where a prisoner is 
taken to the penitentiary. That in cases where persons are 
committed to the reformatory, industrial school and home for 
dependent children, the sheriff is entitled to the regular fee 
of 8c per mile. 


Section 83-939, C. S. Supp. 1939, provides that for  con- 
veying prisoners to the penitentiary the sheriff shall be paid for 
actual and necessary traveling expenses in going and coming, and fur- ° 
ther provides that where the trip is made by automobile, the expense 
of the use of the automobile shall be computed on a basis of not ex- 
ceeding 5c per mile. 


It is, therefore, our opinion that for conveying prisoners to the 
penitentiary the sheriff is entitled to 5c per mile, where the commis- 
sioners compute the automobile expense on that basis. 


He is also entitled to recover his expense in the form of outlay for 
necessary food and lodging. 


With reference to the reformatory for boys, or as it is sometimes 
called, the reformatory for men, the sheriff would be entitled to be 
paid on exactly the same basis as for conveying men to the penitent- 
iary, under Section 83-1010, Compiled Statutes, 1929. 


The per diem of $3.00 provided by Section 83-939, C. S. Supp. 1939, 
is a fee which must be accounted for to the county in accordance with 
Section 33-135, Compiled Statutes for 1929. See Drexel V. Douglas 
County, 62 Neb. 862, 87 N. W. 1053. 


With reference to conveying persons to the industrial schools and 
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the home for dependent children, it would seem that the sheriff is en- 
titled to collect regular mileage for the miles actually and necessarily 
traveled. This is fixed by Section 33-120, C. S. Supp. 1939 at 8c per 
mile. 


December 31, 1941 
Mr. L. D. Mengel, State Sheriff. 


You ask in your recent letter concerning the right of sheriffs 
thoughout the state to deputize men in their respective counties as de- 
puty sheriffs under the defense program, and further as to the necessity 
of said deputy sheriffs giving a bond. 


The manner in which deputy sheriffs are to be appointed is set out 
in Section 33-122, Compiled Statutes of Nebraska for 1929, as follows: 


“The Board of County Commissioners or supervisors shall 
furnish the sheriff with such deputies as they shall deem ne- 
cessary and shall fix. the compensation of such deputy who 
shall be paid by warrant drawn on the general fund: Pro- 
vided, that in counties having a population exceeding 150,000, 
the sheriff shall have the following deputies to be appointed by 
him, who shall be paid by warrant drawn on the general fund 
to-wit: One chief deputy whose salary shall be Three thousand 
($3,000.00) Dollars per annum, one bookkeeper whose salary 
shall be Two Thousand ($2,000.00) Dollars per annum, one 
one head jailer whose salary shall be Two Thousand ($2,000.00) 
Dollars per annum and such other deputies as may be neces- 
sary, not to exceed twenty (20) in number whose salaries 
shall be Two Thousand ($2,000.00) Dollars per annum, for each 
of said deputies. 


In construing the above section, the Nebraska court in the case 
of State V. Harris, 100 Neb. 745, 161 N. W. 253, held that the law re- 
quire the county board to determine the number and compensation of 
the sheriff’s deputies, but authorized the sheriff to make the appoint- 
ments. 


Section 12-119, C. S. Supp. 1941, sets out the amount of bond that 
the sheriff in certain counties shall furnish. Section 12-120, Compiled 
Statutes of Nebraska for 1929, states that deputies shall give bond in 
the same manner and for the same sum as their principals unless other- 
wise specially provided, and we find no provision in the statute making 
any special provision for deputy sheriffs. 


Section 26-1404, Compiled Statutes of Nebraska for 1929, provides 
that the sheriff and his deputies are conservators of the peace and to 
keep the same and to prevent crime may call any person to their aid 
and when necessary the sheriff may summon the power of the county. 
The Nebraska court has held, however, that persons so summoned are 
not strictly deputies. 


From the above, it is our opinion that the sheriffs of the several 
counties would only have the right to deputize men in their respective 
counties as deputy sheriffs in cases where the county board has increased 
the number of deputies. 


It is further our opinion that if said deputy sheriffs are appointed 
that they should give bond in the same manner and sum as the coun- 
ty sheriffs. 
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We believe that Section 26-1404 is to be used only in case of immedi- 
ate emergency and that the sheriffs in the respective counties could not 
appoint deputies thereunder to be used except in that particular em- 
ergency. 


We trust this answers your inquiry satisfactorily. 


February 20, 1942 
Mr. Burr R. Davis, County Attorney, Wayne. 


In your communication of February 12 you ask the opinion of this 
office whether Section 29-730, Comp. St. Supp. 1941, applies to a case 
where the sheriff goes to another state for the purpose of returning to 
this state for trial a defendant who has waived extradition. 


You also state that upon his return the defendant was sentenced to 
the state penitentiary. 


Comp. St. Supp.1941, Sec. 29-728, provides for the demand by the 
governor of this state of a fugitive from the governor of another state 
and requires him to issue a warrant to some agent commanding him 
to receive the fugitive and convey him to the proper officer of the coun- 
ty in this state in which the offense was committed. 


Comp. St. Supp. 1941, Sec. 29-729, provides how the prosecuting 
officer of the county in which the offense was committed, shall make 
his application to the governor. 


Comp. St. Supp. 1941, Sec. 29-730, is as follows: 


“When the punishment of the crime shall be confinement of 
the criminal in the penitentiary the expenses shall be paid out 
of the state treasury on certificate of the governor and war- 
rant of the auditor of public accounts; and in all other cases 
they shall be paid out of the county treasury in the county 
wherein the crime is alleged to have been committed. The ex- 
penses shall be the fees paid to the officers of the state on 
whose governor the requisition is made, and not exceeding five 
cents per mile for all necessary travel in returning such pris- 
oner together with such additional expenses for subsistence in 
making such return.” 


This section is, of course, a part of the Nebraska Uniform Extradi- 
tion Act. The quoted section provides for the expenses of the agent of 
the state named by the governor, and it will be noted that before it is 
paid, a certificate must be made by the governor. 


In our opinion this statute only applies to cases where the gov- 
ernor has seen fit to issue his requisition upon the governor of the asy- 
lum state for the fugitive’s extradition. In those cases, where, instead 
of extraditing the defendant, the officers of the county in which the 
crime was committed, elect to for go the extradition proceeding and 
accept a waiver of extradition, we are of the opinion the officer cannot 
collect his expenses from the ‘state under Sec. 29- 730, Comp. St. Supp. 
1941. 


March 25, 1942 
Mr. Max. G. Towle, County Attorney. 


We have yours of March 20 with the request for an opinion as to 
whether the sheriff of your county should charge and collect commis- 
sion on all money received from the sale of properties under tax fore- 
closure. 


You further say that the foreclosures were brought under Section 
es of the 1941 Supplement to the Compiled Statutes of Nebraska 
for 1929. 


The above section provides that such “sales shall be conducted in 
the same manner as sales of real estate upon execution, * * *.”” Thus we 
are referred to the provisions of the statute with reference to the sale 
of real estate upon execution. The provisions of the statute with refer- 
ence thereto are found in Section 33-120 of the 1941 Supplement, which 
provides in part as follows: 


“The several sheriffs shall.charge and collect fees as follows, 
to-wit: * * * Commission on all money received and disbursed 
by him on execution or order of sale, order of attachment de- 
cree or on sale of real or personal property shall be for each 
dollar, not exceeding four hundred dollars, three cents; for 
every dollar above four hundred dollars, two cents; for every 
dollar above one thousand dollars, one cent: Provided, in all 
cases where no money is received or disbursed by him no per- 
centage shall be allowed. * * *,” 


The statutory authority for the sheriff to collect commission on all 
money received and disbursed by him from the sale of properties under 
tax foreclosure is very clear. This is where a sale has been actually 
had to purchaser who pays the money for the purchase and, of course, 
the provisions are clear that where he receives no money from the sale, 
that he is not entitled to charge any commission. This would be where 
the plaintiff is the purchaser. 


The same thing is true with the handling of distress warrants. Sec- 
tion 77-1917 of the 1929 Statutes, provides: 


‘“* * * Commissions shall be allowed in addition on all taxes 
collected by distress and sale as follows: On all sums not ex- 
ceeding one hundred dollars, five cents on each dollar; on all 
sums exceeding one hundred dollars, four cents on each dollar. 
All fees, mileage and commission shall be taxed to the parties 
against whom the distress warrants run and shall be collected 
as the original tax.” 


As used in the statute, the term “distress and sale” is synonymous 
with “execution and sale’. It is only in the event that distress is actu- 
ally made, and sale, after notice, actually had, and money collected from 
the purchaser, that the sheriff is entitled to collect commission. See 
Red Willow County V. Smith, 67 Neb. 218. See also Kane V. Union 
Pacific Railroad Company, 5 Neb. 105 and Miles V. Miller, 5 Neb. 269. 


July 14, 1942 
Mr. Dean R. Sackett, County Attorney, Beatrice. 
We have your oral request for an opinion with relation to the pow- 
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er of the county board to provide additional deputy sheriffs for the pur- 
pose of taking care of emergency public safety and public health work 
made necessary by defense matters within the county. 


By Section 33-122, Compiled Statutes of Nebraska for 1929, the author- 
ity is given to the Board of County Commissioners to furnish the sheriff 
with such deputies as they shall deem necessary and shall fix the com- 
pensation of such deputy. 


By Section 20-2218, Compiled Statutes of Nebraska for 1929, it is pro- 
vided: 


“The sheriff shall exercise the powers and perform the duties 
conferred and imposed upon him by other provisions of this 
code, by other statutes, and by the common law.” 


Under this authority it has been properly held that the sheriff is 
charged with providing for the public safety, and except as otherwise 
provided for by statute, for matters of public health. 


We therefore give it as our opinion that where an emergency has 
arisen requiring extra precautionary measures for public safety, that 
within these sections of the statute, it will be perfectly proper for your 
county to provide the sheriff with an additional deputy for the purpose 
of looking after these matters of public safety and public health made 
necessary by your condition. 


July 23, 1942 
Mr. Charles B. Beckenhauer, County Attorney, West Point. 


In your communication of July 21 you call attention to the provis- 
ion in Sec. 33-120, Comp. St. Supp. 1941, that the sheriff shall charge 
and collect a fee of $1.00 for “levying writ of execution and return 
thereof.” You ask the opinion of this office on the question whether this 
fee is to be charged and collected when the writ is not levied, but is re- 
turned unsatisfied. 


In our opinion the sheriff may only collect those fees specifically en- 
umerated in the statute, and only for the performance of the duties 
listed in the statute. Im the absence of statute, he is required to per- 
form duties without fee. The statute authorizes the collection of a fee for 
levying an execution and making return thereon, but provides no fee for 
making search for goods on which to levy, or returning the writ unsatis- 
fied. Accordingly, it is our opinion that a sheriff may not charge or col- 
lect any fee for the service mentioned in your letter. Red Willow 
County v. Smith, 67 Neb. 213, 93 N. W. 151. 


November 2, 1942 
Mr. Roy E. Blixt, County Attorney, Brewster. 


In your recent letter you state that your present county jail is not 
a practical place to detain prisoners for any period of time and that as 
a result it becomes necessary to send them to Broken Bow for safe- 
keeping. You ask whether or not the expense of the sheriff in taking 
the prisoners to Broken Bow should be paid by the county or whether 
such mileage should be assessed as costs of the criminal prosecution. 
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Section 29-1001, Comp. St. 1929, is as follows: 


“Whenever it shall be lawful and necessary to confine any 
prisoner in custody previous to conviction upon a criminal ac- 
cusation, or in custody for contempt or alleged contempt of 
court, or upon an attachment by order of a court or judge, or 
otherwise in lawful custody, or upon conviction for any offense, 
the officer or person having him in such custody may convey 
him to and confine him in the jail of any county in this state, 
or other secure and convenient place of confinement in this 
state, to be procured by such officer or person having such 
prisoner in custody.” 


Section 33-120, Comp. St. Supp. 1941, sets out the schedule of fees 
for sheriffs, and among other things includes the following: 


“* * * traveling expenses for each mile actually and necessarily 
traveled within their several counties in his official duties eight 
cents; * * * traveling expenses for each mile actually and neces 
sarily traveled outside their several counties, eight cents; * * *” 


Section 29-1004, Comp. St. 1929, reads as follows: 


“The cost of keeping and maintaining any prisoner previous to 
his conviction of an offense punishable by imprisonment in the 
penitentiary, or either before or after his conviction of an of- 
fense not so punishable, or when he shall not be convicted of 
any offense, shall be paid by the county in which the offense 
may be committed, or alleged to have been committed.” 


It is our opinion that the mileage expense of the sheriff in trans- 
porting your prisoners to a place of safe-keeping in Broken Bow and 
back is an expense which should be paid by the county. 


To attempt to include this mileage in the costs of the criminal pro- 
secution might be unsatisfactory for a number of reasons. You might 
have numerous instances where prisoners were detained, which prisoners 
would be subsequently released without any charge placed against them 
or without any trial, and in these instances, of course, the cost of muile- 
age could not be taxed as costs. Further, it would seem that it might 
prejudice a prisoner to reauire him to pay the additional cost of the 
transportation just because the county did not have a satisfactory place 
to detain and keep him at the place of his trial. 


Trusting this answers your inquiry satisfactorily, we are. 


COUNTY SUPERINTENDENT 
March 31, 1942 
Honorable Charles W. Taylor 
State Superintendent of Public Instruction. 
You say: 


“On behalf of the County Superintendent’s Association I request 
a ruling of the Attorney General’s Office with respect to the 
legal qualifications of candidates for the office of County Su- 
perintendent of Public Instruction in Nebraska.” 


Section 79-1501, C. S. Supp. 1941, sets forth the qualifications of a 
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candidate for the office of County Superintendent of Public Instruc- 
tion. This section was amended in 1937 and again in 1941, and con- 
cludes as follows: 


“es * * and provided further, that the provisions of this article 
shall not be retroactive as to any county superintendents now 
in office.” 


Section 79-1309, C. S. Supp. 1941, which pertains to the certification 
of teachers, also has a provision with reference to the qualifications of 
County Superintendent of Public Instruction, and states as follows: 


““* * * Provided further, that the certificate of any county su- 
perintendent, who may be holding office on September 1, 1938, 
shall be considered valid for that position under the provisions 
of this Act so long as said incumbent remains in said office.” 


The aforementioned two sections are not inconsistent, since Sec- 
tion 79-1501 expressly exempts incumbents in office from the operation 
of its provisions. Therefore, an incumbent in office who is properly 
qualified at the time of taking office may be a candidate to succeed 
himself even though he does not have the qualifications set forth in 
Section 79-1501, but a candidate not an incumbent must have all of the 
qualifications required by said section. 


April 23, 1942 
Honorable Charles W. Taylor 
State Superintendent of Public Instruction. 
You say: 


“fT am writing to you in regard to your ruling of March 31, 
1942, dealing with the qualifications of candidates for the office 
of County Superindentdent. 


“It was the intent of the framers of the present certification 
law, enacted in 1937, to protect the rights of all holders of cer- 
tificates prior to the effective date of the act which was Sep- 
tember 1, 1938. Sections 79-1309 and Part VI (d) of 79-1303 
were specifically included for this purpose. You will note the 
interpretation placed upon the application of the law in its 

entirety in the attached copy of the Nebraska Education Bulletin 
under date of September, 1937. 


“Because of the interest of a number of prospective candidates 
for the office of County Superintendent I submit the following 
question for official reply of your office. 


‘Does Section 79-1501 as amended by the 55th Session of the 
Legislature take procedence over rights guaranteed to certifi- 
cate holders in Section 79-1309 and Part VI (d) of 79-1303 of 
the original certification law?” 


Section 79-1309, C. S. Supp. 1941, pertains to the requirements for 
teachers’ certificates and the only guarantee found therein with refer- 
ence to a candidate for county superintendent is the proviso: 


“Provided further, that the certificate of any county superin- 
tendent, who may be holding office on September 1, 1938, shall 
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be considered valid for that position under the provisions of 
this Act so long as said incumbent remains in said office.” 


Section 79-1501, C. S. Supp. 1941, also provides that the provisions 
of said article “shall not be retroactive as to any superintendents now 
in office.” We find no other exception to the requirements set forth in 
Section 79-1501, and, therefore, as stated in our previous opinion, a 
candidate not an incumbent must have all of the qualifications required 
by said Section 79-1501. 


April 14, 1942. 
Mr. Donald Wm. Dobbins, County Attorney, Tryon. 


We are in receipt of your inquiry in which you state that in a cer- 
tain school district in your county there had been until recently two 
legal voters residing in the district, who acted as director and treasurer, 
respectively, of the district board, the County Superintendent having 
acted as moderator of the district; that a couple of weeks ago the two 
resident voters moved out, leaving no resident voters in the district; 
that their books have been turned over to the County Superintendent, 
and you ask what action should be taken to close the affairs of the 
district. 


The only statutory provision for closing the affairs of the district 
are such as are set forth in Section 79-124 to 79-129, Comp. Stat. 
for 1929. Under the provision of Section 79-124, however, it is neces- 
sary that the district have less than two legal voters residing therein 
for a period of one year before the County Superintendent has the au- 
thority to annex the district to one or more adjoining districts. Also, in 
order to close the affairs of the district under Section 79-125, it is neces- 
sary that the district have less than two legal voters residing therein 
for a period of one year and that the district has failed to maintain its 
district organization for a period of two years. - 


You also state that there are outstanding registered warrants 
against the district, which have not yet been paid but that there is 
enough money in the treasury to pay such warrants. Since these war- 
rants have already been approved by the board, we are of the opinion 
that the County Superintendent may file the bond necessary to qualify 
as district treasurer and pay such warrants at this time. At the ex- 
Piration of a year, the County Superintendent may proceed to annex 
the district to adjoining districts as set forth in Section 79-125. 


September 29, 1942 
Mr. W. T. Gleeson, County Attorney, Wahoo. 


We have carefully examined the sections of the statute referred to 
in your letter of September 7, 1942 in relation to the qualifications of 
a county superintendent and have also checked the former opinions of 
this office on the same subject dated April 1, 1942 and May 14, 1942. 


We feel that there is no discrepancy between Sections 79-1501 and 
79-1309, that they both express a definite intention not to affect the 
situation as regarding county superintendents holding office at the 
time of passage of the Act. 
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We believe that an incumbent in the office of county superintend- 
ent who held office at the time of the passage of these Acts may be a 
candidate to succeed himself even though he does not have the qualifi- 
cations set forth in Section 79-1501. z 


It is further our opinion that a candidate for the office of county 
superintendent not an incumbent must have all the qualifications re- 
quired by this Section. 


It would appear from the facts as given us in your letter that the 
incumbent to whom you refer as A is qualified under Section 79-1501 
and that the party you refer to as B is not properly qualified under said 
section. 


Trusting this answers your inquiry satisfactorily, we are 


COUNTY SURVEYOR 
February 8, 1940. 
Mr. Dallas S. Gibson, County Attorney, Aurora. 


Reference is made to yours of January 26, in which you state 
as follows: 


“An individual person, the county surveyor of this county, 
has no certificate or Registration as a professional Engineer 
or Architect, as provided under chapter 71, Neb. Supp. 1939, 
and has the opportunity of performing certain services on a 
WPA project in which the county is concerned, which includes 
making of grades, drawing specifications, etc. and will be a 
project less than $10,000.00.” 


The general duties of the County Surveyor are set forth in Section 
26-1601, Compiled Statutes of Nebraska for 1929. L. B. 14, enacted by 
the 1937 Legislature, which is the act providing for the licensing of 
engineers, does not purport to amend this section and it is our opinion 
that the same is still in full force and effect. Therefore, the regular 
duties of a county surveyor are not affected by Section 71-3316, C. S. 
Supplement for 1939, but said duties may and shall be performed by 
the county surveyors regardless of the amount involved. 


September 12, 1939 
Mr. Donald Sampson, County Attorney, Central City. 


Reference is made to your letter of August 21, in which you ask 
the following questions: 


“J, Are the survey records in the office of the county sur- 
veyor, with reference to the establishment of corners including 
the field notes, public records so that any citizen is entitled 
to see them during reasonable office hours? 


“2. Has any person other than the county surveyor or state 
surveyor or deputies the right to uncover corners which have 
been marked and established. In other words, has a land- 
owner or some other person who has a right to know where 
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highway or road boundaries should run, the right to uncover 
the corner so as to determine where the boundary line 
would be? 


“3. If a land-owner or any other lay person has no right to 
uncover such corners, does an engineer or surveyor other than 
the county surveyor or state surveyor or his deputies have 
such right?” 


Section 26-1610 and 26-1611, Compiled Statutes of Nebraska for 
1929, provide that the surveys made by the County Surveyor shall be 
official records of the office. Section 26-1613 provides that the 
County Surveyor shall deliver to his successor all books, maps, plats, 
diagrams and papers pertaining to his office. Being official records, 
these would be open to inspection by any citizen at any reasonable time. 


We are aware of no statutes which prohibit a private citizen from 
uncovering the corners which have been marked and established in 
order to determine the division point between lands as long as they 
do not change, mutilate, or destroy these markers. 


July 29, 1939. 
Mr. Ed D. Beech, County Attorney, Pierce. 


Reference is made to your recent inquiry with reference to the 
filing of a complaint for trespass against an engineer of the Depart- 
ment of Roads and Irrigation, who, in the performance of his official 
duty, was running a line for the establishment of a proposed highway. 


We have checked the 1929 Statutes and find that Section 26-1605 
provides as follows: 


“Whenever a survey of any lands or lots is required, in which 
the county surveyor is interested, such survey may be made 
by the surveyor of another county, in like manner and to 
the same effect, as though such survey had been made by the 
surveyor of the county where the land is situated. The surveyor 
doing the work shall record the field notes of said survey in 
a Me record of surveys of the county wherein the land is 
situated.” 


Section 26-1606 provides as follows: 


“The county surveyor in the performance of his official duties, 
shall not be liable to prosecution for trespass.” 


The Supreme Court of the State, in the case of Kissinger v. State, 
123 Neb. 856, passed upon this question and we find the rule stated in 
that case on page 860, which is as follows: 


“We find that ‘The weight of authority is that criminal intent 
is an essential element of the statutory offense of trespass, 
even though the statute is silent as to intent, and if the act 
prohibited is committed in good faith, under claim of right, 
color of title, accidentally, or in ignorance, no conviction will 
lie, the view taken being that when the statute affixes to a 
trespass the consequences of a criminal offense, it will not be 
presumed that the legislature intended to punish criminally 
acts committed in ignorance, by accident, or under claim of 
right, and in the bona fide belief that the land is the property 
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of the trespasser, unless the terms of the statute forbid any 
other construction.’ 88 Cyc. 1179.” 


In view of the sections of the statutes quoted and the decision 
of the Supreme Court, we are of the opinion that the surveyor employed 
by the Department of Roads and Irrigation to run the line would be 
within the meaning of the statute, a “surveyor of another county” and 
entitled to the protection of the state, which provides that the county 
surveyor may not be prosecuted for trespass while in the performance 
of his duties. The intent of the Legislature is plain and through a 
reading of many and various sections of the statutes with reference to 
the establishment of highways, the statutes require cooperation be- 
tween the various counties and the Department of Roads and Irriga- 
tion and in many cases, by reference, clothe the Department of Roads 
and Irrigation with powers theretofore granted to counties. It is 
quite apparent that the running of this line for a highway would be a 
matter in which the county surveyor was interested. 


Directing your attention to the quoted portion of the decision of 
the Supreme Court in the cited case, it would seem that the rule of this 
state now is that the mere act of a person going upon the premises of 
another would not of itself constitute criminal trespass, but would 
require that, in addition to the actual trespass, the trespasser must needs 
have a criminal intent and, of course, this could not be ascribed to a 
surveyor of the Department of Roads and Irrigation, who was running 
a line on another person’s land in performance of his duties as such. 


We are, therefore, of the opinion that you would not be justified 
as County Attorney in filing a complaint against such a surveyor, 
merely because in the performance of his duty he went upon another’s 
land. 


February 20, 1942 
Mr. W. H. Line, County Attorney, Loup City. 
In your communication of February 16 you say: 


“The county board at the beginning of the year fixed the sal- 
ary of the county surveyor for this year at $1440 with the un- 
derstanding that the surveyor should provide his own convey- 
ance and transportation. 


Section 33-119 C. S. Supp. Nebr., 1941, provides for ten cents for 
each mile actually and necessarily traveled in going to and from work 
in addition to certain specified fees where the surveyor is employed on 
the per diem basis and the cases from Cheyenne and Cass Counties 
cited in the notes under this section hold that the provision of the 
statute as to mileage cannot be changed by the county board and sur- 
veyor. 


Please let me know whether, in a case such as ours, where the 
board fixes a salary for the surveyor, such salary may be in full for 
mileage or whether the county would still be liable for mileage or for 
the actual cost of transportation.” 


Comp. St. Supp. 1941, Sec. 33-119, provides in part as follows: 


“Each county surveyor, excepting in counties having a popula- 
tion of over fifty thousand inhabitants, shall be entitled to re- 
ceive the following fees as compensation for his services: (here 
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are listed numerous acts and the specified fee for each act), 
for each mile actually and necessarily traveled in going to and 
from work, ten cents. * * * Provided, that in any county with 

" a population of less than 50,000 the eounty board of commis- 
sioners or supervisors,may, in their discretion, allow the county 
surveyor a salary of not to exceed $1,800.00 per annum, pay- 
able monthly, by a warrant drawn on the general fund of the 
county, and all fees received by said surveyors so receiving a 
salary, shall be turned over to the county treasurer monthly, 
and shall be credited to the general fund of the county; * * * 
and all necessary equipment, assistants, conveyance, and re- 
pairs to said equipment required in the performance of the 
duties of the office, shall be furnished such surveyor so receiv- 
ing a salary, at the expense of the county, and all fees receiv- 
ed by said surveyor so receiving a salary shall be turned over 
to the county treasurer monthly, and shall be credited to the 
general fund of the county.” 


The effect of this statute is to provide certain fees which the 
county surveyor is required to collect for his services, which fees are 
his compensation unless the county board elects the county surveyor 
a regular salary. 


The county board has the power, in its discretion, to allow the 
county surveyor a regular salary of not exceeding $1,800.00 per annum, 
and where that is done the law provides and requires that all fees re- 
ceived by the surveyor shall be turned over to the county treasurer 
monthly. 


In our opinion, if the county board exercises its discretion and al- 
lows the county surveyor a salary, as provided by this statute, it can- 
not go further and impose conditions or make agreements with the 
county surveyor, contrary to the plain provisions of this statute. It 
may leave the situation alone and permit the county surveyor to re- 
tain as compensation the fees which he earns, or it may, in its discre- 
tion, provide a salary. Under the statute it is the duty of the county to 
furnish the surveyor, among other things, with all necessary convey- 
ance. 


Where the surveyor has allowed and is receiving a salary fixed by 
the county board, it is nevertheless his duty to collect as fees, among 
other things, ten cents for each mile actually and necessarily traveled 
in going to and from work. If the work which he is doing is for the 
county, he should collect such fee from the county. However, it is his 
duty to turn over such mileage fees to the county treasurer, along with 
similar fees collected from other persons, so the county does not lose by 
the transaction. 


It is to be pointed out that the mileage provided by the statute, is 
characterized as a fee. The situation is different from that of a sher- 
iff, who collects mileage but is not required to pay it into the county 
treasurer. Comp. St. Supp. 1941, Sec. 33-120, specifically excepts 
mileage of a sheriff from the requirement that the sheriff turn in his 
fees. Were it not for such exception even a sheriff would be required 
to turn in his mileage to the county treasurer. Red Willow County v. 
Peterson, 91 Neb. 750, 187 N. W. 987. 


You also ask: 


“In those cases where the surveyor is employed on a per diem 
basis please let me know whether he or the county board de- 
termines the amount of work to be done by the surveyor. In 
other words can the surveyor work only when directed to do 
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so by the county board or is the surveyor to be the judge of 
how much work is to be done by him?” 


Comp. St. 1929, Sec. 26-1601, provides as follows: 


“Tt shall be the duty of the county surveyor to make all sur- 
veys within his county that he may be called upon to make 
and record the same as hereinafter provided.” 


___ The office of surveyor is elective and the incumbent is required to 
give a bond for the faithful performance of his duties. Of course the 
county board may direct him to make certain surveys, etc., but in our 
opinion the board may not limit the amount of work which the sur- 
veyor shall do in the performance of his duties. If the surveyor shows 
that he has actually and necessarily spent a certain number of days in 
the performance of his duties, we are of the opinion he is entitled to the 
per diem fixed by the legislature. Any other rule would permit a 
county board to practically do away with the surveyor’s office, if it 
desired to do so. Undoubtedly no county board would wish to do that, 
but we mention this simply to illustrate our construction of the statute. 


COUNTY TREASURER 
February 10, 1940 
Mr. W. T. Gleeson, County Attorney, Wahoo. 
You ask: 


“May the proper officers of a village, or a city of the second 
class, require the county clerk to extend upon the real estate 
tax books, and the county treasurer to collect, delinquent 
accounts for water (and electricity) furnished by the municipal- 
ity to persons occupying the premises against which such ac- 
counts are extended?” 


I do not know of any statutory authority a city of the second class, 
or a village, has to ask the county treasurer to assist it in collecting its 
accounts for unpaid bills for electricity furnished by it to customers. 


The statute does provide, however, that: 


“Such cities and villages shall have the right and power to tax, 
assess and collect from the inhabitants thereof such tax, rent 
or rates for the use and benefits of water used or supplied to 
them by such waterworks, mains, portion or extension of any 
system of waterworks or water supply as the council or board 
of trustees shall deem just or expedient, and all such water 
rates, taxes or rent shall be a lien upon the premises, or real 
estate, upon or for which the same is used or supplied, and 
such taxes, rents or rates shall be paid and collected and such 
lien enforced in such manner as the council or board of 
trustees shall be ordinance direct and provide.” 17-441 
Compiled Statutes. 


If a city of the second class, or a village, provides, by ordinance, 
that its unpaid and delinquent water rents shall be certified to the county 
treasurer for collection along with delinquent taxes and special as- 
Sessments on real estate, I am of the opinion that delinquent water 
rents may be collected in that way. I do not, at this writing, recall 
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any statutory provision for the collection of delinquent rates or rents due 
the city for electricity furnished by it to consumers. 


I inclose herewith a copy of a letter recently written to Mr. Donald 
Sampson, County Attorney for Merrick County, Central City. 


January 31, 1939 
Mr. Edward Asche, County Attorney, Schuyler. 
In your letter of January 24 you state: 


“The past Deputy Treasurer of this county, whose term expired 
January 5, last, has filed a claim with our county board for the 
five days of work performed during the month of January this 
year. He has, during the past year of his term, been paid 
$1,250.00, the salary provided for by law, which salary has 
been paid heretofore in twelve installments.” 


Although the deputy county treasurer’s compensation is fixed on an 
annual basis, the same as the county treasurer’s, a distinction has been 
made by previous attorneys general on the ground that the elected 
“treasurer” is an officer, and the appointed “deputy” is an employee. 
On the basis of this distinction, it has been held that the compensation 
provided for the treasurer is for the term; that is, in the case of coun- 
ties of the population of Colfax County, he should receive $2,000.000 for 
each of the four years of his term; but that the deputy is entitled to 
the compensation provided for on a monthly basis of one-twelfth of the 
stipulated amount. With this interpretation in mind, your problem in 
Colfax County would be solved by going back to the date when the 
deputy’s employment commenced and figuring forward monthly, allow- 
ing compensation at the rate of $104.16 per month. 


Using this method of compensation, the deputy treasurer would 
not be entitled to additional compensation if he commenced work on the 
5th day of any given month and was paid from the 5th day of that 
month to the 5th day of the next month, and on the same basis for 
each succeeding month, regardless of when the warrants were drawn. 
On the other hand, if he began his duties on the first day of the month, 
say February 1, 1937, and was paid by the calendar month, he would 
be oo to receive compensation for the five extra days that he 
served. 


The conclusion that a deputy is an employee is based upon the 
proposition that the term of his employment is at the pleasure of the 
officer by whom he is appointed. (Section 84-801 Compiled Statutes 
of Nebraska 1929). We find further support for the distinction in 
Chapter 26, Article 17, which provides the procedure for the removal 
of county “officers”, and providing that (Section 26-1707) upon a 
conviction a judgment shall be “entered removing the officer from his 
office, and declaring the latter vacant, and the clerk shall enter a copy 
of the judgment in the election book.” 


There are other sections also which support this distinction. 


We trust that with these suggestions you will have no further dif- 
ficulty in solving your problem. However, if this is not entirely clear, 
do not hesitate to call upon us for further explanation. 
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February 2, 1940 
Mr. Donald F. Sampson, County Attorney, Central City. 
You say: 


“It has been customary for cities of the second class and vil- 
lages, under the provisions of Section 17-441, subdivision (j), 
to certify their delinquent water rents to the county treasurer. 
The county treasurer then puts these delinquent rents on the 
tax list and collects them as other taxes are collected. The 
county treasurer in one county is refusing to accept these water 
rents when certified by a city, and is refusing to place them 
on the tax roll. Does a county treasurer, in your opinion, 
have any right to refuse to list and collect such delinquent 
water rents if they are certified to him in the manner provided 
by the ordinances of the city or village?” 


Section 17-441 Compiled Statutes, Supplement 1939, which is a 
part of the charter of cities of the second class and villages, reads in 
part as follows: 


“(j) Such cities and villages shall have the right and power 
to tax, assess and collect from the inhabitants thereof such 
tax, rent or rates for the use and benefit of water used or 
supplied to them by such waterworks, mains, portion or 
extension of any system of waterworks or water supply as 
the council or board of trustees shall deem just or expedient, 
and all such water rates, taxes or rent shall be a lien upon the 
premises, or real estate, upon or for which the same is used or 
supplied, and such taxes, rents or rates shall be paid and col- 
lected and such lien enforced in such manner as the council or 
board of trustees shall by ordinance direct and provide.” 


I am of the opinion that it is the duty of a county treasurer to 
collect delinquent water rates or rents due a city of the second class, 
or a village, when directed by an ordinance of the city of village 
so to do. 


Section 16-655 Compiled Statutes, Supplement 1939, which is a 
part of the charter of cities of the first class having between 5,000 
and 25,000 inhabitants, provides, among other things that: 


“Any delinquent water rentals which remain unpaid for a period 
of three months after same become due may be, by resolution 
of the said council or commission, assessed against said real 
estate as a special assessment, which said special assessment 
shall be, by the city clerk, certified to the county clerk of the 
county in which said city is situated; and said county clerk 
shall thereupon place same on the tax rolls for collection, sub- 
ject to the same penalties and collected in like manner as other 
city taxes.” 


In that case the delinquent water rents are certified by the city 
clerk to the county clerk and by him certified to the county treasurer 
for collection, but so long as the county treasurer is charged with 
the duty of collecting them, I cannot see where it will increase his 
work materially if they are certified to him directly by the city or 
village clerk instead of being first certified to the county clerk 
and then certified by him to the county treasurer. If the city 
or village ordinance provides that delinquent water rents of a 
city of the second class or a village shall be certified directly by the 
city or village clerk to the county treasurer for collection, I am of 
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the opinion it is the duty of the county treasurer to take the certificates 
and collect them. 


If the water commissioner collects water rents that are delinquent 
and have been certified to the county treasurer for collection, it occurs 
to me it will be well to have the ordinance provide that he shall at 
once report the amount thus collected, and the property on which it was 
collected, to the county treasurer, in order that he may know he is 
not required to collect it. 


March 23, 1939 
Mr. William F. Manasil, County Attorney, Burwell. 


In your letter of March 20, you ask: “Is a County Treasurer 
liable for uncollected personal taxes if he fails to issue Distress War- 
rants during his term until AN REEDEE of the last year in which he 
holds office?” 


Section 77-1910, provides that: 


“Upon delivery to the county treasurer of the tax list, as 
herein provided, all personal taxes levied in the county shall 
be charged to him and he and his bondsmen shall be liable 
therefor, unless the same are collected or he shall show a com- 
pliance with the requirements herein made.” 


The proviso found in the 1937 C. S. Supp. has no bearing upon 
the problem at hand. 


Section 77-1915, provides: That the County Treasurer shall dur- 
ing the month of December, after the personal taxes for that year 
have become delinquent, notify by mail all persons of the amount of 
their delinquent personal tax and that on the following first day of 
March, if the taxes are unpaid, the Treasurer shall collect “by dis- 
tress and sale of personal property” said taxes. It also provides: 
“Distress warrants shall be issued against all persons having delinquent 
personal tax for each year’. You will notice that “shall” is used 
throughout this section, when referring to the duties of the County 
Treasurer. 


Section 77-1918, provides that: 


“* * * The collection of any item of said taxes, or the showing 
by affidavit of poverty as herein provided, duly approved, or 
the return of a distress warrant showing no property found, 
shall relieve him (the Treasurer) and his bondsmen from re- 
sponsibility of that item of taxes. * * *” 


The law appears to be clear and unambiguous. It provides by 
Section 77-1910 that the Treasurer and his bondsmen shall be liable 
for the personal taxes unless he collects them or complies with the 
requirements with reference to collection by distress warrants. Then 
by the last quoted section, the conditions under which he may escape 
this liability are enumerated. The facts set forth in your letter show 
a complete disregard for the provisions above set forth. 


It is our opinion that the County Treasurer under such circum- 
stances has become liable for the uncollected personal taxes for the 
years 1934 to 1937, inclusive. 
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; January 22, 1940 
Mr. Edwin O. Simon, County Attorney, Arapahoe. 
In your letter of December 23, 1939, you say: 


“Our county treasurer asks for an opinion from your office 
on the following questions: 


“First. When property under tax foreclosure is redeemed 
through the clerk of the district court and the amount trans- 
ferred from the clerk to the county treasurer, is the latter 
required to write receipts to the owner of the property for each 
of the years, showing pro rated distribution? 


“Second. When a sheriff’s sale is had of property under tax 
foreclosure, and the amount of the bid is less than the amount 
of the taxes, must the treasurer when he receives the money 
and certification from the clerk of the district court, break 
each amount down and distribute it for each year included 
in the foreclosure action, or may he distribute it pro rata ac- 
cording to the ratio said bid bears to the total of each sub- 
division included in the general taxes? The treasurer is aware 
that the general taxes must be satisfied before any amount is 
distributed for special improvement taxes. 


“Our county judge asks for an opinion from your office in re- 
gard to whether or not the statute of limitations is operative 
against a surety on a recognizance executed under Section 
29-2409, C. S. 1929. About six years ago a defendant charged 
with a misdemeanor was fined $200.00 and costs, and replevied 
the judgment for said fine and costs as provided in said sec- 
tion. For some reason, the fine has never been collected from 
the surety. The surety’s estate is now being probated in the 
County Court of Furnas County, and he does have considerable 
property. 


“Your opinion on these matters at an early date will be ap- 
preciated.” 


1. Assuming foreclosure to have been brought under Section 77- 
2041 Compiled Statutes, Supplement 1939, the county treasurer on re- 
demption is not required to write a receipt but “to make a memor- 
andum of such redemption in the sale book of his office’, on receiving 
certificate from the clerk of the District Court. The records of the Dis- 
trict Court and of the county treasurer’s office should then sufficiently 
evidence the facts. 


2. Assuming deficiency has occurred under Section 77-2046, Com- 
piled Statutes 1929, it would not appear that proration need be made 
for each year, but that it would be sufficient to pro-rate the total be- 
tween the subdivisions entitled to participate. 


8. A surety on a recognizance who replevies under Section 29- 
2409, Compiled Statutes 1929, owes a debt to the “people of the state”. 
This would not seem to fall within the exceptions provided in Section 
20-218, Compiled Statutes 1929, providing that every claim and demand 
in behalf of the state shall be barred by the same lapse of time as 
between private individuals. It would seem, therefore, that this debt 
should be regarded as a judgment in favor of the state, and that the 
statutes applicable to judgments between private parties would apply. 
See Sections 20-1515 and 20-1420, Compiled Statutes 1929, providing 
when a judgment becomes dormant and how it may be revived. 
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This last matter, however, is not one on which we are required 
to give an official opinion, and what we have said is by way of sug- 
gestion of the writer’s own opinion, and is not the official opinion of 
this office. 


: Aug 15, 1941 
Mr. Bern R. Coulter, County Attorney, Bridgeport. 
You state: 


“The county treasurer of this county has asked me for an 
opinion as to wether or not his salary is to be reduced by reason 
of the passage of Legislative Bill No. 68 amending Section 
33-118, Compiled Statute Supplement for 1939.” 


Section 33-118, C. S. Supp., 1939, provides that the county treasur- 
er shall receive certain fees for the services of his office and in addi- 
tion provides: 


“That for the collection of all sums of money, general or bond- 
ed, of irrigation districts, the county treasurer shall receive for 
his services a fee of one-half of one per cent of such sums so 
collected: Provided, that one-fourth of the one per cent so col- 
lected shall be paid to the incumbent of the treasurer’s office as 
additional salary; in no year to exceed the sum of Five Hundred 
Dollars.” 


The underscored portion of the foregoing law was omitted when the 
section was amended and re-enacted as L. B. 68. 


As mentioned in your letter, Article III, Section 19, Constitution of 
Nebraska, provides that the compensation of a “public officer’ shall 
not “be increased or diminished during his term in office.” 


It seems to me that the answer to the question raised by the re- 
pealed language depends upon the question of whether the provision 
amounted to an increase at the time of its enactment. If it was an in- 
increase of compensation at the time of its adoption it would follow 
that it will diminish the compensation upon its repeal. If the law af- 
fects the compensation of a public officer which he receives for the 
performance of the regular duties of his office, the constitutional in- 
hibition is operative and, of course, the law can not change his salary 
or compensation for the remainder of his term. 


In approaching the solution to the problem, we are aided by a 
‘number of Nebraska Supreme Court decisions. The most noteworthy 
are Dunkel v. Hall County, 89 Neb. 585 and the comparatively recent 
case of Mehrens v. Bauman, 120 Neb. 110. 


The latter case was one wherein it was sought to enjoin the county 
treasurer from retaining the twenty-five cents which applicants for 
motor vehicles operator’s licenses were required to pay. The constitu- 
tional provision was raised as a barrier to the retention on the ground 
that it constituted an increase in the compensation of the treasurer. In 
answer to this the court in its opinion said: 


‘It appears to us that the enactment of chapter 148, Laws 
1929, fails to disclose a legislative intent to increase the sal- 
aries of county treasurers, as such officers, during their respec- 
tive terms of office. And this for the obvious reason that the 
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duties pertaining to the licensing of operators of motor ve- 
hicles are foreign to and do not at all come within the regular 
duties of county treasurers. The payment of the fee of 25 
cents to county treasurers, as compensation for the issuance of 
each license by such officials, is not extra compensation for 
the performance of duties pertaining to their office, but is 
evidently compensation for new duties imposed upon such 
county treasurers and by such officers performed under a legis- 
lative mandate. Should it be seriously contended that the pay- 
ment of the fee discussed herein is not a lawful exercise of 
legislative power? We do not think so. 


“We are not without support in our conclusion herein. In 
Dunkel v. Hall County, 89 Neb. 585, we held to the proposition 
that, if a sheriff is entitled to receive a salary of $1,500 per an- 
num, as full compensation in the performance of all of his 
duties as sheriff, if he also performed the duties of jailer he 
was entitled to the statutory compensation provided for the 
performance of other duties as jailer. And the decision in the 
Dunkel case was followed and reaffirmed in Afflerbach v. York 
County, 95 Neb. 611, and also in Ter v. Merrick County, 96 
Neb. 114.” 


Subsequently in the opinion the court adopted this language: 


“Where new duties are delegated by statute to a public officer 
which are without the scope or range of his office, and addi- 
tional compensation is provided therefore, the statutory in- 
crease is not affected by a constitutional provision prohibiting 
any increase in the compensation of a public officer after his 
election or appointment.” 


The question, therefore, seems to be: were the duties, for which 
the compensation was provided, foreign to the regular duties of such 
office ? 


Section 26-1301, Compiled Statutes of Nebraska 1929, provides: 
“It shall be the duty of the county treasurer to receive all money 
belonging to the county, from whatever source derived, and all 
other money which is by law directed to be paid by him.” 


Section 33-118, C. S. Supp. 1939 relates to the collection of money or 
the issuance of receipts for work done in lieu of payment. The duties 
imposed are in no manner “foreign” to the office of the county treasurer. 
The act itself lends further support to this conclusion because it ex- 
pressly says that the amount to be retained shall be “as additional 
salary’. 


It, therefore, follows that those who were holding office in 1931, 
when the law granting the increase was passed, were not entitled to 
receive the added amount during their term and that those who were 
receiving it at the time of the repeal of the law may continue to do so 
until the end of their current terms. 


With further reference to L .B. No. 68 you ask “whether the words 
‘school moneys’ as used in this bill include bond sinking fund, bond in- 
terest fund and similar moneys collected for school purposes’. There 
has been no change in these terms, but there has been a change in the 
arrangement. Since there is no change, the treasurer should follow the 
same practice as prevailed under Section 33-118, C. S. Supp., 1939, which 
was to use all money received for school purposes in computing his 
commission. 
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COURT COSTS 
April 10, 1941 
Mr. William Keeshan, County Attorney, Albion. 
We have yours of April 8, in which you say: 


“In a foreclosure case pending in the District Court, the United 
States government was made a party defendant by virtue of an 
income tax lien filed of record. Certain costs were incurred by 
the government in the way of filing fees, etc. The government 
contends that no fee is chargeable to them by the Clerk of the 
Court for his filing charges. It appears that the Clerk of the 
Court then taxed the filing charges to plaintiff in the fore- 
closure suit, the government being one of the defendants. The 
plaintiff now refuses to pay these costs and the Clerk inquires 
as to what he should do in the matter and as to whether or 
not the United States government can be charged filing fees, 
trial to the Court, etc.” 


The United States has consented to be sued in the state courts in 
mortgage foreclosures where it is desired to adjudicate touching any 
lien the United States may claim. However, one condition is that it 
shall not be required to pay any costs. Title 28, Sections 901-906, 
UO; SC, Az 


No costs can, therefore, be charged to the government. 


We see no reason why the court might not tax these costs to the 
plaintiff or to the other parties equally under Section 20-1711, Com- 
piled States of Nebraska for 1929. 


July 25, 1941 
Mr. W. O. Baldwin, County Attorney, Hebron. 


We beg to acknowledge receipt of your letter of July 16th. It ap- 
pears that the plaintiff in the county court who was cast in his suit 
gave appeal bond, and on appeal the case was retried in the district 
court, and the plaintiff prevailed. The clerk of your district court in- 
quires whether plaintiff and his bondsman are liable for certain unpaid 
costs not incurred by them in that court. 


Please advise the clerk that in our judgment the plaintiff appellant, 
having discharged all costs made by him, for which he was primarily 
liable, cannot be held for any other costs. The appeal bond has served 
its function, and since the plaintiff below prevailed, no liability there- 
under would accrue against him. 


You also ask whether or not the clerk of the district court should 
charge the plaintiff in a divorce action a fee of fifty cents for filing 
a report of his special investigation, for which he personally receives a 
fee of $5.00, the making of such investigation and report having been 
ordered by the district judge. 


Under Section 42-307, Comp. St. 1929, it is made the duty of the 
court in divorce cases to make independent investigations of all default 
cases, and cases where minor children are involved. There is, however, 
no provision for the payment of any fee for the same, except in Lan- 
caster County where a fee of $5.00 is permitted. 


—3802— 


Without expressing any opinion as to whether an allowance of a 
fee is proper under these circumstances in any county outside of Lan- 
caster County, we are convinced that there would be no justification in 
charging a fee of fifty cents for filing a report of such investigation, 
since the same is not required to be placed of record but is for the 
ig Ses of information of the trial judge, and should be transmitted 
o him. 


April 1, 1942 
Mr. Walter G. Huber, County Attorney, Blair. 
We have yours of recent date in which you say: 


“We have the sum of $2000 set up for expenses for real estate 
tax foreclosure cases and are about to begin proceedings under 
Section 77-2039 of the 1941 Nebraska Compiled Statutes. How 
will this sum be governed by the budget act? 


“These actions will necessitate payment of certain costs for the 
County, a portion of which will be repaid by the Clerk of the 
District Court and the Sheriff to the County Treasurer. I am 
wondering if the portion of the costs, which will represent fees 
collected by the Clerk of the District Court and the Sheriff and 
paid to the County Treasurer, can be credited to our tax fore- 
closure fund. I assume that after action is begun and the 
owner or purchaser at the tax sale comes in and pays the total 
costs, which will include these fees and also publication expenses 
and Sheriff’s mileage, that the total costs will be paid by the 
Clerk of the District Court to the Sheriff, that we would be 
entitled to a credit on our tax foreclosure fund of these total 
costs, but was wondering if we.could also secure a credit in the 
first instance of the aforesaid mentioned fees which immediately 
come back to the County Treasurer irrespective of payment 
of total costs.” 


It is quite proper for your county budget making authorities to 
make provision for the expenditure of the necessary fees and costs in- 
volved in the foreclosure of tax certificates or liens, but we cannot find 
any provision of the statute which makes the expenditure of this money 
any different than the expenditure of any other county money, nor can 
we find any provision of law authorizing the County Treasurer to pay 
into any fund which he has created as a bookkeeping convenience fees 
of the Clerk and Sheriff collected as costs and deposited with him. Such 
fees deposited with the County Treasurer may only be deposited by 
him in the general fund. The $2000 set up in your budget is payable 
out of the general fund and there is no objection if your County Treas- 
urer desires to set up a fund as a bookkeeping convenience and as a 
proposed item of expenditure in the budget, but we find no provision 
of law for a revolving fund, and, therefore, are of the opinion that 
when the sum of $2000 has been expended any further expenditure 
would constitute a violation of a budget and would not be permissible 
under the terms of the budget act, even though in fact sufficient fees 
collected as costs have been returned so that in actual money the 
amount has not been exceeded. We see no difference in the expenditure 
proposed than in any other county expenditure for which provision is 
made in the budget and so the same rules would apply. 
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COURTS 
June 24, 1942. 
Mr. Wardner G. Scott, State Engineer. 


We have your request for an opinion relative to the right of your 
department to accept an order modifying an original order of a proper 
trial court revoking a driver’s license for a specified time. Your question 
being “If the original order is signed and action taken by this Depart- 
ment, is there any provision whereby a court may reopen the case and 
order a limited license issued at a later date?” We think not. 


Our Supreme Court has gone along with the overwhelming majority 
of courts of the last resort in holding that a court has no power to 
change a judgment in a criminal case, after the same has gone into 
effect and substitute for it another sentence of the court. 


In an early case, being In Re Thomas Jones, 35 Neb. 499, the first 
paragraph of the syllabus is as follows: 


“The petitioner, on pleading guilty to an information charging 
him with the crime of burglary, was sentenced to the state 
industrial school, as under the age of eighteen years, and was 
committed under said judgment to said institution. Shortly 
thereafter, and during the same term, the court sentencing him 
vacated and set aside said judgment, on the ground of mistake . 
as to petitioner’s age, and sentenced him again on the same in- 
formation and plea of guilty, to be imprisoned in the peniten- 
tiary for the term of four years. Held, That the court had no 
jurisdiction to vacate the original judgment, or to pronounce the 
second sentence, and that the last sentence was a nullity.” 


In its opinion the court says: 


“The sentence and the ¢éommitment thereunder to the industrial 
school being legal, did the court have jurisdiction to sentence 
the petitioner to the penitentiary after he had undergone a 
part of the punishment under the first judgment? The answer 
must be in the negatitve. While a district court has ample 
* authority to correct a judgment in a criminal case at the term 
of court at which it is rendered, or a subsequent term, to make 
the same conform to the one actually pronounced, it has no 
jurisdiction to vacate a judgment in a criminal case after the 
same has gone into effect by committment of the defendant un- 
der it, and substitute for it another sentence at the same term 
of court. The power of a court to revise or change a judgment, 
even in a civil case, is at an end after the same is in process 
of execution. The last sentence was illegally imposed, and its 
enforcement is without authority of law. To sustain the second 
judgment would be to hold that a person can be twice punished 
by judicial proceedings for the same offense. The fundamental 
law of the state as well as that of the United States, forbids 
that one shall be put twice in jeopardy for the same act.” 


This opinion was cited with approval by the Supreme Court of Ne- 
braska in 1930 in an opinion bv Justice Rose in the case of Hickman 
v. Fenton, 120 Neb. 66, where the first paragraph of the syllabus is as 
follows: 


“Upon a plea of guilty under an information charging a felony, 
where proceedings thus far are free from error and where the 
trial court has jurisdiction of the accused and of the subject- 
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matter of the prosecution, a penitentiary sentence for less than 
the minimum term prescribed by statute is not void, and after it 
has been partially served in absence of an appellate review, 
the trial court is without power to vacate it and impose a 
greater penalty.” 


And in its opinion the court quotes at length with approval the very 
language set out in the Jones case. 


That the cancellation of the license is a part of the sentence, cannot 
be disputed, when the language used in Section 39-1106, C. S. Supp. 1941 
is considered. Here this language is used in the statute: 


“shall be fined * * * and may be ordered by the court, as part 
of the judgment of conviction, not to drive any motor vehicle 
for a period of not to exceed one year * * *,” 


The same language is used in case it is a second offense or a third 
offense or any other of the offenses therein enumerated. It is our 
opinion that the cancellation of the license by the Department or its sus- 
pension is a part of the execution of the judgment of conviction and we 
conclude that the trial courts do not have the power to modify these 
judgments of conviction after they have been executed in any particular. 


Trusting this answers your inquiry. 


December 9, 1942 
Mr. Julius D. Cronin, County Attorney, O’Neill. 
Under date of November 14 you say: 


“Will you please let me have the opinion of your office on this 
’ situation. 


“On or about the 23rd day of June, 1942, complaint was filed 
in the County Court charging a second offense of intoxication; 
on. the 24th of June, 1942, trial was had and the defendant found 
guilty, the Court finding that it was a second offense. By 
written Journal entered that date the Court sentenced the 
defendant to the County Jail of the county for 40 days and 
assessed the costs against him. 


“Thereafter, and on the same day, the defendant posted bond 
for an appeal to the District Court. 


“The bond did not comply with the statute and on October 29, 
1942, a Motion to dismiss was filed for the reason that the 
District Court was without jurisdiction because of the insuf- 
ficiency of the bond. The motion to dismiss was sustained on 
November 9th and the appeal dismissed and the action re- 
manded to the County Court for the enforcement of the sen- 
tence theretofore imposed. 


“T have not talked with the County Judge since that time but 
I am advised by the Patrolman who initiated the complaint 
that the County Judge desires to now change the sentence 
and parole the defendant. It appears that the bond was pre- 
pared by the County Judge and that he feels some responsibil- 
ity because of its insufficiency. The matter was called to the 
attention of the District Judge who suggested that I obtain 


—305— 


from you the opinion of your office respecting the authority of 
the Magistrate to change the sentence after it had been im- 
posed and after an appeal had been taken and after the lapse 
of over four months. It has always been my impression, per- 
haps based on the case of Moore vs. State, 251 N. W. 117 that 
all courts were without jurisdiction to change a sentence in a 
criminal case after the same had been imposed. I know that 
the cases cited in the Moore case state that the trial court is 
without authority to change the sentence after its imposition 
and its service had begun. Will appreciate the opinion of 
your office. 


“To clear up some uncertainty will also be glad to have you 
advise me definitely whether or not a Magistrate in misde- 
meanor cases has the power to suspend sentences and parole 
defendants in misdemeanor cases? If he does have such power 
I assume it must be exercised before sentence is imposed? 
There seems to be considerable difference of opinion respecting 
the power of a Magistrate in misdemeanor cases to suspend 
sentences or parole defendants at any time either before or 
after imposition of sentence.” 


Not only on the authority of Moore v. State, 251 N. W. 117, but 
also on the authority of Myers v. Fenton, 121 Neb. 56 and Hickman v. 
Fenton, 120 Neb. 56, we would be of the opinion that the magistrate 
would be without jurisdiction to set aside his original sentence and sub- 
stitute another after the defendant had entered upon the execution of the 
sentence. 


In your case of course the defendant was not actually in jail by rea- 
son of a bond of some kind having been given but was entitled to be 
there and should have been there and would have been there had not 
the officers forborne to put him in jail because of the giving of an in- 
sufficient bond. Under these circumstances it would seem that the 
court had lost jurisdiction. 


We are not laying out of account the fact that there are a number 
of jurisdictions where it is held that the trial court has power where a 
judgment was rendered to revise it by reducing the punishment originally 
imposed but there are other cases which seem to us to be-better rea- 
soned which hold that even under such circumstances, the sentence 
cannot be revised since so to do would leave the matter of sentence at 
all times within the power of the trial judge or magistrate to alter as he 
might see fit. These cases are discussed in the note in 44 A. L. R. 
at page 1210. 


As to the right of a magistrate to suspend sentences and parole 
defendants in misdemeanor cases, although the same would not seem to 
be involved in your case, it would appear from Sections 29-2213 and 
following, Compiled Statutes of Nebraska for 1929, that the right to sus- 
pend sentence and place a defendant on probation is inherent in all 
ceases of criminal prosecution and would apply to a magistrate having 
jurisdiction as well as to the judge of any criminal court. Compare the 
provisions of Section 29-2215, Compiled Statutes of Nebraska for 1929. 


Trusting these expressions may be of some value to you. 
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CRIMINAL LAW 
January 30, 1939 
Mr. Philip H. Robinson, County Attorney, Hartington. 


In your communication of January 21, you ask whether in a prose- 
cution under subsection (a) of Section 39-1159, Compiled Statutes of 
Nebraska for 1937, it is necessary that the State prove actual knowledge 
of the fact that some one in one of the automobiles involved in an 
automobile accident has been injured or killed, in order to sustain a 
conviction. 


This Statute reads as follows: 


“The driver of any vehicle involved in an accident resulting in 
in injury or death to any person shall immediately stop such 
vehicle at the scene of such accident and any person violating 
this provision shall upon conviction be punished as provided in 
Section 56 (C. S. Supp. 1937, 39-1187) of this act.” 


Subsection (b) makes it a misdemeanor not to stop where property 
has been damaged. Obviously, the driver of a vehicle is bound to know 
that property has been damaged whenever he is involved in an accident. 
The offense prohibited by subdivision (a) of this Statute is undoubtedly 
one of those of which intent and wilfulness are essential elements, 
and undoubtedly either knowledge that some one has been injured or 
killed, or facts showing such negligence or indifference to duty or to 
consequences as is regarded by law as equivalent to a criminal intent 
must exist. 


In order to avoid actual knowledge of the injury or death of some 
one in the other car, assuming that the defendant has negligently 
and carelessly collided with the other car, he must have failed to stop 
as is required by subsection (b) of the same section. We do not believe 
that a defendant may predicate his lack of knowledge of the actual 
fact upon his own failure to obey subsection (b) of the act, as it 
would appear that he has thereby voluntarily closed his eyes to the 
truth or negligently failed to make inquiry. 


Obviously, however, a matter of this kind should be submitted to the 
jury under proper instructions, and we cannot believe that the Court 
should require proof of actual positive knowledge. 


September 8, 1941 
Mr. Neil Olson, Warden, Nebraska State Penitentiary. 


We note from your letter, and the enclosures, that Kane was sen- 
tenced by the District Court of Morrill County, Nebraska, on October 
18, 1932, to a term of 20 years in the penitentiary, and that on De- 
cember 1, 1932, the District Court of Pierce County also sentenced him 
to a term of imprisonment of 20 years, the last sentence to run con- 
currently with the first. We also note that on January 8, 1941, the 
Board of Pardons commuted the Morrill County sentence to 14 years, 
no action being taken on the Pierce County sentence. 


It is entirely proper, under our statute, in a proper case, for sen- 
tences to be imposed by the District Court which run concurrently. 
That is, they serve both sentences at the same time, but for all other 
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purposes, each sentence is treated as a separate and individual order. 
We are not confronted here with any problem as to whether or not the 
District Court of Pierce County, Nebraska, had any power to sentence 
for a separate crime committed in a different jurisdiction and have the 
sentence run concurrently with the sentence formerly imposed by an- 
other and different jurisdiction. That question will have to be dealt 
with when it arises. The question we are called upon to determine is 
the effect of the order of commutation entered by the Board of Par- 
dons on the sentence which was imposed by the District Court of 
Morrill County. The only sentence of imprisonment that the Board of 
Pardons acted upon which affected the defendant, was the sentence from 
Morrill County, and that is the only sentence which the order of com- 
mutation, made by the Board of Pardons, could affect. We say this 
because of the provisions of the Pardons and Paroles Act, Chapter 29, 
Article 26, 1929 Compiled Statutes, which makes provision for the Board 
of Pardons and Paroles to alter the sentences which were imposed, and 
in order for a valid order to be entered by the Board of Pardons, the 
provisions of Chapter 29, Article 26 must be followed. They are, gen- 
erally, that an application must be filed and a time fixed for the hear- 
ing; a notice must be given to the district judge who sentenced the 
prisoner; to the county attorney and to the sheriff of the county from 
which the prisoner was sentenced, and a notice published in the county 
from which the prisoner was sentenced, and the statutes specifically 
provides that no application may be considered by the board until there 
is on file some return showing service of the notice of the date of hearing 
upon the judge and the county attorney and the sheriff of the county 
from which the prisoner was sentenced and, also, an affidavit of the 
newspaper wherein the notice was published. Unless these provisions 
of the statute are followed, no valid order can be made by the Board 
of Pardons, and it appearing that the provisions were not followed on 
the sentence of the prisoner by the District Court of Pierce County, 
then that sentence will necessarily have to be served by the prisoner 
in its entirety, subject only to the statutory good time earned, until 
such time as the Board of Pardons makes a valid order thereon. 


There is nothing in the provision contained in the Pierce County 
sentence that the sentence should be served concurrently with the Mor- 
rill County sentence, which would make the Pierce County sentence sub- 
ject to the order of the Board of Pardons made on the Morrill County 
sentence. 


It seems to us to be clear that the order of commutation made by 
the Board of Pardons affects only the term of imprisonment under the 
Morrill County sentence and, while he may be serving his Pierce 
County sentence concurrently with the Morrill County sentence, if he 
serves the required time of the Morrill County sentence without any 
further order being made in the Pierce County sentence, he will still be 
required to serve out the balance of the time remaining on the Pierce 
County sentence. 


September 17, 1942. 
Mr. Alfred D. Raun, County Attorney, Pender. 


In your communication of recent date, you set out the follow- 
ing facts: 


One Rice was sentenced in 1935 to the State Reformatory for the 
crime of breaking and entering, by the District Court of Thurston 
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County. He served his time and on October 14, 1940, he was again con- 
victed in Thurston County of breaking and entering. Since he had 
been previously convicted of a felony, he should have been given a fixed 
penitentiary sentence. Comp. St. 1929, Sec. 29-2620. However the de- 
fendant failed to inform the court of his previous conviction and was 
sentenced by the court to serve an indeterminate sentence of not less 
than one year nor more than seven years in the penitentiary. The 
Judge who imposed the sentence was the same Judge who had pre- 
viously in 1935 sentenced Rice to the Reformatory. Rice now seeks the 
issuance of a writ of error coram nobis in the same court, the stated 
purpose being to set aside the erroneous sentence. You ask the opinion 
of this office as to whether a writ of error coram nobis will lie under 
such circumstances and whether it is a proper remedy. 


The writ of error coram nobis is one of the least known remedies 
of the common law. There are not a large number of cases dealing 
with its use in criminal cases. The Nebraska Supreme Court in three 
criminal cases refused to pass on the question whether it existed in 
Nebraska, for the reason that the applicants in those cases failed to 
make out a case for the granting of the writ. Other courts have taken 
the same attitude of refusing to pass on the question, largely, according 
to Professor Lester B. Orfield (20 Va. Law Review 423), because the 
courts themselves were uncertain as to its application. The Supreme 
Court of Nebraska has never had before it a case where the writ was 
issued, or where it was held that the writ should be issued. It did, 
however, in Carlsen v. State, 129 Neb. 84, 261 N. W. 339, hold that the 
writ does exist in this state. The court denied the writ in that case, 
and remarked: 


“We are not enthusiastic about revivifying an ancient remedy 
of the common law.” 


There is some discussion of the nature of the writ and its scope 
in the opinion but it is not exhaustive and does not answer the question 
you present. The court cites with approval, however, articles by Pro- 
fessor Lester B. Orfield in 20 Va. Law Review 423, 10 Neb. Law Bulletin 
413 and 11 Neb. Law Bulletin 421. All of these articles relate to the 
conclusion that in criminal cases the scope of the writ should not be 
extended and that the writ never issues where the facts, which do not 
appear by the record, were known to the court and to the defendant at 
the time the judgment was rendered, or unless the failure of the de- 
fendant to make them known to the court was caused by actual dom- 
inating fraud, duress or other unlawful means. 


In Chesser v. State, 92 Fla. 754, 109 So. 906, the court said: 
“The application of the writ for the purpose of obtaining re- 
dress in these cases where it was and is intended to apply is 
wise and salutary, but its scope cannot be extended without 
grave danger of its becoming a menace to the enforcement of 
the law, an every-ready barrier for the obstruction of justice 
and the vehicle for the escape of the guilty. The Courts and the 
law-makers of the country should therefore carefully guard the 
extent of its application and confine it to those well-fixed pur- 
poses for which it was originally intended; and beyond which 
the Courts and law-makers in the past have not allowed its 
use.” 


Professor Orfield refers to Lamb v. State, 91 Fla. 396, 107 So. 535, 
as containing a complete statement of the circumstances which will 
justify the issuance of the writ. In this case it is said: 


‘The function of a writ of error coram nobis is to bring the at- 
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tention of the court to a specific fact or facts then existing but 
not shown by the record and not known by the court or by the 
party or counsel at the trial, and being of such a vital nature 
that if known to the court in time would have prevented the 
rendition and entry of the judgment assailed. But in order to 
warrant the granting of a writ of error coram nobis in a 
criminal case it must be duly shown by affidavits or other legal 
evidence that then existing particular facts pertinent to the 
case if known to the court would have prevented the judg- 
ment that was rendered; that such facts though existing at 
the time were unknown to the court and to the defendant and 
to his counsel when the judgment was rendered; that by the 
exercise of due diligence neither the defendant nor the counsel 
in the case could have known of or ascertained the stated facts 
before the judgment was rendered or before the motion for a 
new trial was made; and that the defendant and the counsel 
exercised all ordinary and reasonable care and diligence to dis- 
cover and ascertain all facts pertinent to the issue tried; or it 
must be duly made to appear that such facts or other facts that 
would have afforded an effective defense, though existing or 
having occurred prior to the judgment, were not discovered or 
ascertained or were not made known to the court, because of 
actual, dominating fraud, duress or other unlawful means 
actually exerted by some one not in privity with the petitioner 
or counsel, to prevent such discovery or ascertainment or dis- 
closure to the court in due season to be available as an ef- 
ficient defense or to prevent the rendering of the final judgment 
rendered. 


* * * “Writs of error coram nobis have been denied in criminal 
cases where the testimony of the defendant was given under a 
misrepresentation, (Wilson v. State, 46 Wash. 416, 90 Pac. Rep. 
257); where the conviction was upon perjured testimony (State 
v. Asbell, 62 Kan. 209, 61 Pac. Rep. 690; State ex rel. Davis v. 
Superior Court of Pierce Co., 15 Wash. 339, 46 Pac. Rep. 399; 
Beard v. State, 81 Ark. 515, 99 S. W. Rep. 837, 174 Pac. 325;) 
Where jurors had expressed opinions unfavorable to the de- 
fendant (Fugate v. State, 85 Miss. 94, 37 South. Rep. 554, 3 
Ann. Cas. 326; People v. Reid, Cal , 232 Pac. Rep. 
457; 36 A.L.R. 1435 and Notes); where the facts or circum- 
stances complained of arose after judgment, Collins v. State, 66 
Kan. 201, 71 Pac. Rep. 251, 97 Am. St. Rep. 361. See also State 
v. Stanley, 225 Mo. 525, 125 S. W. Rep. 475; Howard v State, 
58 Ark. 229, 24 S. W. Rep. 8; Wheeler v. State, 158 Ind. 687; 
Hamlin v. State, 67 Kan. 724, 74 Pac. Rep. 242; where the error 
in the judgment itself (State v. Stanley, 225 Mo .525, 125 S. W. 
Rep. 475; or to contradict an adjudicated fact, Howard v. State, 
58 Ark. 229, 24 S. W. Rep. 8; or to make nune pro tunc correc- 
tions in the record. Hartmen v. Hartman, 154 Mo. App. 243, 
133 S. W. Rep. 669; where the fact was adjudicated or was be- 
fore the court, (Graves v. Graves, 255 Mo. 468, 164 S. W. Rep. 
496); when the petition or the counsel is negligent (Bennett v. 
State, 106 Miss. 103, 63 South. Rep. 339; State v. Stanley, 225 
Mo. 525, 125 S. W. Rep. 475); or to obtain a new trial upon 
assertions of newly discovered evidence, (Howard v. State, 58 
Ark. 229, 24 S. W. Rep. 8; Humphreys v. State, Wash. 
, 224 Pac. Rep. 937, 33 A. L. R. 78, and Notes; Dobbs 
v.State, 63 Kan. 321, 65 Pac. Rep. 658; Holt v. State, 78 Miss. 
631, 29 South. Rep. 527; 12 Cyc. 789 . See also 202 Pac. 68; 
193 N. W. 978, 192 N. W. 65; 146 S. W. 4; 207 Pac. 192; 2387 S. 
W. 765; 770; 200 Pac. 790; 174 Pac. 325, 143 N. E. 100; 247 
S. W. 1036. ‘ 
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* * * “The security of the State’s judgment of conviction lies 
in the faith that the trial court will not grant a writ of error 
coram nobis except upon.a proper and sufficient showing of es- 
sential facts duly made by competent legal and adequate evi- 
dence and by testimony under the oaths of the defendant and 
of counsel who are responsible to the court for the propriety of 
their action. The above outline of principles and citation of 
authorities will serve present purposes.” 


In this case the court also says: 


“An application for a writ of error coram nobis must be made 
within the time allowed by statute for taking any writ of error; 
but where there is no such limitation in writs of error in crim- 
inal cases there is none as to writs coram nobis.” 


In State v. Boyd, 117 Neb. 320, 220 N. W. 281, decided before the 
court passed upon the existence of the writ coram nobis, the court 
assuming arguendo that it did exist, held that a set of facts as herein 
set forth would not authorize the issuance of the writ. 


The court said: 


“It is conceded that the fact of the defendant’s previous con- 
finement in the penitentiary does not appear of record and was 
not known to the judge pronouncing sentence. But the cases 
seem to be of one accord upon the proposition that, before the 
writ will issue, it must appear that the failure of the record to 
show the fact in question was due to no negligence of the 
party applying and was unknown to him. 16 C. J. 1326, sec. 
8118; Bennett v. State, 106 Miss. 103; Bigham v. Brewer, 4 
Sneed (Tenn.) 432. Or where the party was prevented from 
asserting or enjoying some right through duress, fraud, or mis- 
take. Wheeler v. State, 158 Ind. 687; State v. Stanley, 225 Mo. 
525. And Marble v. Vanhorn, 53 Mo. App. 361, in which it was 
said: ‘There is another important rule found in this branch 
of the law, viz., that where the party complaining knew the 
fact, or might have known it, and failed to bring it to the at- 
tention of the court, he cannot afterwards do so’—citing 3 
Bacon’s Abridgements, 375. 


“The reason for the rule is apparent. If the defendant has 
knowledge of a fact which, if divulged, would be for his benefit, 
he should not be permitted to conceal such fact, take his chance 
upon the issue ,and, being disappointed therewith, ask the court 
to relieve him from the consequences of his own intentional or 
negligent act. To allow such procedure would countenance 
trifling with the courts to an extent very much greater than 
their tenderness for the rights of persons accused of crime 
already has permitted. It is presumed that defendant and 
his counsel knew the law, and if it was thought to be to his 
advantage that a determinate sentence be pronounced against 
him, it was his duty to advise the court of the fact which 
would entitle him to such sentence. He had ample opportunity 
so to do when inquired of by the judge, as was his duty under 
the statute, whether he could show any cause why the judg- 
ment of the court should not be pronounced against him. He 
made no showing, and the court pronounced sentence in exact 
conformity with the statute. This judgment was regular in form 
and was without error so far as appeared from the record. Had 
the fact now sought to be brought into the record appeared 
therein, the judgment would have been erroneous and subject 
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to reversal upon appeal by defendant, but being regular upon 
its face, and in a case of which the court had jurisdiction of the 
subject-matter and the person of the defendant, it was not void. 


We so held in Hulbert v. Fenton, 115 Neb. 818, where an in- 
determinate sentence had been pronounced upon a defendant 
who had been previously confined in a penitentiary, but which 
fact did not appear upon the record. That was an application 
for a writ of habeas corpus, but is equally applicable to the 
present proceedings. 


“It is argued by defendant: ‘It will hardly be presumed by 
this court that, unless appellee, the defendant, was asked con- 
cerning his past life or former career, he would have had an 
opportunity or would have known how to rise up in court and 
voluntarily pour into the ears of the court the details of his 
past life.’ The point is not without force, but we think there 
is a presumption that, prior to the final act of the drama, the 
defendant would bring to the notice of the court any facts con- 
cerning his career which would be for his benefit or ad- 
vantage in the critical situation in which he was placed. He 
now appears to have discovered that the facts in question, if 
known, would have resulted in a more lenient sentence; the 
controlling fact was one of which he alone, apparently, had 
knowledge; it was his right and privilege to make it known to 
the court, and it is now too late to secure the benefit of it.” 


The only distinction between this case and the situation presented 
by you, is that here it is argued that the same Judge, sitting in the 
same court, sentenced the defendant on both occasions and that hence 
the Judge knew or should have known of the previous sentence. As a 
matter of practice, the Judge could not be expected to recognize Rice 
as one he had sentenced five years earlier. If the court is presumed 
to have known the facts, the presumption can only arise on the theory 
that the court take judicial knowledge on its own records. But it is 
certain that the defendant knew it and if reliance is to be had upon pre- 
sumptions, it may be pointed out that he is presumed to have known 
the law with reference to the necessity of his informing the court of his 
former conviction. 


But at all events to authorize the issuance of a writ of error coram 
nobis, it is necessary not only the court, but also the defendant, be 
ignorant of the true facts at the time of the sentence. Therefore, re- 
gardless of what the court or the Judge thereof knew or did not know, 
the defendant knew the facts and no fraud or duress was practiced by 
any one not in privity with him. Accordingly in our opinion, this 
writ cannot issue under these circumstances. 


DEEDS 
July 18, 1941 
Mr. T. G. Weddel, County Attorney, Springview. 
In your letter of July 7 you say: 


“A and B husband and wife own real estate under joint ten- 
ancy with right of survivorship. 


“Both A and B have received Old Age Assistance. 
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“The husband died first and the wife died a short time after- 
ward. 


“The estate of the husband vesting in the wife by right of 
survivorship, can the estate of the husband which he owned 
during his lifetime be subjected to the claim of the county 
for the Old Age Assistance of the husband under the law as 
now written.” 


As we understand the law of joint tenancy, the joint tenants are 
seized per my et per tout. Therefore, the survivor does not inherit 
from a deceased co-tenant. The deceased’s estate simply falls in and 
lapses and the survivor takes the whole estate, not by virtue of any 
right of succession, but by virtue of the seizin per tout which already 
existed in him. 


It would follow, therefore, that the survivor would take the land 
free from any claim against the estate of the deceased joint tenant. 


I think you will find expressions at least favoring this view in the 
recent case of Stuehm v. Mikulski, 10 S.C.J. 748. 


November 4, 1941 
Mr. W. C. Conover, County Attorney, Grant. 
We have yours of recent date in which you say: 


“A question has come to me on which I would like an opinion 
from your office. 


“In the foreclosure of tax sale certificates purchased by a 
village, where foreclosure was commenced immediately and 
the two years time for redemption allowed after confirmation 
of the sale, I am wondering if a notice as provided in 77-2022 
and 77-2023 should be given before asking for the deed. These 
foreclosures were brought under Section 77-2041 which seems 
to require that the provisions of the above quoted sections be 
complied with before the purchasers would be entitled to a 
deed.” 


An examination of the statute of the state with reference to the 
problem presented discloses that Sections 77-2022 and 77-2023, Com- 
piled. Statutes of Nebraska, 1929, refer specifically and control the 
issuance of a tax deed by the county treasurer where the purchaser has 
complied with the terms of the statute with reference thereto. We 
observe that the foreclosure proceedings before you are instituted 
under Section 77-2041, Comp. St. Supp. 1939. It appears that in this 
section of the statute among other provisions relating to the bringing 
of the foreclosure action that there is the following provision: 


“If such land is not redeemed on or before two years from the 
date of such foreclosure act, the purchaser, his heirs or assigns 
shall be entitled to the confirmation of such foreclosure sale 
and a deed for premises, provided, the provisions of Sections 
77-2022 and 77-2023, Compiled Statutes of Nebraska, 1929, 
have been complied with, prior to the expiration of the two 
years from the date of such foreclosure sale. * * *” 


The question presented is then, does this provision of the statute 
require compliance with the provisions of Sections 77-2022 and 77-2023, 
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in addition to the compliance with the terms of the statute under 
which the foreclosure is brought. A _ strict compliance would result 
in a duplication of effort on the part of the plaintiff in the fore- 
closure action. All of the requirements of Sections 77-2022 and 77-2023 
are met by the bringing of the action in foreclosure. Such foreclosure 
is in the nature of a foreclosure of a real estate mortgage where there 
is service of process on owners, those holding liens and the persons in 
possession, and, if there be none, notice by publication. These are 
the same requirements that appear in the tax deed statute. There is a 
constitutional provision, being Article VIII, Section 3, which contains 
the provision with reference to the right of redemption and also that 
the occupants shall in all cases be served with personal notice before 
the time of redemption expires. This question of the notice required to 
be served has been before the Supreme Court in a number of cases and 
the general rule seems to be that the provision which requires notice 
to the occupants before the taking of a tax deed has no application to 
the foreclosure action and judicial sale. See Hardwick v. Snedeker, 88 
Neb. 515; Commercial Savings & Loan Ass’n v. Pyramid Realty Co., 
121 Neb. 493. In this last case it is said: 


“Personal notice required in sale of land for taxes, as pro- 
vided in section 3, art. VIII of the Constitution, applies in all 
cases where a tax deed is sought, but is not required in sales 
under tax foreclosures in section 77-2039, Comp. St. 1929.” 


See also Connely v. Hesselberth, 132 Neb. 886, in which the court 
said: 


“Appellants contend that they had a right to redeem which 
could be cut off only by the giving of the notice mentioned in 
the quoted constitutional provision. In our opinion, this con- 
tention cannot be sustained for a number of reasons: 


“First. This court has held on several occasions that such 
notice to occupant was required only where the holder of a 
valid tax sale certificate sought to obtain a county treasurer’s 
tax deed, as provided by section 77-2025, Comp. St. 1929, and 
has no application to a proceeding to foreclose a valid tax 
sale certificate. In Hardwick v. Snedeker, supra, it was held 
that a statute requiring notice to occupant is not applicable 
in case of sale under decree of foreclosure. In Commercial 
Savings & Loan Ass’n v. Pyramid Realty Co., supra, it was 
held: ‘Personal notice required in sale of land for taxes, as 
provided in section 3, art. VIII of the Constitution, applies in 
all cases where a tax deed is sought, but is not required in 
sales under tax foreclosure in section 77-2039, Comp. St. 
1929.’” 


We are, therefore, of the opinion that the first quoted provision of 
Section 77-2041 has no application to the action of foreclosure of tax 
liens and the judicial sale and satisfaction thereof. 


June 3, 1942. 
Wardner G. Scott, State Engineer. 


You ask in your inquiry of June 1 whether or not deeds transferring 
lands to which irrigation appropriations have become appurtenant must 
either be filed in your office by the record owner or filed upon demand 
of your office. The answer is no, to each alternative question. Sec- 
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tion 81-6312 C. S. 1929 provides that after the determination of the 
priorities of an appropriation that your office shall issue to the appro- 
priator a certificate containing certain information as set forth in said 
section of the statute and that such certificate shall be transmitted by 
your office, and by registered mail, to the county clerk of the county 
in which the appropriation shall have been made. The statute further 
requires the county clerk within a definite time to record the same in 
a book especially prepared and kept for that purpose and that the 
county clerk shall notify the person in whose favor the certificate is 
issued, and upon payment of the required fee for recording the same in 
the office of the county clerk, shall transmit said certificate to the 
person in whose favor the certificate is issued. 


Inasmuch as appropriation rights in Nebraska are appurtenant to 
the lands for which they are issued, it would seem that the record of 
said rights and the lands to which they are appurtenant, should pri- 
marily at least be kept in the county where said lands are located. This 
intent of the legislature we think is reflected by the provisions of the 
section of the statute referred to in this paragraph. Therefore we con- 
clude that when a purchaser of land with water rights appurtenant 
thereto has recorded his deed and rights thereunder in the county where- 
in the lands are located that he need not be required himself to record 
them with the Bureau of Irrigation which is part of your office. 


However, it is interesting to note in connection herewith, the pro- 
visions of Section 81-6314 C. S. 1929 which provides as follows, referring 
to the Department of Public Works (now Department of Roads and 
Irrigation) : 


“It may request information relative to irrigation, water power, 
highway and drainage works, from any and all county, irriga- 
tion, power or drainage officers and from any other person or 
persons.” 


We take this to mean what it says, and that is that information 
may be requested by your department from any county officer relative 
to records under his care concerning irrigation. In addition information 
may be requested from any other person or persons relative to irriga- 
tion. We think this is inclusive enough to cover a request for informa- 
tion relative to records within the county or information concerning 
deeds within the possession of the grantors or grantees thereof. We do 
not believe, however, this gives your department authority to demand 
the receiving of a deed or similar instrument in your office if it is 
not the voluntary act of the holder or owner thereof. Your office could, 
however, request of said holder or owner all of the information contained 
in his deed and you could make that a part of your records. You could 
not, however, have the right to charge him for recording a deed unless 
the holder or owner thereof or his proper agent or representative re- 
quested it. 


You make one other inquiry and that is if deeds or other instru- 
ments are recorded by your office do you have the right to charge the 
fee set forth in Section 33-107 C. S. 1929. The answer to this is yes if 
the holder or owner, or his proper agent or representative, demands the 
record service for the recording of a deed or for the recording of “any 
instrument other than an application, $1.00 for the first 100 words and 
for each additional 100 words, 15c,.................... ”. That is if the recording 
service demanded is a voluntary one the fee provided by said section, 
supra, must be paid. 


—315— 


April 14, 1942 
Mr. Clifford H. Phillips, Acting County Attorney, Red Cloud. 


You ask in your recent letter if it is necessary to place revenue 
stamps upon sheriff’s deeds for real estate sold for taxes when the sell- 
ing price does not exceed the amount of the taxes and costs. 


We find the rule expressed in 33 C. J. 317, Paragraph 112, as 
follows: 


“Congress has no power to impose a stamp tax on a certificate 
of sale of land for taxes issued by state authority, nor to re- 
quire a revenue stamp on a tax deed executed under the laws 
of a state.” 


This rule appears to be the result of the theory that the federal gov- 
ernment cannot tax the property, or the agencies of a state, or the 
means necessary to the exercise of its functions. It would seem to us 
that tax foreclosures are a means necessary to the exercise of the func- 
tions of the state government made necessary in order to collect real 
estate taxes. 


In the case of Barden v. Supervisors of Columbia County, 14 Am. 
Rep. 762, the Wisconsin court held that Congress had no authority to 
impose a stamp duty on certificate of sale of land for taxes. In the 
opinion the court states: 


“In the cases of Jones v. The Estate of Keep, 19 Wis. 369; 
Sayles v. Davis, 22 id. 222, and Delorme v. Ferk, 24 id. 201, 
this court decided that congress had no constitutional power to 
impose a tax upon the means or instrumentalities employed by 
the States for the exercise of their essential functions of 
government; that congress could not tax the process of a State 
court, nor require a tax deed to be stamped to render it valid. 
It follows, of course, from this doctrine, that congress could 
not impose a tax upon a tax certificate issued by state au- 
thority at a tax sale.” 


Further investigating this matter, we find that Article No. 93, 
or Regulation No. 71, of the Department of Internal Revenue reads 
as follows: 


“Deeds executed by state, county or municipal officers covering 
real estate sold for non-payment of taxes are not subject to the 
stamp tax.” 


From the above it is our opinion that it is unnecessary to place 
revenue stamps on sheriff’s deeds for real estate sold for taxes. 


DEFENSE 
April 16, 1941 


Honorable R. F. Weller, Executive Secretary, Nebraska Advisory 
Defense Committee. 


Reference is made to your inquiry of April 12, 1941, in which 
you say: 


“Under L. B. No. 495, the Nebraska Advisory Defense Com- 
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mittee is made the ‘state zoning agency’ for the purpose of 
carrying out the provisions of the act. 


“The parent committee has appointed a Regional Committee, 
known as Regional Committee No. 1, whose jurisdiction in- 
cludes Douglas, Sarpy and Cass counties. It is the desire of 
the parent committee to delegate the zoning authority in 
Region No. 1 to the Regional Committee. 


“Will you please give us an opinion as to the legality of this 
step, advising whether the Regional Committee could operate 
independently, or would be required to submit zoning recom- 
mendations to the parent committee for formal approval.” 


We have made a study of L. B. No. 495, which creates the state 
zoning agency and places it under the jurisdiction of the Nebraska Ad- 
visory Defense Committee which is created by L. B. No. 232. Section 
2 of L. B. No. 232 is as follows: 


“The governor is hereby authorized and empowered in time of 
emergency or public need in the nation or the state to create, 
by proclamation, the ‘Nebraska advisory defense committee’, 
hereinafter designated as the committee, for the general pur- 
pose of assisting in the coordination of the state and local ac- 
tivities related to the national and state defense. Whenever he 
deems it expedient, the governor may, by proclamation, dissolve 
or suspend such committee, or reestablish it after any such 
dissolution or suspension.” 


Section 4 of L. B. No. 232 provides, in part, as follows: 
“To create committees, either within or without its member- 
ship, to aid in the discharge of its powers and duties.” 


It is, therefore, well within the power of the defense committee to 
appoint a regional committee, but only for the purpose of aiding the de- 
fense committee in the discharge of its powers and duties. This bill is 
short of the necessary legislative authority which would empower the 
defense committee to appoint a regional committee with power to act 
in the place of the defense committee and without specific statutory 
direction or authority such a regional committee would not have the 
power to bind the defense committee. 


The general law on the subject is tersely expressed in 46 C. J. 
1034 wherein it is said: 


“An official board cannot delegate to others a power that can 
be exercised only by itself.” 


This general rule has been broken down by some of the reported 
cases wherein it is held that ministerial acts of the board may be 
delegated but that discretionary acts and duties may not be delegated. 
This is the general and accepted rule. A discretionary act is defined 
in 46 C. J. 1036 as follows: 


“An act which requires the exercise of judgment in its per- 
formance, or an act which an officer may, or may not, do in 
the exercise of his official discretion, is not ministerial, but dis- 
cretionary. A discretionary duty may be executive or judicial, 
according to the nature of its subject matter.” 


The questions confronting the regional committee, as set out in 
the act, require the exercise of judgment and discretion of said 
committee in their determination. Also the duties, as set out in L. B. 
No. 495 in Section 3 thereof, require that a determination be made by 


| 


the committee as to the height, number of stories and size of buildings, 
percentage of lot or land area that may be occupied, the size of yards, 
courts and open spaces, location of buildings, etc., all of which are 
discretionary and require the exercise of judgment and are not in the 
least sense ministerial. 


The legislative enactments involved authorized the Nebraska Ad- 
visory Defense Committee to perform the duties and although appoint- 
ment of sub-committees or regional committees is authorized yet their 
service should only be in the nature of investigations and making find- 
ings of fact, all of which should be reported to the defense committee 
and any affirmative action taken thereon should be taken by the de- 
fense committee as a whole. This action could be well taken by the 
committee solely upon the report of the sub-committee or the regional 
committee so long as the formal action correctly reflects the official 
act of the committee. 


We observe that there are no statutory provisions or regulations 
relating to the conduct of the official meetings of the defense com- 
mittee and in this regard we refer you to Hopkins v. Scott, 38 Neb. 
661, in which the Supreme Court said that in the absence of any special 
provisions of the statute with reference thereto the general laws in re- 
gard to proceedings by a quorum are held applicable. Also in State v. 
Smith, 57 Neb. 41, the Supreme Court said: 


“The authorities are quite uniform in holding that where a 
board or public body transacts business at a called or special 
session all members must have been given notice of the time 
and place of meeting in time to attend or all must have been 
present or such acts will be invalid.” 


Further enlightenment is given us by the decision of the Supreme 
Court of this state in In Re State Treasurer’s Settlement, 51 Neb. 116, 
from which opinion we quote the following because it seems to set 
forth a proper rule of guidance for any public board or committee: 


“The dispatch of public business is not to be prevented, and 
the interest of the public is not to suffer, because one or more 
members after being notified are unable to attend. If all have 
been duly notified, it is a meeting of all the persons, and if a 
majority of the whole number attend, it is competent for that 
majority to do any act, or exercise any power conferred by law 
to the body collectively, as respects those who cannot, who 
neglect to, or who refuse to attend, it is the same as if they 
had attended and dissented from the act of those who were 
present.” 


While we may have seemed to digress somewhat from the specific 
question which you presented, yet the cases cited throw enlightenment 
upon an interpretation of the two legislatitve bills which must be ad- 
ministered by the defense committee and have demonstrated that the 
defense committee must function in its own right and not as separated 
sub-committees or regional committees. 


DELINQUENT TAXES 


February 23, 1940 
Mr. T. J. Howard, County Attorney, Greeley. 


We have your letter of February 17, in which you state that your 
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county commissioners employed certain parties to shovel snow and are 
now insisting that the amount of their claims, filed for that service, 
be applied for the payment of personal taxes. 


Your attention is called to the provisions of Section 26-127 Com- 
piled Statutes, Supplement 1939, which is as follows: 


“The county board of any county whenever the account or claim 
of any person, firm or corporation against the county is pre- 
sented to them for allowance, shall procure from the county 
treasurer a certificate of the amount of delinquent personal 
taxes assessed against the person, firm or corporation in whose 
favor the account or claim is presented, and shall deduct from 
any amount found due upon such account or claim the amount 
of such tax, and shall forthwith issue a warrant for the bal- 
ance remaining, if any.” 


Even though the application of this statute would work a hard- 
ship, it cannot legally be disregarded. 


October 2, 1941 
Mr. Louis A .Holmes, County Attorney, Grand Island. 


In your communication of September 30th you ask whether the 
county treasurer may lawfully collect the statutory fee for advertising 
real estate to be sold for delinquent taxes, where the delinquent tax list 
has been prepared and submitted to the printer, but has not yet been 
published. 


Comp. Stat. Supp. 1939, sec. 77-2002, provides in part as follows: 
“The county treasurer shall, not less than four nor more than 
six weeks prior to the first Monday of November in each year, 
make out a list of all lands and town lots subject to sale and 
the amount of all delinquent taxes against each, * * *” 


Comp. Stat. Supp. 1939, sec. 77-2004, provides that this list shall 
be published three consecutive weeks prior to the date of the tax sale, 
commencing the first week in October. This section also provides: 


“The treasurer shall assess against each description of lands 
other than town lots the sum of thirty cents and against each 
description of town lots the sum of twenty cents to defray the 
expenses of advertising, which sum shall be added to the total 
amount due on such lands or town lots and be collected in the 
same manner as taxes are collected.” 


It will be noted that the tax list must be prepared by the treasurer 
at some time between six and four weeks prior to the first Monday of 
November, and this list is required to show the amount of taxes against 
each tract of real estate included in the list. The same act requires the 
treasurer to assess against each description of land the advertising fee, 
which is to be added to the total amount due. It is therefore the duty 
of the treasurer to include the advertising fee in the total amount due 
to be shown in the list. This “advertising fee” is not strictly a charge 
for the cost of printing the delinquent tax list in the newspaper. In 
fact, in addition to publication in a newspaper, the statute requires 
that a copy of the delinquent tax list be published by posting in the 
office of the county treasurer. Rather, the so-called “advertising fee” 
is a fixed fee which becomes due when the taxpayer has allowed his 
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taxes to become so far delinquent as to require their inclusion in the 
delinquent tax list. 


It is therefore our opinion that when a taxpayer suffers his taxes 
to become delinquent, and to so remain until the time when the law 
requires the county treasurer to prepare the delinquent tax list, and 
when the county treasurer, within the proper time, does prepare the 
delinquent tax list according to law and forwards the same to the desig- 
nated newspaper for publication, such taxpayer in paying his taxes is 
required to pay the entire tax due, which as the law provides, includes 
the fee for advertising, and this whether the list has yet been pub- 
lished in the newspaper, or not. 


January 26, 1942 
Honorable Ray C. Johnson, State Auditor. 


We have your request for an opinion regarding the law affecting 
assigned claims against counties when the owner of the claim has de- 
linquent personal taxes whether the claim for taxes is to be deducted 
from such claim regardless of the assignment. 


Section 26-127, C. S. Supp. 1941, provides as follows: 


“The county board of any county whenever the account or claim 
of any person, firm or corporation against the county is pre- 
sented to them for allowance, shall procure from the county 
treasurer a certificate of the amount of delinquent personal 
taxes assessed against the person, firm or corporation in whose 
favor the account or claim is presented, and shall deduct from 
any amount found due upon such account or claim the amount of 
such tax, and shall forthwith issue a warrant for the balance 
remaining, if any.” 


It is a fundamental rule of law that anyone who takes an assign- 
ment of any claim or other chose in action takes the claim subject to 
all equities against it. The only exception to this rule is where some- 
one purchases a negotiable instrument in due course before maturity 
and for a valuable consideration. A claim against a county does not 
fall within this category. Therefore, unless there is some statutory 
provision, all equities available, as against the original holder of the 
claim, are enforcible against an assignee of the claim. There is nothing 
in the statute that exempts these claims from the general rule. In 
addition, the case of State ex rel. Hershiser v. Holt County, 89 Neb. 445, 
131 N. W. 960, held squarely on this point that the claim of the county 
for personal taxes might be set off against a judgment for matters 
against the county. At that time, the statute was merely permissive 
as far as the county boards were concerned, that is, that they could, 
if they saw fit, set off delinquent personal taxes against claims. The 
legislature has since changed this phase of it to make it mandatory. 


Therefore, it is our opinion that the claim of the county for de- 
linquent personal taxes will prevail regardless of an assignment. 


October 19, 1942 
Mr. Ray C. Johnson, Auditor of Public Accounts. 


In your communication of October 10 you direct attention to the 
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above mentioned sections of the statute and ask the opinion of this 
office as to whether the provisions of Section 77-1908, relating to the 
expenditure of the delinquent tax fund, are applicable to the payment 
of obligations incurred since the enactment of the County Budget Act 
of 1937. 


Comp. St. Supp .1941, Sec. 26-2107, being a part of the Budget Act, 
provides in part that in arriving at the amounts required to be raised 
by the taxation for county purposes for any year there shall be de- 
ducted any amount of delinquent taxes collected during the imme- 
diately preceding fiscal year, and also provides that in arriving at the 
unexpended balance on hand in any fund there shall be taken into 
consideration uncollected and unexpended taxes levied during the pre- 
ceding fiscal year. The statute then provides: 


“and said tax, when collected shall be transferred from the 
delinquent tax fund to the fund for which it was levied.” 


Comp. St. Supp. 1941, Sec. 77-1908, provides in part as follows: 


“All delinquent county property taxes, not appropriated by 
the laws of this state to any specific use or fund, whether real 
estate or personal property taxes, collected or received by the 
county treasurer after the close of the fiscal year for which 
such tax may have been levied shall be credited to and paid 
into a fund to be known as ‘DELINQUENT TAX SINKING 
FUND’ which fund is hereby created. Moneys and credits in 
said delinquent tax sinking fund shall be used only to pay any 
unpaid obligations, other than county bonds, lawfully incurred 
either in the fiscal year for which such tax was levied or in 
any prior fiscal year, so long as there are any such lawful ob- 
ligations unpaid; if, and when, said obligations be all paid 
any remaining balance in said delinquent tax sinking fund may 
be used for any county purpose permissible under the laws of 
this state.” 


This statute containing the foregoing language was reenacted as 
late as 1941. 


The Budget Act apparently contemplates that any delinquent taxes 
for a given year, when paid during a subsequent year, are to be im- 
mediately transferred from the delinquent tax fund to the fund for 
which it was levied, in order that it may, as a part of the latter fund, 
be considered in arriving at the unexpended balance in such fund for 
the purpose of arriving at the annual budget. 


This applies to all years subsequent to the adoption of the County 
Budget Act. Delinquent taxes collected for years prior to the adoption 
of the Act should be credited to and remain in the delinquent tax fund 
until all lawful obligations incurred in the fiscal year for which the tax 
was levied or any prior years shall have been paid. 


DENTISTRY 
June 28, 1939 
Mr. Maynard M. Grosshans, County Attorney, York. 


Reference is made to your communication of June 21, wherein 
you recite facts and request the opinion of this office on the following 


—321— 


question: Whether one who simply does mechanical work or inert 
matter in a dental laboratory is required to obtain a license to practice 
dentistry or is exempt therefrom under Section 71-1202, Compiled Stat- 
utes of Nebraska for 1929, and, second, whether the impressions re- 
quired to be taken of the individual patient for the purpose of making 
artificial dentures may be done by anyone other than a licensed dentist. 


Section 71-1202, Compiled Statutes of Nebraska for 1929, reads, in 
part, as follows: 


“The preceding section (which requires those engaged in the 
practice of dentistry to have a license) shall not be con- 
strued to include the following classes: * * * A person per- 
forming merely mechanical work or inert matter in a dental 
office or laboratory. * * *” 


We are of the opinion that you are correct in your conclusion that. 
the taking of impressions pursuant to the manufacture of artificial 
dentures is a part of the practice of dentistry and may only be done 
by a licensed dentist. 


Section 71-1201, Compiled Statutes of Nebraska for 1929, provides 
as follows: 


“for the purpose of this article the following classes of people 
shall be deemed to be engaged in the practice of dentistry: 1. 
Persons publicly professing to be dentists or publicly professing 
to assume the duties incident to the practice of dentistry. 2. 
Persons who shall for a fee, salary, or remuneration paid direct- 
ly or indirectly either to himself or some other person, perform 
operations of any kind upon or treat diseases and lesions of the 
human teeth or jaw or soft tissues of the oral cavity or correct 
irregularities thereof or display a sign or in any other way 
advertise himself as a dentist.” 


The operation of taking an impression is one of the necessary 
operations in the practice of prosthedontia, and prosthedontia like 
orthodontia, periodontia, exodontia, radiodontia and pedodontia is simply 
one branch of the practice of dentistry just as prosthetics is one 
branch of the practice of surgery. 


The Funk & Wagnalls New Standard Dictionary defines a dentist 
as follows: 


“One who practices dental surgery, as filling, cleansing, ad- 
justing, or extracting teeth, and providing artificial dentures; 
a dental surgeon.” 


We believe there is no question that the opinion expressed by you 
is correct. 


DEPARTMENT OF ROADS AND IRRIGATION 
March 13, 1940 
Department of Roads & Irrigation: 


We have your communication of recent date with reference to the 
inquiry from the Metropolitan Utilities District of Omaha, questioning 
the authority of the Department of Roads and Irrigation to require a 
contract of indemnity from the Metropolitan Utilities District. 
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We have made an examination of the law with reference to this 
matter and feel that a proper interpretation of the statute gives the 
Department of Roads and Irrigation complete authority. 


Section 39-1404 of the 1939 Supplement provides as follows: 


“From and after the passage of this Act, it shall be the duty 
of the Department of Roads and Irrigation to maintain the 
whole of the State Highway System and any additional high- 
ways built in whole or in part with federal funds appropriated 
for highway purposes which are conducted under the ex- 
clusive direction of the State Department of Roads and Irriga- 
tion, including bridges thereon; Provided, that portion of such 
highways lying within incorporated cities and villages having a 
population of less than twenty-five hundred (2500) inhabitants 
shall be maintained solely by the Department of Roads and Ir- 
rigation; and provided further that portions of such highways 
lying within the corporate limits of cities having a population 
of more than twenty-five hundred (2500) inhabitants and 
less than twenty-five thousand (25,000) inhabitants shall be 
maintained by the Department of Roads and Irrigation to the 
extent of one-half of the cost of such maintenance and not to 
exceed twenty-four feet in width, the remainder of cost of 
such maintenance to be paid by such cities; and provided 
further that nothing in this section shall be construed to 
mean that the Department of Roads and Irrigation shall be 
liable for maintenance caused by repairs or replacements to 
water mains, sewers, gas lines or other street or public improve- 
ments which are placed beneath surface of the streets or pave- 
ment thereon, or for snow removal or for any other main- 
tenance except that repair caused by the natural wear and 
tear of traffic therein.” 


As provided in this section, it will be observed that the department 
is exempt from liability for the maintenance caused by repairs and 
replacements to water mains, sewers, gas lines, etc. which are placed 
beneath the surface of the streets or the payment thereon. This 
proviso of the statute has reference to the maintenance of the highway 
through cities and villages of less than twenty-five thousand (25,000) 
in population. 


Section 39-1416 of the 1929 Statute provides as follows: 


“In order to promote public safety and to preserve and protect 
state highways and prevent immoderate and destructive use 
of the same, the department of public works may formulate 
such rules and regulations in regard to the use of and travel 
upon the state highways, not inconsistent with the provisions 
of this article, as said department may deem proper. Such 
rules and regulations shall be published and issued in pamphlet 
form by said department and designated as the official state 
highway rules and regulations of the department of public 
works, and shall be available upon request to the general pub- 
lic free of charge.” 


And in pursuance thereof the Department of Roads and Irrigation 
has issued certain rules, one of which is as follows: 


“Highway right-of-ways cannot be used in the furtherance 
or private business enterprise except upon written permission 
by the Department of Roads and Irrigation.” 


The Supreme Court of this state has recognized such rules in the 
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case of Trussell v. Ferguson, 122 Neb. 82, and the Court held: 


“Rules and regulations made and issued by the Department 
of Public Works under the authority and in accord with section 
39-1416, Comp. St. 1929, are admissible, where applicable to 
the evidence.” 


In Bainter v. Appel, 124 Neb. 40, at page 48 the Court says: 


“So, also, we are required to take judicial notice of the pro- 
visions of the official state highway rules and regulations 
(1930) as formulated by the department of public works, pur- 
suant to section 39-1416, Comp. St. 1929. 7 Ency. of Evi. 990. 
These are to be construed as in addition to the Nebraska stat- 
utes rather than in explanation or interpretation thereof. This 
court has recognized the validity of powers thus exercised by 
the department of public works. Trussell v. Ferguson, 122 
Neb. 82.” 


The general power and authority of the Department of Roads and 
Irrigation is expressed in 29 C. J., page 573, section 298: 


“Highway officers have only such powers as are expressly con- 
ferred upon them by statute, or such as may be necessary for 
the due and efficient exercise of the powers expressly granted, 
or may be fairly implied from the statute granting the express 
powers; and the extent and scope of these powers are limited 
to the matters intrusted to them and to the territory assigned 
to them. Except as otherwise expressly provided, the authority 
of highway officers extends to every part of the highway for 
its entire width, but is strictly confined to highway matters and 
within the limits of their highway territories. Their authority 
may not extend over highways lying within the corporate 
limits of municipalities, especially where such municipalities 
constitute separate highway districts. Where the public ac- 
quires only an easement in a highway, the only control over it 
which highway officers can exercise is such as is necessary to 
maintain the highway in a proper condition for the exercise of 
such use by the public. 


“Persons who deal with highway officers are chargeable with 
notice of the limitations upon their authority. 


“The exercise of their powers by highway officers must be in 
the manner prescribed by law. 


‘While highway officers have only such powers as are con- 
ferred by statute, yet, their functions being governmental, 
within the limits of the jurisdiction conferred on them by law, 
highway officers have a reasonable discretion; and courts will 
not interfere with them in the lawful exercise of such juris- 
diction, unless it is abused; and it has been held that such dis- 
cretion stops where absolute rights of property begin. In ex- 
ercising their discretion they are not justified in acting wanton- 
ly, or maliciously, or with a clear abuse of discretion, or with- 
out any discretion at all.” 


We must conclude from an examination of the law, that the author- 
ity of the Department of Roads and Irrigation with reference to high- 
ways, extends to all of the land between the boundaries of the right- 
of-way and is not restricted to the travelling portion thereof, and that 
any requirement necessary in the discretion of the Department of 
Roads and Irrigation officials to the proper maintenance of that right- 
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of-way that is reasonable and not maliciously done and not contrary to 
statute, would be approved and confirmed by the Court, and have the 
support of the general law. 


If any liability should have arisen by virtue of the laying of this 
pipe line by the Metropolitan Utilities District on the right-of-way 
under the jurisdiction of the Department of Roads and Irrigation, and 
by reason thereof the State of Nebraska was compelled to pay dam- 
ages, it would seem apparent that the Department of Roads and Irriga- 
tion and its officials, would be considered negligent and derelict in their 
duties if they had not required some measure of indemnity from the 
Metropolitan Utilities District to protect the State of Nebraska against 
such contingency. 


It must be remembered that the Department of Roads and Irriga- 
tion has complete and exclusive control over this right-of-way from 
boundary to boundary for highway purposes, and anything which en- 
tered thereon which might interfere with the proper conduct of the 
highway, or of the right-of-way could only do so with the express 
consent and permission of the Department of Roads and Irrigation. 


Since the right-of-way may only be used for highway purposes for the 
benefit of the public, and nothing can enter thereon without the express 
consent and permission of the Department of Roads and Irrigation, the 
department then, without any doubt, has full authority and power to say 
what shall enter thereon, how it shall enter, in what manner work 
thereon shall be conducted, when the work shall be conducted and to 
require indemnity for any damage that may result from such entrance. 


DEPENDENT CHILDREN 
January 4, 1941 


Board of Control. 


We have your letter of December 4 in which you submit to us 
several forms of orders used by various Juvenile Courts for the pur- 
pose of committing delinquent or dependent children to the care, custody 
and control of the Board of Control of state institutions, or the Home 
for Dependent Children. You ask us to comment on these forms and 
to advise which is best suited for the purpose. 


Under Chapter 43, Article 2, Compiled Statutes 1929, dealing with 
Juvenile Courts, the following provisions are to be found in Section 
43-209: 


“In any case where the court shall award a child to the care 
of an association or individual, in accordance with the pro- 
visions of this article, the child shall, unless otherwise ordered, 
become a ward and be subject to the guardianship of the asso- 
ciation or individual in whose care it is committed; such associa- 
tion or individual shall have authority by and with assent of 
the court to place such a child in a family home with or with- 
out indenture, and may be made parties to any proceeding for 
the legal adoption of the child and may by its or his attorney or 
legal agent appear in any court where such proceedings are 
pending and assent to such adoption; and such assent shall 
be sufficient to authorize the court to enter the proper order or 
decree of adoption; such guardianship shall not, however, in- 
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clude the guardianship of any estate of the child. * * * The 
jurisdiction of the court shall continue over any child brought 
before the court, or committed under the provisions of this 
article and the court shall have power to order a change in the 
custody or care of such child, if at any time it is made to ap- 
pear to the court that it would be for the best interests of the 
child to make such change.” 


It also provided in Section 43-223: 


“All minors under eighteen years of age, who, in the judgment of 
the juvenile court are delinquent, dependent, defective or 
neglected and require state institutional care and custody shall 
be wards of the state, and shall be committed to the care and 
custody of the board of control, which board thereupon be- 
comes vested with the sole and exclusive custody of such 
minors.” 


The Nebraska Home for Dependent Children is treated in Chapter 
83, Article 5, and Section 83-503 Compiled Statutes, Supplement 1939, 
provides, amongst other things, as follows: 


“The home shall receive such dependent or neglected children 
of normal and sound mind as are under eighteen years of age 
and have been duly committed to it by any district or county 
of this state; and at the discretion of the board of control 
of state institutions may receive for temporary care, children 
under eighteen years of age not so committed to it. * * *.” 


Section 83-504 also provides, amongst other things, as follows: 


“The Board of Control is hereby made the legal guardian of 
all children now in the custody of the state school for de- 
pendent children and of those who shall be committed to its 
care, * * #.” 


It would seem therefore, that it would make very little difference 
whether dependent children be committed to the care, custody and 
control of the Board of Control, or whether they be committed to the 
Home for Dependent Children. In either event, the Board of Control 
would seem to be vested with all of the duties and powers of a legal 
guardian over the person of such child. 


You also say: 


“Frequently, children, particularly those of unmarried mothers, 
are relinquished by their parents to the Board of Control. 
Form ‘E’ is used for this purpose. Is it necessary that such 
relinquishments be accompanied by court commitments if the 
children are to be accepted at the Home for Dependent Chil- 
dren? Is a relinquishment signed by a minor valid?” 


Adoption requires the relinquishment and consent of the custodian 
of the child as provided in Section 43-102 Compiled Statutes for 1929. 


It may, under certain circumstances, be made by another than the 
parent or parents of the child. Said section provides, amongst other 
things, as follows: 


“* * * Fifth. Any person, corporation or association, to whom 
the custody or control of any minor child shall have been given 
by a written instrument signed and executed in the presence 
of at least one witness, by both parents, if living, of a legiti- 
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mate child, or by the surviving parent, if one is dead, of a 
legitimate child, or by the mother, if living, of an illegitimate 
child, may consent to its adoption: Provided, such written in- 
strument shall authorize such persons, corporation or associa- 
tion to procure the adoption of said minor child by some 
suitable person. Said written instrument shall be acknowledged 
by the signer or signers thereof before any officer authorized 
by the laws of this state to acknowledge deeds. Sixth. Any 
person, corporation or association that shall have had the lawful 
custody or control of any minor child for the period of six 
months last preceding, for the support of which neither parent 
shall without just cause or fault have contributed anything 
whatever during such period, may consent to its adoption. 


Seventh. Any person, corporation or association that shall 
have been appointed guardian of the person of any minor 
child because of the cruelty, neglect or unsuitableness of its 
parents, may consent to its adoption, provided that a decree of 
adoption shall not be entered until the court appointing said 
guardian shall have made an order authorizing said guardian 
to consent to said adoption.” 


A relinquishment to the Board of Control, if made under the above 
quoted fifth subdivision of Section 43-102 and conforming thereto, 
would not need to be accompanied by a court commitment. If the 
relinquishment named in said subdivision must necessarily be exacted by 
a minor, as for instance, if the mother of an illegitimate child is a 
minor, we would consider the same valid if otherwise executed in con- 
formity with the subdivision. 


DISTRICT JUDGES 
June 16, 1942 
Mr. Julius D. Cronin, County Attorney, O’Neill. 


You state that the District Judge in your judicial district was ap- 
pointed by the Governor about a year ago to fill a vacancy occasioned 
by the death of the incumbent and ask our opinion as to whether or 
not there is a vacancy to be filled at the coming election. 


Your statement that Section 21 of Article V of the Constitution 
appears to make the appointment for the unexpired term is correct. 
Said section provides in part as follows: 


“In case the office of any judge of the supreme or of any 
district court shall become vacant before the expiration of the 
regular term for which he was elected, the vacancy shall be 
filled by appointment by the Governor, for the unexpired term, 
and until a successor shall be elected and qualified.” 


The above provision was added to the Constitution by amendment 
in 1920 and was discussed by our Supreme Court in the case of State, 
ex rel. v. Minor, 105 Neb. 228, 180 N. W. 84. While this section was 
not in effect at the time said case arose, in referring to said amend- 
ment the court stated as follows: 


“Upon submission to the people September 20, the amendment 
so proposed was adopted by a vote approximating almost five 
to one of those voting on the question. The amendment so 
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Mr. W. 


adopted is not, of course, controlling in the present case. It 
does not become effective until January, 1921, but it is not with- 
out significance that the people are committed to the policy 
that is embodied in the amendment, namely, that the person 
appoined to fill a vacancy in the office of the Supreme Court 
or of any district court shall hold the office for the unexpired 
term for which the regularly elected incumbent was elected. 


DRAINAGE DISTRICT TAX 
February 1, 1939. 
T. Gleeson, County Attorney, Wahoo. 


You inquire whether or not collection of drainage district levies 


may be 


barred by the statute of limitations. 


Such a levy is a tax. In Cuming County v. Bancroft Drainage 


District, 


90 Neb. 81, the Court describes such levy as follows, on 


page 84. 


The 
Weston, 


“A public highway is an easement which may be benefited 
by the construction of the ditch. None but the owners of lands 
or easements within the district and subject to taxation are 
entitled to vote at the election, but all such owners are. Why? 
It must be that the legislature intended that all who were 
given the right to vote were given such right because their 
property would be subject to taxation, and hence they should 
have a voice in the question of the formation of the district. 


* * * Tt follows as a necessary conclusion that it was the pur- 
pose of the legislature that easements, when benefited, should 
be subject to taxation, and that public corporations should be 
no exception to the rule, although a different method of col- 
lecting the taxes imposed upon them was provided.” 


subject of your inquiry is summarized in the case of Ralston v. 
46 W. V. 544, as follows: 


“The word ‘state ’is generally used to denote three different 
things and often without discrimination; First, the territory 
within its jurisdiction; second, the government or govern- 
mental agencies appointed to carry out the will of the people; 
and third, the people in their sovereign capacity. The State 
is not the sovereign in this country. The people who make it 
are sovereign, and all its officers are but their servants. So, 
statutes of limitations, which are made to apply to the state, 
do not apply to the people or their public rights. But they can 
only apply to the State in the same cases that they apply to 
individuals. The entry upon, or recovery of lands held for sale, 
suits on bonds, contracts, evidences of debt, or for torts,— 
all these, though the State is a party, are subject to bar. 
As to all such things, there is no reason why the State should 
have any longer time than an individual. Such is not the 
case with the right of taxation, the right of eminent domain, 
the right to use the public highways, and other rights, which 
pertain only to the sovereignty of the people. None of these 
can ever be lost by the negligence of the public servants, who 
have no power of disposal over them in any way whatever, 
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except according to the express will of the people.” The Court 
commented on the ancient doctrine that “time does not run 
against the sovereign crown”, but added “a better reason is 
the great public policy of reserving public rights and property 
from damage and loss through the negligence of public officers. 
It does not matter whether such officers belong to a municipal- 
ity, district, or a county, they are all public officers, * * *.” 


The rule as to collection of taxes has also been stated by the 
Courts as follows: 


“The statute of limitations does not apply to proceeding to en- 
force payment of taxes.” County of Brown v. St. Peter Land 
Company, 38 Minn. 397. 


It must be conceded that the statute of limitations may be 
raised for and against a governmental subdivision where mere 
private rights are concerned, but the statute of limitations 
does not run against it in the discharge of a public duty, 
which includes the duty of collecting taxes levied by it. 


Mecartney v. People, 202 Ill. 51, Greenwood v. Town of LaSalle, 
131 Tl. 225. 


The Nebraska Supreme Court has recognized this rule in the case 
of Torgeson v. Department of Trade and Commerce, 254 N. W. 740, 
reviewing the case of State v. Stanton County, 100 Neb. 747, in 
which the statute of limitations was held inapplicable and the State 
was permitted to recover from the County funds collected under a levy 
for care of insane patients, and City of Chadron v. Dawes County, 82 
Neb. 614, where the county was permitted to recover its share of road 
funds from the county after the date when they would have otherwise 
been barred by limitation. The Court recognized a foundation for these 
decisicns broader than the statute involved in the one case or the trust 
theory in the other, when it said, on page 742: “The fund had been 
raised in the exercise of a governmental function, for governmental 
purposes, and we think was held in a governmental capacity.” 


As the levy for drainage district purposes as against the County 
is for the benefit of its roads and bridges, it appears that it would be 
proper to pay these taxes out of the road fund, the bridge fund, or out 
of the general fund. If delinquent taxes have been paid for these funds 
for the years mentioned in your letter, such delinquent taxes may be 
used. If not, it is probable that they will have to be budgeted and paid 
out of the current year’s levy. 


DRIVER’S LICENSES 
March 16, 1939 
Department of Roads & Irrigation. 


You inquire as to the correct interpretation of Section 60-603, 
with particular reference to the question of the effect a discharge in 
bankruptcy has, and whether or not it constitutes fulfillment of sub- 
section b. The pertinent part of Section 60-603 reads: 


“Such operator’s license shall remain suspended and shall not 
be renewed, nor shall any other motor vehicle be thereafter 
registered in his name; (a) until he has furnished proof of 
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financial responsibility for future accidents and, (b) while any 
such judgment remains unsatisfied and subsisting and until 
every such judgment is satisfied or discharged.” 


The quoted provision is a part of Chapter 108 of the Session Laws 
of 1931, which appears as Article 6 of Chapter 60 of the Compiled 
Statutes, Supplement 1937. 


The title of the act reads as follows: 


“AN ACT relating to motor vehicles to provide for the sus- 
pension of motor vehicle registrations and operator’s licenses 
until owner of said vehicle gives proof of his ability to respond 
in damages after final judgment is rendered against him for 
damage or injury caused by the operation thereof; to declare 
a penalty for the violation of the provisions of this act.” 


It is quite apparent from the title that “ability to respond in dam- 
ages” for future accidents, rather than the payment of judgments grow- 
ing out of past accidents, was uppermost in the minds of the law 
makers. In effect, the legislature adopted the old adage that every dog 
is entitled to one bite. 


Sub-section b, of Section 60-603, provides two methods of removing 
the ‘cloud’ created by a judgment. The first is satisfaction and the 
second is by discharge. Satisfaction contemplates payment undoubt- 
edly, and discharge contemplates the removing of the effect of the judg- 
ment by an adjudication in bankruptcy. 


The purpose of the act is to protect from financial loss, those whom 
might, in the future, suffer as the result of the negligent operation of a 
motor vehicle by one who has lost his operator’s license by reason of the 
operation of the license laws. The general public are adequately 
protected by the provisions of sub-section a, and the only effect there 
could be from a denial of this interpretation of the term “discharge”’ 
would be to frustrate the objects and purposes of the Bankruptcy Act. 


It is our opinion that discharge in bankruptcy constitutes com- 
pliance with sub-division b, of Section 60-603, and that you are within 
the law in re-issuing an operator’s license to one who so eliminates 
the judgment if he complies with the provision of sub-section a. 


January 10, 1940 
Mr. Ivan D. Evans, County Attorney, Broken Bow. 
We have your letter of January 4, in which you say: 


“I have here an applicant for truck license, who is engaged in 
hauling from within the corporate limits of the City of Broken 
Bow to a point about 414 miles from the city, where this 
party passes upon private property and unloads at different 
points on this property without again entering upon the public 
roads or highways of the county or state, the return trip being 
made over the same route so that in returning to Broken Bow 
he uses approximately 414 miles of the public road system.” 


You ask whether this applicant may so operate under an “L” 
registration plate under the provisions of Section 60-307, C. S. Supp. 
1939. 
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In our judgment, the provisions as to registration and display of 
license plates have to do with operations upon the public highways 
and not on private property. If for example, a.trucker should drive 
out from town five miles to a farm we think he might still enter the 
farm and load or unload his truck even though the point of loading 
or unloading was outside of the five mile radius from an incorporated 
city, town or village. Stated differently, he would have the right to 
operate so long as the point where he left the highway was not outside 
of the five mile radius. 


December 10, 1940 
Department of Roads and Irrigation. 


Reference is made to your inquiry of December 2 in which you 
state certain facts to be as follows: 


“Mr. Benny Braasch became seventeen years of age in July 
1940 and secured his driver’s license on October 3, 1940. The 
accident in which the judgment was secured occurred in June 
1940 and the judgment for $31.85 and costs in the sum of 
$8.61 was rendered on June 24, 1940. 


“In short, the boy did not have a driver’s license at the time 
of the accident or at the time of the rendition of the judg- 
ment and subsequently secured the license. Under the cir- 
cumstances, we wonder if this Act is referable to future 
licenses. It would obviously be impossible to have suspended 
his license thirty days after the accident occurred where he 
had not license to be suspended.” 


We have made an examination of the statutes with reference to 
this situation and we find that Section 60-603, C. S. Supp. 1939, pro- 
vides, in part, as follows: 


‘If within thirty days after it becomes final, any person fails 
to satisfy any judgment rendered against him by a court of 
competent jurisdiction in this or any other State or in a District 
Court of the United States for damages on account of per- 
sonal injury, including death, or damage to property resulting 
from the operation by him, his agent or any other person with 
his express or implied consent of a motor vehicle owned by 
him, or the operation by him or his agent. of a motor vehicle 
not owned by him, his operator’s license and all of his regis- 
tration certificates shall be forthwith suspended by the Depart- 
ment upon receiving a certified copy of such final judgment 
from the court in which the same was rendered and the de- 
partment shall endorse such suspension upon the operator’s 
license and such operator’s license shall remain suspended and 
shall not be renewed, nor shall any other motor vehicle be 
thereafter registered in his name: (a) until he has furnished 
proof of financial responsibility for future accidents; and, (b) 
while any such judgment remains unsatisfied and subsisting 
and until every such judgment is satisfied or discharged.” 


It will be observed that the above statute provides for the can- 
cellation or suspension of an operator’s license, and we may add that 
this operator’s license referred to in the statute is the documentary 
manifestation of the privilege to operate a motor vehicle on the public 
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highways of this state and this cancellation or suspension of the oper- 
ator’s license merely is a means of revoking the privilege to operate the 
motor vehicle. It will also be observed that this cancellation or sus- 
pension is a continuing action and remains in force so long as the 
judgment is unsatisfied and subsisting. 


The facts, as set forth by you, disclose that Braasch did not have 
an operator’s license, either when the accident occurred or when the 
judgment was rendered, but since the facts related would be sufficient 
to justify cancellation of his operator’s license, if one existed, then they 
are sufficient to justify cancellation of an operator’s license issued 
subsequent to the accident, because if the facts were known to the author- 
ity issuing the operator’s license said authority would have been justi- 
fied in refusing to issue such an operator’s license. This position is 
supported by Section 60-428, C. S. Supp. 1939, which is, in part, as 
follows: 


“(a) The Director is hereby authorized to cancel any operator’s 
license upon determining that the licensee was not entitled to 
the issuance thereof hereunder or that said licensee failed to 
give the required or correct information in his application or 
committed any fraud in making such application. Upon such 
cancellation, the licensee must surrender the license so can- 
celled to the Director or his agent.” 


We also note from the facts stated that Braasch at the time of the 
occurrence of the accident was of sufficient age to have entitled him 
to secure an operator’s license, which he apparently did not do, and 
was, therefore, operating a motor vehicle without a license in violation 
of the law at the time the accident occurred. 


April 9, 1940 


Department of Roads and Irrigation. 
We have yours of recent date in which you inquire: 


“In view of the recent decision of the Supreme Court in the 
case of Egbert Gembler vs. the City of Seward, 1386 Neb. 916, 
288 N. W. 545, we request that you outline the duties of the 
Director of Motor Vehicles with respect to the action which 
the Director must take when he receives an abstract of cour 
record of the final conviction under municipal and village or- 
dinances upon charges of operating a motor vehicle while under 
the influence of intoxicating liquor. 


Four situations commonly arise and we request that your 
opinion cover the specific duty in each instance: 


1. Where the judge of the court has suspended an individual’s 
operator’s license and privilege to operate a motor vehicle in 
the State of Nebraska for a period of time of not less than ten 
days nor exceeding six months. 


2. Where the judge of the court has suspended an individual’s 
operator’s license and privilege to operate a motor vehicle in 
the State of Nebraska for a period of time of less than ten 
days or more than six months. 


3. Where the judge of the court has only recommended that 
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an individual’s operator’s license and privilege to operate a 
motor vehicle in the State of Nebraska should be suspended. 


4. Where the judge of the court has made no order of sus- 
pension or recommendation with regard to the individual’s 
operator’s license and privilege to operate a motor vehicle in 
this state.” 


In answer to your inquiry we believe that the duty of the director 
is not in any decree dependent upon the actions of the trial court. 
Section 60-428 of the 1939 Supplement, subdivision (e) provides as 
follows: 


-“The Director shall forthwith revoke the license of any operator 
upon receiving a record of such operator’s conviction of any of 
the following offenses, when such conviction has become final: 


(1) Manslaughter resulting from the operation of a motor 
vehicle; (2) Driving a motor vehicle while under the influence 
of alcoholic liquor or any drug, as provided in Legislative Bill 
No. 38, fifty-second Session, Nebraska State Legislature (39- 
1106, 60-412); (3) Any felony in the commission of which a 
motor vehicle is used; (4) Failure to stop and render aid as 
required under the laws of this state in the event of a motor 
vehicle accident resulting in the death or personal injury of 
another; (5) Perjury or making of a false affidavit or statement 
underoath to the Director, examining officer or other officer 
under this Act or under any law relating to the ownership or 
operation of motor vehicles; (6) Conviction, or forfeiture of 
bail, not vacated, upon three charges of reckless driving com- 
mitted within a period of twelve months.” 


The only duty that devolves upon the director upon receipt of a 
certificate from the trial court that conviction has been had, is to de- 
termine whether or not the offense, of which the individual was con- 
victed, was within any of the provisions of the above quoted section, 
and if so, it is his mandatory duty to revoke forthwith the license of the 
individual, irrespective of the sentence or order of suspension or revoca- 
tion by the trial court. The revocation by the director is independent 
and wholly disconnected from any order of revocation or suspension by 
the trial court. It is the mandatory duty of the director and dis- 
cretionary with the trial court. 


February 10, 1940 
Motor Vehicle Division. 
We have your inquiry of recent date in which you say: 


“We have before us the case of a suspended driver’s license in 
which Counsel for the Appellant contends that under Section 
60-405, Compiled Statutes, Supplement of 1939, the Director 
may issue a license limiting the operator to the use of certain 
specified highways. In the case under consideration, the Ap- 
pellant does not request return of his full driving privileges, 
but merely makes a showing and a request for the return of 
his operating privileges on certain highways in the vicinity 
of Silver Creek, Nebraska. 


“Will you please give us an opinion as to the authority of 
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the Director with respect to issuing an operator’s license which 
limits the holder thereof to operating a motor vehicle only on 
certain specified highways shown on the license.” 


The only provisions of the statute applicable to this situation is 
Section 60-405 of the 1939 Supplement. The request that a limited 
license be issued is, if anything, an exception to the statute. The 
provisions for granting of such limited licenses must be very clear and 
specific in the statute. We do not find any provisions of the statutes 
or of law which would warrant the Director in issuing a so-called limited 
license to this applicant which would permit him to operate a motor 
vehicle over a restricted area. 


We do not find any authority contained in the statute or in the law 
for the Director to issue this applicant a limited license. 


December 15, 1939. 
Motor Vehicle Division. 


Reference is made to your inquiry of November 20, in which 
you say: 


“The attached copy of a letter received from the Acting Com- 
missioner of the United States Department of the Interior 
Bureau of Reclamation, Washington, D. C., under date of 
November 16, 1939, addressed to the writer is being submitted 
to you with the request that we be given an opinion as to the 
requirement of the operator’s license act as it affects CCC 
enrollee truck drivers. 


“It has been the policy of this Department in the past to re- 
quire such operators to have Nebraska drivers’ licenses when 
operating Federal property on State highways. We do not 
require them to have operator’s licenses as long as they re- 
strict the operation to government reservations.” 


We have made an examination of the question which you pro- 
pounded and we find the case of Johnson v. Maryland, 65 L. Ed. 126, 
254 U.S. 51, to be a complete answer to the query propounded. 


In the above-cited case, it appeared that Johnson was an employee 
of the Post Office Department and that, while he was driving a gov- 
ernment motor truck on the public highways of Maryland, he was ar- 
rested for driving without having obtained a license from the state. 
This was the only question involved in the case and, in the opinion 
of Mr. Justice Holmes, the following appears: 


“Of course, an employee of the United States does not secure 
a general immunity from state law while acting in the course 
of his employment. That was decided long ago by Mr. Justice 
Washington in United States v. Hart, Pet. C. C. 390, Fed. Cas. 
No. 15,316; 5 Ops. Atty. Gen. 554. It very well may be that 
when the United States has not spoken, the subjection to local 
law would extend to general rules that might affect incidentally 
the mode of carrying out the employment,—as, for instance, 
a statute or ordinance regulating the mode of turning at the 
corners of streets. Com. v. Closson, 229 Mass. 329, L. R. A. 
1918C, 939, 118 N. E. 653. This might stand on much the 
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same footing as liability under the common law of a state to a 
person injured by the driver’s negligence. But even the most 
unquestionable and most universally applicable of state laws, 
such as those concerning murder, will not be allowed to con- 
trol the conduct of a marshal of the United States, acting 
under and in pursuance of the laws of the United States. Re 
Neagle, 135 U. S. 1, 34 L. ed. 55, 10 Sup. Ct. Rep. 658. 


“It seems to us that the immunity of the instruments of the 
United States from state control in the performance of their 
duties extends to a requirement that they desist from perform- 
ance until they satisfy a state officer, upon examination, that 
they are competent for a neecssary part of them, and pay a 
fee for permission to go on. Such a requirement does not 
merely touch the government servants remotely by a general 
rule of conduct; it lays hold of them in their specific attempt 
to obey orders, and requires qualifications in addition to those 
that the government has pronounced sufficient. It is the duty 
of the Department to employ persons competent for their work, 
and that duty it must be presumed has been performed. Keim 
v. United States, 177 U. S. 290, 293, 44 L. ed. 774, 775, 20 
Sup. Ct. Rep. 574.” 


There can be no doubt but that the CCC is an instrumentality of 
the United States government and that a member of that organization 
operating a truck belonging to the United States government would 
fall directly within the rule established in the above-quoted case and, 
so long as a CCC enrollee is operating a United States government 
truck, he would be exempt from the provisions of the statute requiring 
such person to have an operator’s license. 


July 8, 1939 
Department of Roads & Irrigation. 


Reference is made to your communication of July 7th, 1939 in 
which you ask our further opinion as supplemental to the one ren- 
dered on May 5th, 1939 relative to the construction to be placed on the 
phrase “successful applicant”. 


We fully considered this interpretation in the preparation of the 
former opinion, but, in view of the present question, we have again 
examined the statutes relating thereto. 


We find that this act was passed at the 1937 session of the legisla- 
ture and is found at page 506 of the 1937 Session Laws. The title to 
this act in part recites that it is “an act relating to motor vehicles 
* * * to provide for the regulation and control of the issuance, sus- 
pension, revocation and reinstatement of licenses to operate motor ve- 
hicles, * * * to provide that from and after September 1, 1937 licenses 
to operate motor vehicles shall issue bienially; to fix the original and 
renewal biennial operators’ license fee * * *”. This act also repealed all 
former sections of the statutes on the subject. 


The phrase “successful applicant” first appears in Sec. 60-402, 
1937 Supp., with reference to original licenses and which is in part as 
follows: 


“The examining officer shall actually conduct the examination 
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of said applicants, shall deliver to each successful applicant a 
certificate; and provided further, that all persons who shall 
have possessed a motor vehicle operator’s license prior to the 
effective date of this act and who shall present the same to the 
examining officer or officers of his county, shall be delivered a 
successful applicant’s certificate, unless the examiner shall re- 
fuse to issue said certificate for cause to be stated in writing 
by such examiner and delivered to the former holder of said 
operator’s license * * *” 


It next appears in Sec. 60-406, 1937 Supp., which insofar as it 
bears on the subject is as follows: 


“es * * and shall collect a fee of seventy-five cents from each 


successful applicant for each renewal license issued hereunder 
OR RN 


_ There is no other mention of the phrase in any other sections of the 
act so-that we must discover the legislative intent from these two 
sections and the title. 


There is but a mere mention of renewal in the title, which says that 
after September 1, 1937 “licenses to operate motor vehicles shall issue 
biennially” and with no recital in said title providing for an examination 
for renewal. 


Sec. 60-402 gives us the best indication of the legislative intent for 
it provides that the examiner shall deliver a successful applicant’s 
certificate to the holder of a former operator’s license prior to the ef- 
fective date of the act, the original license provided for was in effect a 
renewal of the former license and the legislature expressly stated that 
a successful applicant’s certificate should issue as a matter of course 
except for the discretion of the examiner who could refuse to issue, for 
cause and in writing. 


The next section, 60-406, provides for revenue in part and then 
as follows: 


“The director may appoint as examiners, sheriffs, chiefs of 
police, other officials and private citizens whom he deems 
qualified, and such examiners shall personally examine all 
applicants who do not possess and who cannot present an 
operator’s license duly issued prior to the effective date of 
this act, all applicants whose licenses have been revoked, can- 
celled or suspended * * *”, 


It will be noted that there is no mention in this section of any ex- 
amination for the renewal of a license, indeed, renewal is not men- 
tioned which is fatal to any theory that an examination can be required 
by implication. 


We are of the opinion that this requirement being purely statutory, 
the statutes involved must be strictly construed and there being no pro- 
vision, express or implied, of any statute for an examination for re- 
newal, that no such examination can be required; there is likewise no 
provision, express or implied, requiring a test for visual acuity, if any 
examination is required a full examination would be indicated, there 
being nothing to indicate the singling out of one specific physical 
faculty. 
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May 5, 1939. 
Department of Roads and Irrigation. 


We have your request for an opinion from this office relative to 
the renewing of operators’ licenses for automobiles. You say: 


“Section 13, (60-403), requires that all applications for a 
license to operate a motor vehicle made by persons resident 
in the county shall be presented to the examining officer of 
the county by the applicant in person. Does the term “appli- 
cations” mean applications for an original license under this 
Act or does it also include applications for a renewal of the 
original license?” 


The term “applications” as used in Section 60-403 of the 1937 Sup- 
plement means original applications for licenses and does not include 
application for renewal. 


You further say: 


“Section 15, (60-405), provides that no license to operate a 
motor vehicle shall be granted to any applicant who shall or 
who shall not have possessed an operators’ license prior to the 
effective date of this Act until such applicant satisfies the 
examining officer of his county that he possesses sufficient 
power of eyesight to enable him to operate a motor vehicle safe- 
ly. Does the term ‘any applicant’ cover only applicants apply- 
ing for an original license under this Act or must an applicant 
for a renewal license as well as an applicant for an original 
license pass a vision test?” 


This, too, has reference only to the original application for licenses. 
“If it is not necessary for an applicant for a renewal of his 
operators’ license to appear personally before the examiner and 
pass a vision test must the application be submitted to the 
examiner in order that the examiner may issue a certificate as 
provided in Section 12, (60-402) or may the application for 
renewal be submitted directly to the County Treasurer?” 


The answer to the inquiry is not directly mentioned in the statutes, 
but, from a reading of all of the sections of the statute applicable to 
the issuance of an operator’s license, it would seem to be the intention of 
the Legislature in the passage of said act that the application for 
renewal should be submitted to the examiner who would then issue 
a certificate and the County Treasurer issue the license upon the 
presentation of the certificate. 


“Section 21, (60-426), provides that the Director of Motor 
Vehicles shall publish a summary of driving rules and deliver 
a copy with each operator’s license granted. Does the term 
‘each operator’s license’ mean original operators’ licenses or 
both original and renewal licenses?” 


We are of the opinion that the term ‘each operator’s license” 
means the original operator’s license that was issued to the applicant 
and does not mean upon the issuance of a renewal license. 


It will be observed that Section 60-408 of the 1937 Supplement 
provides as follows: 


“The original motor vehicle operator’s license contemplated by 
this Act shall be for the period of two years and shall be 
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renewable by the licensee each and every two years after the 
date of its original issuance.” 


The term “renewable” is defined in 54 C. J. at page 379 as “Capable 
of being renewed”. The term “renewed” has been defined by various 
courts of the United States in interpreting the statutes in various 
classes of litigation. See Volume 7, Words and Phrases, page 6084. 
The term was considered by the Supreme Court of Iowa in State v. 
Niehaus, 228 N. W. 308, in which the court said: 


“In Kedey v. Petty, 153 Ind. 179, 54 N. E. 798, 800, it is said: 


‘Renewed’ or ‘renewal’, as applied to promissory notes, in 
commercial and legal parlance means something more than the 
substitution of another obligation for the old one. It means 
to re-establish a particular contract for another period of time. 


It means ‘to restore to its former conditions an obligation on 
which the time of payment has been extended’ * * * ‘imparting 
continued or new force and effect.’ Webster’s New Interna- 
tional Dictionary defines ‘renew’: ‘To make new again; to 
restore to freshness; also to restore to fullness or sufficiency: 
to grant or obtain an extension of; to continue in force for a 
fresh period.’” 


So it was, therefore, very apparent in the passage of Section 60-408, 
as herein referred to, that the Legislature intended that the operator’s 
license of a motor vehicle could be renewed by the licensee each and 
every two years after the date of its original issuance, which, in no 
sense, can be construed to mean that an original application has to be 
made by the licensee each two years or that he would have to take 
the examination prescribed for an original applicant, but simply means 
that his license may be renewed by making application therefor. 


This is further borne out by the fact that, in each of the sections 
of the statutes providing for the making of the original application for 
license, it is so stated in express terms, as in Section 60-402 of the 
1937 Supplement which provides, in part, as follows: 


“In and for each county in the State of Nebraska the Director 
of Motor Vehicles shall appoint as his agent one or more 
examining officers who shall examine all applicants for license 
to operate motor vehicles as provided in Section 16 of this 
Act.” 


This section provides further as follows: 

“That all persons who shall have possessed a motor vehicle 
operator’s license prior to the effective date of this Act and 
who shall present the same to the examining officer or officers 
of his county, shall be delivered a successful applicant’s certifi- 
cate, unless the examiner shall refuse to issue said certificate 
for cause to be stated in writing by said examiner and delivered 
to the former holder of said operator’s license.” 


Section 60-403 provides as follows: 


“All applications for license to operate a motor vehicle made 
by persons resident in the county shall be presented to the 


examining officer of the county by the applicant in person 
* * me” 


It will be observed that in none of these sections quoted above is 
there any statement made as to how the renewal of the license shall be 


—338— 


obtained. Everything that has been said has referred to the original 
application for license. Now in Section 60-406 is the first time that the 
renewal license is mentioned and it there states that the County Treas- 
urer shall collect a fee of 75c from each applicant for renewal of 
license issued hereunder. Again, in Section 60-407, it is stated that the 
application shall be accompanied by a fee of $1.00 for each applicant 
not holding an operator’s license at the effective date of this Act and 
75c from each applicant holding an operator’s license at the effective 
date of this act and each renewal applicant for license under this act 
shall be accompanied by a fee of 75c. 


We call your attention to Section 60-420 which provides that the 
director is hereby authorized to adopt and enforce rules and regulations 
not inconsistent with this act to carry out the provisions of this act. 


We are, therefore, of the opinion that the examination required of 
an original applicant for an operator’s license is not required of an ap- 
plicant for a renewal of his license for the reason that there is no 
provision in the statute requiring said examination and that, if the 
Legislature intended in the passage of this act that such an examina- 
tion should be had, it had full opportunity to clearly state their de- 
sire in the passage of this act in the first instance. In the enforcement 
thereof, however, we can only recognize those provisions of law con- 
tained in the act and, if it does not clearly disclose that it is the duty 
of an applicant for renewal to undergo the same examination as an 
original applicant, then the director would not have power to compel 
such renewal applicant to take such examination. It is further our 
opinion that the holder of an operator’s license regularly issued may 
make an application to the examiner of the county of his residence for 
a renewal license; the examiner should forthwith issue him a certificate 
which the licensee may present to the County Treasurer and receive a 
renewal of his license. 


November 6, 1939 
Department of Roads & Irrigation. 


We have your inquiry of November 1, with reference to the above, 
in which you advise that defendant was convicted upon a plea of guilty 
in a court of competent jurisdiction of the charge of driving while in- 
toxicated and that his license was suspended by order of the court for 
a period of one year. 


You further inquire: 


‘1. Is our Department exceeding its authority with reference 
to Section 60-602 by requiring defendant to surrender his num- 
ber plates, since his operator’s license and certificate of regis- 
tration are required to be placed under suspension”. 


We have made an investigation of the statutes in this regard and 
find that Section 19, Chapter 108, of the 1931 Session Laws, which 
appears as Section 60-619, C. S. Supp. 1937, provides as follows: 


“Any person whose operator’s license or certificate or certifi- 
cates of registration shall have been suspended, as herein pro- 
vided, shall immediately return to the Department his oper- 
ator’s license ana certificate or certificates of registration and 
the number plates issued thereunder. If any person fail to return 
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to the Department such operator’s license, the certificate or 
certificates of registration and the number plates issued there- 
under, as provided herein, the Department shall forthwith direct 
any enforcement officer to secure possession thereof and to 
return the same to the office of the Department. Any person 
failing so to return such operator’s license, certificate, or cer- 
tificates, and/or number plates shall be guilty of a misdemeanor 
and upon conviction thereof shall be fined not less than twenty- 
five dollars nor more than one hundred dollars.” 


It will be observed that in the above quoted section it is said that 
any person who license has been suspended “as herein provided” and 
Section 60-602, C. S. Supp. 1937, is a part of S. F. 34, which appears 
as Chapter 108 of the 1931 Session Laws. It would, therefore, seem 
very clear that your Department may demand a return of his number 
plates, together with his operator’s license and registration certificate. 


You further inquire: 


“2. Under the language of Section 60-602 should this party be 
permitted to furnish proof of financial responsibility immediate- 
ly after having been notified of the suspension so that his car 
could remain registered in his name and thus permit him to 
hire a chauffeur for the same, or should he only be allowed to 
furnish the required proof after the completion of the period 
of suspension.” 


We have made a careful investigation of the statutes with reference 
to this question and we find that the defendant was convicted under 
Section 39-1106, which section provides that upon conviction such as the 
defendant suffered the Court may suspend the defendant’s license to 
drive a motor vehicle for a period of not to exceed one year from and 
after the date of his final discharge from the county jail or the date of 
payment or satisfaction of said fine, whichever be the later. 


There is another section of the statute with reference to the sus- 
pension of operators’ licenses, which is Section 60-602, C. S. Supp. 1937, 
and which is a separate and independent section from Section 39-1106. 
This section also provides that the license of a person convicted under 
Section 39-1106 shall be suspended by the Court and shall so remain 
until he shall have given proof of financial responsibility, etc. 


In the construction of statutes, it is the duty of the officers to con- 
strue them together, giving effect to each if it is at all possible. It 
cannot be the rule that one section of the statute provides a penalty that 
shall be inflicted by the Court upon a finding of guilty and another make 
the penalty inflicted ineffective, which would be the case if upon his 
license being suspended by the Court the defendant could make proof 
of financial responsibility, retain registration in his own name and con- 
tinue on, thereby nullifying the penalty provisions of the section under 
which he was convicted. 


The only reasonable construction then and the only intent conveyed 
by these two sections of the statute is that a person convicted and 
whose license has been suspended by the Court can make proof of 
financial responsibility and have his license reinstated only at the con- 
clusion of the term of the suspension. This is corroborated as to the 
Legislative intent by the wording of Section 39-1106, for it is there 
noted that the period of suspension runs not from the date of his con- 
viction but from the “date of his final discharge from the county jail 
or the date of payment or satisfaction of said fine, whichever be the 
later.” 
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We are, therefore, of the opinion that the answer to the second in- 
quiry is that this party should be allowed to furnish proof of financial 
responsibility after he has completed his period of suspension as fixed by 
the Court. 


December 7, 1939. 
Motor Vehicle Division. 
Reference is made to your inquiry of recent date in which you say: 


“The Nebraska Supreme Court in the case of Gembler vs. City 
of Seward, has recently ruled in effect that a city or village 
ordinance attempting to suspend or otherwise regulate a driver’s 
license issued by the state is invalid. 


“We have in our files 151 operators’ licenses that have either 
been suspended, or the owner ordered not to drive a motor 
vehicle for a certain period of time, by the courts, for operating 
a motor vehicle while under the influence of intoxicating liquor 
in violation of city or village ordinances. This department 
acting upon authority contained in Section 60-428 (f) (1) also 
suspended these licenses upon receipt of the abstract of court 
record. All of these convictions and suspensions were made 
prior to the Supreme Court’s ruling. 


“We respectfully request your opinion on the following 
questions: 


(1) Are the above mentioned court orders or judgments void 
insofar as they affect the motor vehicle operating privileges of 
the convicted persons?” 


Consideration of this matter leads us to the conclusion that the 
above-mentioned court orders or judgments are not void. They are still 
in full force and effect and should be so considered by you until such 
time as action is taken by the licensee in the future. 


“(2) Are the above mentioned suspensions issued by this de- 
partment valid?” 


An answer to this inquiry would require an investigation of each 
license suspended. In the recent case of Gembler v. The City of Seward, 
9 S. C. J. 186, it is said, on motion for rehearing, as follows: 


“The right to operate a motor vehicle within the state of Ne- 
braska is dependent solely upon the issuance of a driver’s license 
by the state. It is a field over which the state has reserved 
exclusive control. No power has been conferred upon the city of 
Seward to suspend or regulate, by ordinance, any such license 
privilege which the state has granted. That, however, is the 
purpose and effect of the ordinance provision quoted, and it is 
therefore invalid, but without affecting the other provisions of 
the ordinance, * * *” 


The effect of the opinion in the above case is that cities are without 
power to, by ordinance, provide for the revocation of a license issued by 
the state. However, the Court goes on to say in the opinion in that case: 


“The opinion is accordingly modified to the extent of vacating 
the portion of the trial court’s order forbidding defendant to 
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drive a motor vehicle within the state of Nebraska for a period 
of one year, and, as thus modified, the sentence of the trial 
court is affirmed and the motion for rehearing is denied. 


This modification, however, is without prejudice to the exercise 
of any powers which the trial judge may have under the 
general statutes of the state over defendant’s driver’s license, 
after issuance of the mandate herein.” 


The last portion of the opinion above-quoted, undoubtedly, has refer- 
ence to Section 60-412, 1939 Supplement, which provides as follows: 


“Upon conviction in any court within this state of any viola- 
tion of any law of this state pertaining to the operation of 
motor vehicles or any city or village ordinance relating to the 
operation of a motor vehicle in a manner to endanger life, 
limb or property, the judge of said court may, in his discretion 
suspend the license of such convicted person for a period of 
time not less than ten days nor exceeding six months, unless a 
greater period of suspension be made mandatory by Section 1, 
(39-1106) of this Act. * * *” 


It will be observed that the above-quoted section is general in its 
terms and should be considered as a direction to the judiciary of the 
state from the same power (the Legislature) that authorizes the issu- 
ance of an operators’ license. We believe that this section of the stat- 
utes should be construed that in any prosecution before any Court 
under statute or ordinance that in hearing the case, if the judge deter- 
mines that it falls within any law of this state pertaining to the opera- 
tion of motor vehicles, including village ordinances, in a manner to 
endanger life, limb or property, that, upon conviction, the judge may 
pass the regular sentence provided by law and, in addition, has the 
power under the above section to suspend the license of such person for 
not less than ten days nor exceeding six months, unless a greater period 
of suspension be made mandatcry by Section 39-1106. 


““(3) If the above mentioned suspensions issued by this depart- 
ment are valid, is the department required to grant a hearing 
upon the request of the applicant?” 


In a consideration of the above question, we have examined Section 
60-429 of the 1939 Supplement, which is lengthy, and we will not set it 
forth in full herein, but it states generally that any person whose license 
has been suspended under Section 60-428 by the Director may make 
application for a hearing and it is then made the duty of the Director 
to arrange for and hold such hearing. 


“(4) In the event that complaint is filed by the city or village 
prosecutor under the state statute for certain offenses, will 
such action confer suspension powers on the municipal or police 
court?” 


We believe that this inquiry is answered by the foregoing in this 
opinion, but may add that the prosecuting authorities of municipalities 
are privileged to prosecute under the state statutes, as well as the muni- 
cipal ordinances. 


August 18, 1939 
Department of Roads and Irrigation. 
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Reference is made to yours of August 8, in which you say: 


“Section 60-603, 1937 C. S., provides that any person who has 
failed to satisfy a judgment for damages resulting from the 
operation of a motor vehicle shall have his operator’s license 
and all his registration certificates suspended until certain 
requirements have been met. 


“The statutes also provide that the operator’s license, registra- 
tion certificates and plates issued to such person must be sur- 
render to this department. 


“We should like your opinion on the following questions: 

“1. In case the person who has had his operator’s license and 
registration certificates suspended is unable to meet the statu- 
tory requirements for reinstatement of same, may such person 
transfer ownership of his motor vehicle to another person? 


“2. In case such transfer of ownership can be made, is it per- 
missible for the department to return the lower one-half of the 
registration certificate in order that the transfer may be made?” 


An examination of Section 60-603, 1937 Supplement, discloses that 
it provides for the suspension of the operator’s license and his regis- 
tration certificates during the time that the judgment remains unpaid. 
Since the holder of a judgment has recourse against any property owned 
by the judgment debtor, by way of execution of attachment, he is fully 
protected by another provision of the statute. There is no provision in 
the above cited section for the confiscation of the car and, apparently, 
only effects his operator’s license and registration certificate. 


We are of the opinion that the title of the car still remains in the 
licensee and he may dispose of it in any manner he desires. 


We are further of the opinion that where a licensee’s operating 
license, and the certificate of registration has been taken up by the de- 
partment, for any reason, and the licensee transfers the ownership of 
said motor vehicle, that the department should then surrender so much 
of the licenses or registration certificates necessary to consummate 
the transaction, if the department is satisfied that it is a bona fide 
transfer. 


February 13, 1940 
Motor Vehicle Division. 
We have yours of recent date in which you say: 


“Section 60-412, Compiled Statutes of Nebraska, 1929, as 
amended, provides that the court shall endorse on the license of 
every person convicted of a violation of any law pertaining to 
the operation of a motor vehicle, the nature of the offense, 
the date of hearing, and the sentence imposed by the court. 


It has been the policy of this Department that when a renewal 
of an operator’s license is issued to require that the County 
Treasurer show such conviction on the renewal. May we have 
an opinion from you as to whether we are correct in the policy 
which we have adopted.” 


We have examined Section 60-412 of the 1939 Supplement, which 
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is as follows: 


“Upon conviction in any court within this state of any viola- 
tion of any law of this state pertaining to the operation of 
motor vehicles or any city or village ordinance relating to 
the operation of a motor vehicle in a manner to endanger life, 
limb or property, the judge of said court may, in his discre- 
tion suspend the license of such convicted person for a period 
of time not less than ten days nor exceeding six months, 
unless a greater period of suspension be made mandatory by 
Section 1, (39-1106) of this Act. Said court shall endorse upon 
the license of every person so convicted of the violation of 
any law pertaining to the operation of motor vehicles, the 
nature of the offense, the date of hearing, the sentence imposed 
by the court, and shall forthwith notify the State Engineer for 
the Department of Roads and Irrigation in detail of the action 
and findings of the court. Appeal from the sentence of con- 
viction shall constitute an appeal from the suspension or revo- 
cation of the license.” 


It will be observed that an explicit direction is given to the judiciary 
by these words, “Said court shall endorse upon the license of every 
person so convicted * * *”. This is as much a part of the proceedings 
upon which a revocation is had as the imposition of sentence or any 
other of the duties imposed, and courts are required to do this act. 


We are then confronted with the legislative intent in the inclusion 
of such a mandatory requirement in the Act. There can be only one 
legislative intent manifest, and that is that peace and traffic officers 
may be apprized upon an examination of the license of any person as to 
whether or not there has been any prior violation of the law by the 
licensee examined; and such an examination might influence the officer 
in his handling of the situation which confronts him. This must be 
true because peace officers are the only persons entitled by law to view 
the license of any licensee. 


If at the renewal of such license this information was not included, 
the legislative intent would be thwarted and the statute would have no 
force and effect, or, in any event, a very limited force. And measured 
by the rule that statutes must be given that force and effect which 
the Legislature manifestly intended, it would therefore seem necessary 
that the notation made by the court upon the license on a former con- 
viction should be carried forward to the license when renewed. 


May 14, 1941 
Department of Roads & Irrigation. 


We have your communication of May 13, together with the docu- 
ments attached thereto. It appears that on the 18th day of January, 
1941, one Halford E. Ray secured a default judgment against L. G. 
Elrod in the County Court of Dodge County, Nebraska, which shows 
that the judgment is the result of the negligent operation of his automo- 
bile by Elrod. This judgment not having been satisfied within the 
statutory period the operator’s license of Elrod was therefore sus- 
pended in conformity with the statutes applicable. 


You are now confronted with a transcript of the court proceedings 
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which resulted in the above judgment which transcript discloses that in 
the petition filed against Elrod he is named by his initials “L. G. 
Elrod’; that the copy of the summons served on him names him as 
“L. G. Elrod’; and the return of the sheriff shows that this summons 
was served on the defendant L. G. Elrod by leaving at his usual place 
of residence. 


Section 20-508, Compiled Statutes of Nebraska for 1929, provides in 
substance that when any person is designated as a defendant other- 
wise than by his real name the summons must contain the words 
“real name unknown” and the service of such summons shall be by 
delivering a copy thereof to such defendant personally. The validity 
of judgments rendered on service such as indicated herein has been 
before the Supreme Court in a number of cases. Enewold v. Olson, 39 
Neb. 59; Herbage v. McKee, 82 Neb. 354; Smith v. Potter, 92 Neb. 39; 
and Henze v. Mitchell, 93 Neb. 278. These cases hold that service at 
the usual place of residence where the defendant is named by initials 
only is not good and the judgment rendered against the person on 
that service is void. It would, therefore, seem that the judgment 
against Elrod is void, would not support an execution, it is a nullity. 


As an administrative official, of course, you are required to accept 
record of judgments for their face value and you are not required to 
investigate the validity of judgments presented to you. It is only in 
the event that you are put upon notice of a claimed invalidity of the 
judgment that you are required to take any other or different action. 


It is our opinion, therefore, that the judgment against Elrod is in- 
valid and that it has no standing in law whatever. This being true, he 
would be entitled to have his operator’s license reinstated. 


April 1, 1942 
Honorable Wardner G. Scott, State Engineer, 
Department of Roads and Irrigation. 


Reference is made to your request for an opinion of recent date in 
which you say: 


“In order that the various courts in Nebraska, hearing cases 
involving violations of the motor vehicle laws may be properly 
informed, we respectfully request your opinion as to the au- 
thority of Nebraska courts with respect to picking up a driver’s 
license issued in a foreign state when the holder thereof has 
been convicted in the State of Nebraska,” 


We have made an examination of the statutes with reference to 
this problem and find that Legislative Bill No. 24 of the 1941 Legis- 
lative Session, now appearing as Section 60-428, section (b), provides 
as follows: 


“The privilege of driving a motor vehicle on the highways of 
this state given to a nonresident hereunder shall be subject 
to suspension or revocation by the trial magistrate or judge in 
like manner and for like cause as an operator’s license issued 
hereunder may be suspended or revoked.” 


Nonresidents are granted the privilege of the use of our highways 
without procuring an operator’s license in this state, if they have com- 
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plied with the laws of their own state, and it is the privilege which is 
suspended or revoked by our Courts. 


Our Courts would have no power to take from the person of any 
defendant convicted of the violation of our motor laws, or “pick up” 
any operator’s license which they hold under the laws of their own 
state, but this would not prevent the Nebraska Courts from refusing 
privilege of the use of the highways of this state, under the provisions 
of our law. There are further provisions of the statute as to the for- 
warding of a notice of such conviction and order by our Courts to the 
state of the residence of the defendant. 


March 28, 1942 
Department of Roads and Irrigation. 
We have yours of March 26 in which you say: 


“We request an opinion from your office as to the correct in- 
terpretation of Section 60-603 with particular reference to the 
question as to the effect that discharge of bankruptcy has and 
whether or not it constitutes fulfillment of sub-section (b) of 
which we quote: 


“Such operator’s license shall remain suspended and shall not 
be renewed, nor shall any other motor vehicle be thereafter 
registered in his name; (a) until he has furnished proof of 
financial responsibility for future accidents; (b) while any such 
judgment remains unsatisfied and subsistant and until every 
such judgment is satisfied and discharged.’ 


“Our records disclose that this judgment was listed as liability 
on schedule A-3 in the bankruptcy petition filed by the de- 
fendant, and that an order of discharge was signed by Herman 
Aye and referee of bankruptcy was entered under date of 
September 17, 1940. 


“Would we be within our rights in issuing a new license to the 
defendant under the above circumstances?” 


Under date of March 16, 1939, we rendered an opinion relative to 
this identical question and are not aware of any circumstances which 
would affect an alteration or change in that opinion. 


We are not unmindful of the case of Reitz v. Mealey, decided 
November 10, 1941, by the Supreme Court of the United States, and 
appearing in Advance Sheet, Vol. 86, No. 1, at page 8, Law ed. There 
is a very real distinction between the decision in that case and the 
problem before us, for the Supreme Court in that decision was constru- 
ing a statute of the State of New York, which provided that the oper- 
ator’s license of any person should be suspended if a judgment against 
him for injury resulting from the operation of a motor car was not 
paid within 15 days. It further directs the suspension of the license 
for three years unless, in the meantime, the judgment is satisfied or dis- 
charged, except by a discharge in bankruptcy. The Supreme Court 
held in that case that a discharge in bankruptcy did not constitute a 
discharge within the meaning of the statute. Our problem is very dif- 
ferent because our statute does not contain the term “except by dis- 
charge in bankruptcy” and the position taken in our former opinion is 
thereby strengthened. 
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We are, therefore, of the opinion that an applicant would be en- 
titled to a license under the circumstances you describe. 


ELECTIONS 
April 2, 1940 
Honorable Ray C. Johnson, Auditor of Public Accounts. 
You state: 


“There has been presented to this office a question as to 
whether or not absentee voters may avail themselves of the vot- 
ing privilege and their votes are valid in a school district 
election.” 


Section 32-8138, Compiled Statutes of Nebraska for 1929, provides 
that the Absent Voter Act applies to: 


‘o* # * all elections of every kind held in the state * * *.” 


Therefore, the absent voter privilege extends to residents of school 
districts, and their votes may be counted providing that the formalities 
for obtaining the ballot and voting, are complied with. 


March 2, 1940 
Honorable Harry R. Swanson, Secretary of State. 
Reference is made to your letter of March 1, in which you ask: 


“On February 29, Walter H. Jensen filed with this office his 
affidavit and county treasurer’s receipt in proper form for the 
office of State Treasurer ‘unexpired term of T .W. Bass.’ 


We have accepted this subject to your opinion as to whether 
or not there is an unexpired term in this office to be filled at 
the general election. 


“Will you please advise us as to whether or not the appoint- 
ment of John Havekost as State Treasurer is for the unex- 
pired term or only up to the time his successor is elected and 
qualified at the general election of 1940, so that we will know 
whether we should accept or reject Mr. Jensen’s filing?” 


Article IV, Section 21, of the Constitution of the State of Ne- 
braska, provides as follows: 


“If the office of auditor of public accounts, treasurer, secretary 
of state, attorney general, commissioner of public lands and 
buildings, or superintendent of public instruction, shall be 
vacated by death, resignation or otherwise, it shall be the duty 
of the Governor to fill the same by appointment, and the ap- 
pointee shall hold his office until his successor shall be elected 
and qualified in such manner as may be provided by law.” 


Section 32-1703 Compiled Statutes, 1929, makes provision for fill- 
ing vacancies in office. 
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“Vacancies shall be filled in the following manner: In the of- 
fice of the reporter of the supreme court, by the supreme 
court, in all other state and judicial district offices, and in the 
membership of any board or commission created by the state, 


where no other method is especially provided, by the governor; 
* * 


Section 32-1706 Compiled Statutes, Supplement 1939, provides: 
“Vacancies occurring in any state, judicial district, county, 
precinct, township or any public elective office, thirty days 
prior to any general election, shall be filled thereat. * * * Any 
person so appointed or elected under the provisions of this 
section shall hold his office for the unexpired term.” 


In view of the foregoing, it is our opinion that a vacancy exists in 
the office of state treasurer, which may be filled at the general election 
to be held in November, and that filing for this term could have prop- 
erly been made prior to the closing date thereof. 


It is our understanding, however that Mr. Jensen on the 19th 
day of February, 1940, filed in your office as a candidate for the regu- 
lar term of state treasurer, for which office nominees are to be selected 
at the coming election. 


Section 32-505 Compiled Statutes, 1929, provides: 


“Every ballot shall contain the name of every candidate whose 
nomination for any office specified in the ballot has been cer- 
tified or filed according to the provisions of this chapter, and 
no other names, and the name of no candidate shall appear 
on the ballot more than once.” 


Since candidates for the regular term of state treasurer, and the 
unexpired term, must appear on the same ballot, and by accepting the 
application of Mr. Jensen to file for the unexpired term, his name 
would appear on the ballot twice, it is our opinion that his last filing 
should not be accepted. 


wlay 6, 1940 
Mr. Max G. Towle, County Attorney, Lincoln. 


You ask our opinion as to whether or not the Nebraska Corrupt 
Practices Act requires the filing of a statement of expenditures by the 
treasurer of the committee organized in behalf of a candidate filing in 
the presidential preference primary election. 


Section 32-2016 Compiled Statutes of Nebraska for 1929, defines 
a political committee as follows: 


“Every two or more persons who shall be elected, appointed, 
chosen or associated for the purpose, wholly or in part of 
directing the raising, collection or disbursement, and every two 
or more persons who shall cooperate in the raising, collection 
or distribution, or in controlling or directing the raising, col- 
lecting or disbursement of money used or to be used to 
further or defeat the nomination or election of any person or 
any class or number of persons to public office, by popular 
vote, or to further or defeat the nomination for such election 
of any person or any class or number of persons or in sup- 
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port of, or opposition to any measure or proposition submitted 
to popular vote, shall be deemed a political committee within 
the meaning of this article.” 


It is our opinion that a committee working in behalf of a can- 
didate in the presidential preference primary does not come within 
the above definition, as such candidate is not one to be elected by 
popular vote and, therefore, the provisions of our Corrupt Practices 
Act, which require the treasurer to file a statement of contributions 
and expenditures, is not applicable. 


October 15, 1940 
Mr. E. E. Richards, County Attorney, Oshkosh. 


We have your inquiry with reference to a candidate, duly nom- 
inated at the primaries, declining the nomination verbally, and you ask 
whether or not such declination may be verbally or in writing. 


An investigation of the statute discloses that the manner in which 
a candidate may decline a nomination is provided in Section 32-1128 
of the 1929 Compiled Statutes. This section provides in substances 
that if a person nominated at the primaries shall, at least 30 days 
before the general election, notify the county clerk “by a statement in 
writing by him and duly acknowledged, that he decline such nomination, 
the same shall be void, and his name shall not be printed upon the bal- 
lots.” The provisions of this portion of the statutes are mandatory 
Not only must the declination be in writing, but it must be sworn to 
before a notary public or some other duly authorized officer. 


We are, therefore, of the opinion that a verbal declination of a 
nomination is not in conformity with the statute and should not be 
recognized. 


February 24, 1940 
Mr. William A. Letson, County Attorney, Red Cloud. 


Reference is made to your letter of February 20, in which you 
state as follows: 


“The above section states in part as follows: ‘As members of 
the receiving board for each voting precinct, one judge and 
one clerk from the political party polling the highest number 
of votes, as shown by the vote for governor at the last presi- 
dential election * * * and one judge from the party polling 
the third highest number of votes.’ Further, that section pro- 
vides that the judge allowed to the third party shall go to 
the first party, if the third party did not poll 10% of the 
county vote. Then later it provides for the apportionment of 
the counting board according to the precinct vote. 


In the receiving board appointments ,are they controlled by 
the vote for governor in the state, county or precinct? 


I would greatly appreciate your opinion on this question.” 
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It is our opinion that the high vote cast for governor within the 
precinct controls, with reference to the appointment of the additional 
judge on the receiving board. 


January 26, 1939 
Mr. Emil J. Eret, County Attorney, Crete. 
You say: 


“In this county, which is under the commissioner plan, one of 
the precincts in which there is a town of over 500 population, 
elected a Justice of the Peace for the city and one for the 
precinct at the past election under the provisions of Section 
32-213 Compiled Statutes of 1929. 


“The Justice of the Peace elected for the precinct has failed to 
qualify and now an individual, who resides within the cor- 
porate limits of the city above referred to, has asked to be 
appointed Justice of the Peace for the precinct. 


“Will you kindly advise me whether this individual who resides 
within the city limits, is eligible for the office of Justice of the 
Peace for the precinct, or is the office limited to residents of 
the precinct who are not residents of the city?” 


The provision of statute to which you refer reads as follows: 


“In each precinct in counties not under township organization 
there shall be elected one Justice of the peace in the year 
Nineteen Hundred Fourteen (1914) and every two years there- 
after, and in each city or village within such precinct having 
five hundred (500) inhabitants or more, there shall be elected 
in the year Nineteen Hundred Twenty-two (1922), and every 
two years thereafter, one justice of the peace, * * *”. (Section 
32-213 Compiled Statutes, 1929). 


I take it the village is a part of the precinct. If it is, an in- 
habitant of the village is also an inhabitant of the precinct in which 
the village is situated. This being true, I do not know of any reason 
why he may not, if otherwise qualified, be appointed to fill a va- 
cancy in the office of precinct justice of the peace in the precinct in 
which he resides. 


If the law stated that one justice of the peace should be elected 
in or from that part of the precinct lying outside the corporate limits 
of the village, a different situation would be presented, but the law 
does not say that. 


I will add that although I believe the county board may appoint a 
resident of the village to fill the vacancy if it wishes to do so, I know 
of no way by which it can be compelled to make such an appointment. 


February 26, 1940 
Mr. E. A. Butterfield, County Attorney, Neligh. 
Reference is made to your letter of February 22 in which you ask 
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our opinion as to whether or not a candidate for the office of county 
judge may file by petition after the primary election. 


Section 32-1203, C. S. Supp. 1939, provides in part as follows: 


“If more than one person was candidate for the same position 
in the primary the county clerk or other official, in preparing 
the official ballot for the general election, shall place there 
in the names of the two persons who received the highest 
number of votes in said primary for the position for which 
they were candidates; but in no event shall the names on the 
official ballot in each office division be more than twice the 
number of offices to be filled at the said general election. * * * 


If a vacancy shall occur as to any person duly nominated on 
a non-political county ticket, the same may be filled by peti- 
tion filed with the county clerk for at least ten per cent 
of the number of voters who voted for Governor at the preced- 
ing general election, if such vacancy be as to a nominee for 
either County Judge or County Superintendent.” 


It is our opinion that where one or two parties have been nom- 
inated at a primary election for the office of County Judge that a fil- 
ing by petition after said primary election is not permitted unless a 
vacancy should occur as to any person who has been nominated at 
the primary election. This question was definitely ruled upon by our 
Supreme Court in State v. Penrod, 102 Neb. 734, and leaves no doubt 
as to the above construction. 


October 21, 1940 
Mr. Elbert H. Smith, County Attorney, Lexington. 


We have yours of October 11, inquiring as to the location of 
polling places in your county. 


We have gone through the statute carefully and we do not find a 
specific provision of the statute relative to the selection of polling 
places. However, Section 26-139, Compiled Statutes of Nebraska for 
1929, provides as follows: 


“Each board of county commissioners shall divide the county 
into convenient precincts and as occasion may require, erect 
new ones, subdivide precincts aready established and alter 
precinct lines. And whenever any portion of territory contain- 
ing in the aggregate not less than one township of land, and 
not more than four townships lying contiguous, shall conteir 
not less than fifteen voters, it shall be the duty of the county 
commissioners, on receipt of a petition signed by a majority of 
the legal voters therein, to constitute such portion of the 
territory a voting precinct. Provided, that all of the territory 
within the corporate limits of a city of the second class or 
village, shall be included within some voting precinct having 
a polling place within such city or village.” 


In a construction of this statute, the Supreme Court of Nebraska 
said in the opinion in State v. Leavitt, 33 Neb. 285: 


“The division of a county into suitable voting precincts is de- 
volved upon the county board of a county. It is presumed 
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that that body will do its duty and provide a ‘sufficient number 
to accommodate the voters. The voter necessarily must vote 
at such place in his precinct as the county board shall provide. 


This may not be the best or most accessible place for that 
purpose, but nevertheless he must vote at the place provided 
or not vote at that election. The county board, however, must 
provide a polling place in each precinct where all the voters 
therein may be accommodated. The board cannot disfranchise 
any voters by refusing or neglecting to create a polling place 
in any precinct.” 


And held: 


“That every legal voter of the precinct is entitled to vote at 
the place provided for that purpose by the county board, al- 
though such place may be within the limits of a city of the 
second class; and where there is more than one voting place in 
such city, he may vote at any one of them.” 


‘It is the duty of the county board to provide a suitable 
number of polling places to accommodate the voters of the 
county, and no doubt the board may be compelled, in a proper 
proceeding, to provide proper facilities.” 


We are, therefore, of the opinion that it is the duty of the county 
board to designate a polling place in each precinct, and, since there is 
no specific provision of the statute, the locution of the polling place 
in each precinct is a discretionary act of the county board. We do 
not find that there is any objection to the use of a part of a business 
house for a polling place, since the statutes provide how the voting 
shall be conducted, and that contingency must have been within the 
mind of the Legislature when the statutes were passed with provisions | 
for the policing of the polling places. 


February 24, 1940 
Mr. W. L. Brennan, County Attorney, Butte. 


Reference is made to your letter of February 16, in which you 
state: 


“Due to the fact that the last legislature again failed to rem- 
edy the law so that the matter of the selection of candidates 
for delegates to the county conventions would be definite, we 
would like to know what, in your opinion, is the proper way to 
select this class of candidates so that their names may appear 
on the primary election ballot.” 


Section 32-1110 of the Compiled Statutes of Nebraska for 1929, 
provides that delegates to the county convention shall be elected at 
the primary election, but there is no provision in the law as to how these 
names shall be placed upon the ballot. 


It is our opinion that any individual may file as a candidate for 
delegate to a county convention of their political party in the regular 
manner provided for the filing of county officers, and this would, per- 
haps, be the most satisfactory manner to handle the matter. 


You state in your letter that in the past you have somewhat oper- 
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ated under Sections 32-1133 and 32-1134, whereby the different parties 
would hold precinct caucuses and then certify the list of persons se- 
lected, to the county clerk at least 20 days prior to the election. Said 
list of candidates to be placed on the primary ballot. 


Since the statutes are silent on this matter, it is our opinion that 
this method of selection is also proper, if due notice is given the refer- 
ence to the time and place of the holding of such caucuses. 


You also state that you have secured an opinion that the county 
chairman and secretary have the power to select these candidates. 


Where the full number of delegates fail to file in any precinct, it is 
our opinion that the County Central Committee would have the au- 
thority to fill this vacancy, since they are the permanent committee 
of their party and have the general power to fill all vacancies. 


March 21, 1940 
Mr. Alfred D. Raun, County Attorney, Pender. 


You say: On February 29, 1940, certain individuals presented to 
the county clerk for filing, their nomination papers as delegates to the 
Democratic County Convention in Thurston County. The full quota 
of delegates were filed in every precinct except two, in which said 
precincts there were no filings. On March 19, after notice given, cau- 
cuses were held in four of the precincts in your county for the purpose 
of nominating delegates to the county convention. These caucuses 
were called by the precinct committeemen of the party, who have 
now submitted to the county clerk the nomination certificate of said 
caucuses. Also, you state, that one of the regularly filed delegates is 
now deceased. Objections have been filed before the county clerk to 
the delegates nominated at said caucuses. 


There can be little doubt of the fact that individual filing for 
delegates to the county convention may be made. Although there is no 
express provision to this effect in the statute, Section 32-1110 Compiled 
Statutes of Nebraska for 1929, provides that delegates to the county 
convention shall be elected at the primary election. Therefore, the 
names of the individuals who filed on February 28, should properly 
be placed upon the ballot. ° 


These filings would be governed by the general election laws and, 
therefore, the last day to receive such filings would be on February 
29, 1940. 


Subsequent to the closing date for filing, it is our opinion that your 
regular party committees would have authority to fill any vacancies 
which exist on the ballot. Therefore, in the case which you present, 
your party committee would have the authority to nominate the dele- 
gates in the precincts in which there were no filings made and, also, in 
the case where a regularly filed candidate died after the closing of the 
filings. This selection may properly be made through the holding of 
caucuses in the various precincts, as you stated was done in the case 
before us. 


It is our opinion, therefore, that your county clerk should accept 
the filings made at the party caucuses only in the two precincts where 
no filings were made, and that he may accept one nomination to fill 
the vacancy caused by the death of one of the regularly filed candi- 
dates in the other precinct. 


ie — 


February 24, 1940 
Mr. William Keeshan, County Attorney, Albion. 


Reference is made to your letter of February 16, in which you ask 
the following three questions: 


“1. How are the number of delegates to the county convention 
for each precinct determined- 


“2. How is the name of a candidate for delegate to the county 
convention selected so as to be placed upon the ballot? 


“3. How are the committeemen and committeewomen of each 
precinct nominated and when?” 


In answer to your first question, it is our opinion that your County 
Central Committee should designate the number of delegates which 
each precinct is entitled to send to the county convention. This repre- 
sentation should be based upon the vote cast for governor at the last 
general election. 


In answer to your second question, we are enclosing herewith copy 
of an opinion given to Mr. Brennan, County Attorney of Boone County. 


The statutes make no provision for the selection of precinct com- 
mitteemen and committeewomen and, therefore, it is our opinion that 
these may either be appointed by the County Central Committee or 
selected as precinct caucuses after due and proper notice of the time 
and place of such caucus has been given. 


March 21, 1939 
Mr. Louis A. Holmes, County Attorney, Grand Island. 
In your letter of March 20, you ask the following questions: 


“What are the provisions for the placing of names of candi- 
dates on the ballots in municipal elections wherein no party 
affiliations are listed? Does the filing date control the posi- 
tion of the candidates on the ballot? Another question is, if 
an incumbent is running for re-election and has filed a petition 
prior to anyone else, for the same office, should he receive 
any preference as to the order in which his name would appear 
on the ballot?” 


We believe that a general statement will answer all three ques- 
tions. There is no law in Nebraska which sets out the order in which 
names shall be placed on the ballot in a municipal election where no 
party affiliations are listed. It is our opinion that in the absense 
of an ordinance or charter provision adopted by the City, the location of 
names is within the reasonable discretion of the City Clerk, and that his 
discretion will not be interfered with by the Courts unless it is abused. 


He may determine the priority on the ballot of the names of candidates 
for the same office by following any reasonable custom which may 
have been adopted, by lot, he may rotate the names in the manner sug- 
gested in Section 32-1140, or 32-506, Compiled Statutes of Nebraska 
for 1929, applicable to primary and general elections, or he may de- 
termine the question in any other reasonable manner. 
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The following citations may be of benefit to you: 


Woods v. State of Nebraska ex rel. McNerney, 44 Neb. 430, 
63 N. W. 23. 


Syllabus 1. “Some discretion is conferred upon the officer 
charged with the preparation of the official ballot, such as the 
arrangement thereon of party names and in other respects 
not inconsistent with the spirit and purpose of the law, and 
the exercise of such discretion will not be controlled by the 
court.” 


18 Am. Jur. 166. 
Walsh v. Boyle, 166 N. Y. Supp. 681. Syllabus. 


“A court should not by mandamus attempt to direct the board 
of elections in the exercise of the discretion vested in it by the 
Legislature in arranging the order of the names of candidates 
upon the ballot, unless its actions are so unjust, arbitrary and 
discriminatory as to shock the conscience as violative of all 
right and fair play.” 


May 22, 1939 
Mr. John E. Newton, County Attorney, Ponca. 


You ask whether a county board is authorized under the above 
section, to submit to the electors of the county, a proposition to vote 
bonds for the construction of a court house without a petition being 
filed requesting such action. 


This section was amended in 1935. It still provides that the 
county board is authorized and empowered to submit such proposition 
as to a court house, “or jail” on petition of “at least fifty-five per 
cent of the legal voters in said county, etc.”, but a proviso has been 
added permitting the creation of a fund to build a jail “without the 
filing of such petition.” 


The provisions of the original section, and the amendment as shown 
in Section 26-108 Compiled Statutes, Supplement 1937, would indicate 
that a petition is mandatory. 


September 26, 1940 
Honorable Harry R. Swanson, Secretary of State. 


In your letter of September 25 you set out facts concerning a 
petition which has been submitted to you for filing, asking that the 
names of Roger W. Babson and Edgar V. Moorman be placed upon 
the official ballot at the election to be held on November 5, 1940, 
as candidates “by petition” for the offices of president and vice presi- 
dent of the United States, respectively. 


You ask whether or not this petition would come within the ruling 
which we made to you under date of July 29, 1940, with reference to 
the request of the Socialist Party to have their candidates for presi- 
dent and vice president placed upon the official ballot. 
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We are of the opinion that this petition comes within the said 
ruling, and that there is no provision of our statutes which would per- 
mit said names to be placed upon the ballot in this manner . 


July 29, 1940 
Honorable Harry R. Swanson, Secretary of State. 
You say: : 


“The Socialist Party is desirous of placing the name of Nor- 
man Thomas and Maynard C. Krueger on the General Election 
ballot as candidates for the offices of President and Vice- 
President, respectively. The Socialist Party is not organized 
and recognized in Nebraska. They have submitted to us the 
following questions, and are desirous of a ruling from this 
office. 


“1. Can the names of Norman Thomas and Maynard C. Krueger 
be placed on the 1940 ballot ‘by petition’ if petitions containing 
1,000 names are submitted for them by electors of your state? 


“2. Is one petition for both candidates sufficient or does each 
candidate need a separate petition? 


“3. Is there a filing fee for president and for vice president? 


“4. In what manner are the names of electors filed, or do we 
need to file them if our candidates appear without party desig- 
nation? 


“Will you please advise us so that we may rule upon the 
matter?” 


We are unable to find any provision of our statute which would 
permit the placing of the names of candidates for president and vice 
president upon the ballot at the general election by petition. 


It is our opinion that the only way in which the names of Norman 
Thomas and Maynard C. Krueger, as candidates for president and vice 
president, could be placed upon the ballot, would be for the Socialist 
Party to organize as a political party within the state, under the pro- 
visions of Section 32-1135 Compiled Statutes, Supplement 1939. At said 
convention the party could select the presidential electors and they 
would be credited with the votes cast for the party’s candidates for 
president and vice president. 


There is no provision in our statute for a filing fee for the placing 
of the names of president or vice president upon the ballot. 


January 11, 1940 
The Honorable R. L. Cochran, Governor of the State of Nebraska. 


Reference is made to your letter of January 4, in which you state 
as follows: t 


‘It is my understanding that the constitution and the statutes 
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make it the duty of the Governor to proclaim a special elec- 
tion to fill the vacancy caused by the death of Mr. George H. 


Heinke, Representative in Congress from the First Congres- 
sional District. 


“T shall appreciate your opinion on this matter and, also, your 
advice with respect to the form of the proclamation required.” 


Article I, Section 2, of the Constitution of the United States, 
which pertains to the House of Representatives, provides, in part, as 
follows: 

“When vacancies happen in the Representation from any state, 
the Executive Authority thereof shall issue writs of election to 
fill such vacancies.” 


Section 32-1705 Compiled Statutes, Supplement 1939, provides: 


“When a vacancy occurs in the office of representative in 
congress, and that body will convene prior to the next general 
election, the Governor shall order a special election to fill such 
vacancy at the earliest practicable time, and ten days’ notice 
of such election shall be given.” 


Section 32-1133 Compiled Statutes, Supplement 1939, provides that 
candidates of any political party for office to be filled at a special 
election shall be nominated by convention or committee of their po- 
litical party, and provides further as follows: 


“Such conventions, caucuses, or party committee meetings, as 
herein provided for, shall be held on the fifth Wednesday pre- 
ceding the date fixed by law for the election of the persons 
so nominated.” 


Section 32-1134 Compiled Statutes, Supplement 1939, provides that 
when nominations are made bv such convention or committee, the cer- 
tificates of nomination to be filed with the secretary of state shall be 
filed not less than twenty-five days before the day fixed by law for 
the election of the persons in nomination. 


Section 32-1108 Compiled Statutes, Supplement 1939, provides for 
the nomination of candidates by petition and provides that the certifi- 
cate of nomination shall be filed with the secretary of state at least 
forty days prior to the election. 


The laws pertaining to this special election are somewhat incon- 
sistent in that a ten days’ notice of the election is required, but the 
time provided for the holding of party conventions and the filing of 
certificates of nomination, both in the case of a nomination by party 
convention or a nomination by petition, is required to be made at an 
earlier time. 


As we previously suggested, it is our opinion that this special elec- 
tion could be held on Tuesday, April 9, the same being primary election 
day, thus saving considerable expense in holding said election. By 
announcing this date in advance, it would be leaving a sufficient 
period of time so the party conventions could be held on the day re- 
quired by law, and also leave a sufficient period of time for the filing 
of candidates by petition, if any should desire to do so. Your notice of 
election could then be given ten days prior to such election as required 
by law. 


We are enclosing herewith a form of the proclamation. 
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November 29, 1940 
Mr. Arnold Van Borkum, County Attorney, Beatrice. 
You say: 


“A vacancy has occurred in this county in the Clerk of the 
District Court’s office, due to the death of Val Solts, and the 
County Board is now considering a number of applications. 


“One of the applicants has indicated to the Board, or at least 
to some members of the Board, that if they appointed him to 
the office he would operate the office more economically by 
not appointing a deputy, although the statutes specifically 
provide for the appointment of a deputy and this office in 
the past has always had a deputy.” 


In the case of Burkett v. Swanson, 9 S. C. J. 569, it was held that 
promises made by candidate to accept less than the stipulated salary in 
the event of his election involved a pecuniary consideration offered by 
the candidate in order to secure election and disqualified him from 
filing as a candidate for such office. 


It has been uniformly held in this state that contracts to perform 
the duties of a public office for a sum less than the amount fixed by 
law is against public policy and void. The following cases have so held: 


Bishop v. City of Omaha, 130 Neb. 162, 264 N. W. 447, 
Scott v. Scottsbluff County, 106 Neb. 355, 183 N. W. 573, 
Dunkel v. Hall County, 89 Neb. 585, 131 N. W. 973, 
Abbott v. Hayes County, 78 Neb. 729, 111 N. W. 780, 
Gallaher v. City of Lincoln, 63 Neb. 339, 88 N. W. 505. 


All of the above cases are discussed in the latest case, Bishop v. 
City of Omaha, supra, in which the court, in an opinion by Judge 
Paine, held: 


“The legal right to the salary fixed for a public officer is an 
incident to his office and cannot be changed by an agreement 
on his part to take less. * * * It is against public policy for a 
city officer to agree to perform the duties of his office for a 
sum less than the amount fixed by law.” 


And: 


“Any agreement, oral or written by a public officer to serve 
for less than the salary fixed by law is null and void.” 


Section 27-401, Compiled Statutes of Nebraska for 1929, provides 
as follows: 


“The clerk of the supreme court, and the several district 
courts in this state shall have power to appoint deputies; the 
deputies of the district clerk shall be residents of the counties 
in and for which they act.” 


The applicants for the position of clerk of the district court, in the 
case which you cite us, are just as much candidates for that office as 
though they were candidates at an election. A promise made to the 
County Board to work for a salary less than that fixed by law would 
be void the same as a promise made to the electors prior to an election, 
and, in our opinion, would disqualify the person making such promise 
from holding the office. While the exact point raised has not been 
passed upon by our Court and the matter is not free from doubt, the 
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reasoning of the Court in the cases above referred to strongly suggests 
that a promise to dispense with a deputy would have the same result. 


November 29, 1940 
Mr. Arnold Van Borkum, County Attorney, Beatrice. 
We have yours of November 26, in which you say: 


“Our Clerk gave to the Beatrice News, a newspaper of this 
city, the entire ballot, including township offices. In previous 
years the local newspapers have not published the list of town- 
ship offices, but the publisher of the Beatrice News felt that 
by his interpretation of the law it should be published, so he 
published the entire list in his newspaper and gave the entire 
list to three other newspapers in the county who were desig- 
nated as publishing agents. As a result it increased the cost 
of publishing the official ballot to about double of what it 
ordinarily was. The County Clerk does not feel that he should 
pay the additional amount created by publication of the town- 
ship offices, and has requested my opinion as to whether or 
not he has to make payment. Briefly, is it necessary that all 
the candidates for township offices in the entire county be 
published as was done in this instance?” 


We have checked the statute with reference to this problem and 
find that Section 32-515, C. S. Supp. 1939, provides in part as follows: 


“The form of the ballot so published in newspapers shall con- 

form in all respects to the form prescribed for official ballots, 

as nearly as possible to Schedule “A” as set forth in Section 
‘ 82-504, Compiled Statutes of Nebraska for 1929.” 


It seems to us that this section of the statute is clear and unam- 
biguous and that it requires the publication of the complete ballot. 


We recognize that it is true that precinct offices or township offices 
applies only to a small area of the county, but this is merely a sample 
ballot printed in the newspaper for the information of the electorate 
generally. We are, therefore, of the opinion that the above section re- 
quires publication of the entire ballot and that publication of a ballot 
that is not in all respects as nearly as may be to Schedule “A”, as set 
forth, is not a full compliance with the statute. 


March 18, 1940 
Mr. Arnold Van Borkum, County Attorney, Beatrice. 


In your letter of March 16, you state that in the City of Beatrice 
the general city election will be held on April 2nd and the general 
primary election for nomination of state and national candidates will 
be held on April 9th. You ask our opinion as to when the city clerk 
should close the registration books. 


Section 32-1502, Compiled Statutes of Nebraska for 1929, provides 
that the registration books shall be carried on and held open at all 
times down to and ending on the 10th day preceding the election. It is 
our opinion that as far as the city election is concerned the books 
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should be closed on March 23rd, but with reference to the primary 
election they must be kept open until March 30th. 


February 8, 1940 
Mr. Arnold Van Borkum, County Attorney, Beatrice. ~ 
We are in receipt of your letter of January 23, in which you state: 


“There are several young men who are residents of Beatrice 
but now are temporarily away in eastern colleges, who are of 
legal age and are on the old registration books of Beatrice. 


When they were home last Christmas the registration books 
were not open for them to register. They now find it impossible 
for them to return to reregister prior to the time of the next 
election. Is there any way that they can under the law get 
registered or protect their rights so that they will be able to 
vote as absent voters?” 


Section 32-1502, Compiled Statutes of Nebraska for 1929, with 
reference to registration in cities of 7,000 to 25,000 inhabitants, pro- 
vides as follows: 


“Such registration and revision of registration shall be held at 
the office of the city clerk and shall be carried on and held open 
at all times down to and ending on the tenth day preceding 
such election. On each and every election day such boards of 
registration shall be in session during all the time the polls 
are open.” 

Section 32-1516 provides: 


« 


“When any person shall apply for registration it shall be the 
duty of the clerk to administer to the applicant the follow- 
ing oath or affirmation, viz: ‘You do solemnly swear (or affirm) 
that you will fully and truly answer all such questions as 
shall be put to you touching your place of residence, name, 
place of birth, your qualifications as an elector and your right 
as such to register and vote under the laws of this state.’ 


Provided, however, in the absence of the clerk, the oath or 
affirmation may be administered by one of the other members 
of the board.” 


The statute makes no provision for the registration of absent 
voters by mail and it is, therefore, our opinion that there is no method 
by which these voters of whom you speak can now be registered except 
for them! to appear in person at the office of the city clerk. The oppor- 
tunity should have been given them, however, to register during 
Christmas vacation, as the Act expressly provides that such registra- 
tion shall be “held open at all times down to and ending on the tenth 
day preceding such election.” 


March 11, 1940 
Mr. Frank M. Rain, County Attorney, Fairbury. 
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Reference is made to your letter of March 7, in which you state as 
follows: 


“Mr. Nimrod F. Brandt of this County filed an application 
for nomination on the primary ballot, for the office of County 
Commissioner and paid the filing fee therefor on the 15th 
day of February, 1940. 


“Subsequent to his filing, he was informed by the engineer 
in charge of WPA work in Jefferson County, Nebraska that a 
candidate for office would not be permitted to continue work 
on WPA, and relying on this information, he filed a written 
withdrawal of his nomination. 


“Subsequent to his withdrawal, and after time for filing for the 
primary had passed, he was informed that the fact that he 
was employed on the WPA did not affect his candidacy, and 
now he requests that his written withdrawal be returned to him, 
and he demands that his name be placed on the primary 
ballot.” 


There can be no question but that an individual filed as a candi- 
date for office may withdraw his filing at any time. Therefore, when 
Mr. Brandt withdrew his filing he was in the same position as though 
no filing had ever been made. 


Section 32-1124, C. S. Supp. 1939, provides that the name of no 
candidate shall be printed upon an official primary ballot unless nom- 
ination papers be on file at least forty days prior to such primary. 


In State v. Marsh, 120 Neb. 287, 282 N. W. 99, it was held that 
the requirement that candidate’s application be filed at least forty 
days before the primary election is mandatory and can not be extended 
by custom or practice. Also this case held that the primary laws 
should be strictly construed as far as would-be candidates are concerned. 
We are of the opinion that there is no authority for placing the name 
of Mr. Brandt on the ballot under the circumstances which you have 
given us. 


March 29, 1940 
Mr. Walter H. Smith, County Attorney, Plattsmouth. 
Reference is made to your letter of March 27, in which you state: 


“A former resident of Cass County, Nebraska, is now residing 
at the I.0.0.F. Home in York, Nebraska. He has been living 
there for eight years and has been enjoying the privileges of the 
institution and city. The Superintendent of the home has in- 
formed him that he could not vote in York, Nebraska. I 
would appreciate receiving an opinion from you as to the 
place he may exercise his voting privileges. He is very de- 
sirous of voting but does not know where he can legally do so.” 


The question of legal residence is, of course, largely one of intent. 
If the party of whom you speak went to the Home at York, Nebraska, 
with the intention of making this his permanent home, we know of 
no reason why he cannot qualify as an elector of that county. If, 
however, he intended his stay there to be only temporary and that he 
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would return to Cass County to his former residence, then, of course, 
he could maintain his legal settlement in Cass County. While this is 
entirely a question of fact, it would seem more logical to believe that 
his stay in York County was intended to be permanent and certainly 
the fact that he has stayed there eight years would be strong evidence 
to prove this. Particularly would this be true if he has no residence 
or property in Cass County to which he could return. 


September 30, 1940 
Mr. Gay E. Miller, County Clerk, Mullen. 
Reference is made to your letter of September 27 in which you say: 


“Mr. A. G. Humphrey, our County Attorney, passed away a 
week ago last Saturday. Mr. Humphrey’s term as county 
attorney did not expire until 1943. 


“Mr. Humphrey was the only attorney in Hooker County. 
However, since his death his son has taken up residence within 
the county. The son, Carl G .Humphrey, is an attorney and 
for the past few years has been County Attorney of Blaine 
County and which position he has resigned in order to take 
up residence in this county. 


“The questions which I wish to place before you are: 


“1. Can Carl Humphrey take up residence within this county 
40 days prior to the oncoming general election and by filing a 
petition signed by one-fourth the number of electors that voted 
at the last general election for governor (because same is less 
than 200) 40 days prior to the oncoming general election have 
his name placed on the general election ballot. 


“2. If the above is correct should the Hooker County Board of 
Commissioners appoint an attorney to the office until January 
1941?” 


In State ex rel. Richards v. McMillen, 23 Neb. 385, 86 N. W. 587, 
the relator was elected to office of county treasurer at the general 
election. At that date he had been a resident of the state five months 
only, but otherwise was eligible. At the commencement of the term 
for which he was elected the residence in the state had been continu- 
ous for seven months. The Court held, however, that being ineligible 
at such election at the date thereof, he was not entitled to the office. 


The above mentioned case has been cited in a number of later 
cases in the State of Nebraska, and the rule seems to be conclusively 
established that it is eligibility at the time of the election that is 
controlling. 


Therefore, if Mr. Humphrey has been a resident of Hooker County 
40 days prior to November 5, 1940, the date of the election, his name 
may be placed upon the ballot by petition, even though at the time 
of the filing of the petition he has not resided within the county for the 
statutory length of time. 


If elected, Mr. Humphrey would take office as soon as he qualified 
for the office following the election. The Board of County Commis- 
sioners can appoint an attorney only until such time as the duly 
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elected county attorney would qualify following said election. 


March 19, 1940 
Mr. Guy E. Tate, County Attorney, Papillion. 


You have asked for our opinion with reference to the right of 
soldiers to vote under the laws of the State of Nebraska. 


The applicable sections of the statute follow: (Section 32-102 Com- 
piled Statutes of Nebraska for 1929) 


“Every person of the age of twenty-one years or upwards shall 
be an elector, and shall have the right to vote for all officers 
to be elected to public office, and upon all questions and propo- 
sitions submitted to the voters, at any and all elections, au- 
thorized or provided for by the constitution or laws of Ne- 
braska; No person shall be qualified to vote at any election 
unless such person shall have resided in the state six months, 
in the county forty days and in the precinct, township, or 
ward ten days, and shall be a citizen of the United States.” 


Artice VI, paragraph 3 of the Constitution of Nebraska: 


“Every elector in the military or naval service of the United 
States, or of this state may exercise the right of suffrage at 
such place and under such regulations as may be provided by 
law.” 


Articles 8 and 9, Chapter 32, relating to voting by mail and the 
canvass and return of votes, make special reference to voting by 
those in military or naval service of the United States or of this state. 


Section 32-104 Compiled Statutes of Nebraska for 1929, (it is also 
Article VI, paragraph 4 of the Constitution of Nebraska): 


“No soldier, seaman, or marine in the army and navy of the 
United States shall be deemed a resident of the state in conse- 
quence of being stationed therein.” 


It is our opinion that every citizen meeting the requirements as to 
age and residence, as set out in Section 32-102, above quoted, is en- 
titled to vote. Article VI, paragraph 4 of the Constitution and Section 
82-104, Compiled Statutes of Nebraska for 1929, means only that a 
soldier shall not acquire a residence in Nebraska merely by being sta- 
tioned on a federal military reservation therein. If he is a resident of 
Nebraska before joining the army, he does not lose his right to vote 
because he enters the service. On the other hand, there is nothing to 
prevent a soldier from acquiring a residence in this state the same as 
any other citizen, if he does not live on a federal military reservation. 


The qualifications of each soldier who claims the right to vote must 
be measured in the same manner and by the same rules as the qualifi- 
cations of any other person, except that a soldier cannot qualify as to 
residence while living upon a federal military reservation. Each case 
presents a question of fact and no one can rightfully say that all 
soldiers may vote in Nebraska, nor that no soldier may vote in this 
state. 


If any judge of election is in doubt about the right of a given soldier 
to vote, it is his duty to challenge him. Instructions relating to chal- 
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lenge are furnished each election board with the other election supplies. 
If the soldier is willing to answer under oath the questions outlined 
in the election law, and it appears from his answers that he is an elec- 
tor of the state, he must be given a ballot and must be permitted to 
vote. If he shall refuse to take oath, or if it appears from his answers 
that he is not an elector, his vote shall be rejected. No election of- 
ficial has the right to refuse arbitrarily to permit a soldier to vote. 


The law provides penalties for non-residents, or other unquali- 
fied persons who vote. Those penalties are severe enough to discourage 
illegal voting. These sections are as follows: (Section 32-2105 and 
Section 32-2106 Compiled Statutes of Nebraska for 1929) 


“Any resident of another state who shall vote in this state 
shall, on conviction thereof, be imprisoned in the penitentiary 
not more than five years. 


“Any person who shall vote who shall not have been a resi- 
dent of this state for six months, of the county for forty days, 
of the precinct, township or ward for ten days, or such time 
as required by law, immediately preceding the election, or who, 
at the time of the election, is not twenty-one years of age, 
knowing that he is not twenty-one years of age, or who is not 
a citizen of the United States, or who, being disqualified by 
law, by reason of his conviction of some infamous crime, shall 
not have been pardoned and restored to all the rights of a 
citizen, shall be imprisoned in the county jail of the proper 
county not more than six months. 


The law also provides penalties for members of election boards 
who seek to take the law into their own hands and refuse the ballot 
to qualified persons. The section in point follows: (Section 32-2111, 
Compiled Statutes of Nebraska for 1929) 


“If any judge of the election shall knowingly receive or sanc- 
tion the reception of a vote from any person not having all the 
qualifications of an elector prescribed by the laws of this state; 
or shall receive or sanction the reception of a ballot from any 
person who shall refuse to answer any question which shall 
be put to him in accordance with the requirements of the laws 
of this state; or who shall refuse to take the oath prescribed 
by the laws of this state; or who shall refuse to sanction the 
refusal by any other judge of the board to which he shall be- 
long to administer any oath or affirmation required by the 
laws of this state, and in such case required to be adminis- 
tered; or if any judge of the election shall refuse to receive or 
shall sanction the rejection of a ballot from any person, 
knowing him to have the qualification$ of an elector under 
the provisions of the laws of this state, at the place where 
such elector offers to vote, or if any judge or clerk of the 
election, on whom any duty is enjoined by the laws of this 
state, shall be guilty of any wilful neglect of any such duty, 
or of any corrupt conduct in the execution of the same; such 
judge or clerk shall be fined in any sum not more than one 
thousand dollars nor less than three hundred dollars, and be 
imprisoned in the jail of the county not more than six months 
nor less than three months; Provided, so much of the pro- 
visions of this section as may be superseded by any registra- 
tion laws in force shall not be operative where such laws are 
in force.” 


We trust that you will call the attention of all interested persons 
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to the law, and that as a result no ineligible person will seek to vote 
and no person who is eligible will be denied his legal rights in that 
regard. : 


March 2, 1940 
Honorable Harry R. Swanson, Secretary of State. 


Reference is made to your letter of February 28, in which you 
state: 


“At 4:00 P. M. today, Mr. Oren S. Copeland tendered his ap- 
plication for nomination for the office of Member of Congress, 
First District. With his affidavit he has tendered us the enclosed 
copy of Resolution No. A-18911 of the City of Lincoln accept- 
ing his resignation as Mayor of the City of Lincoln, effective 
at 3:40 P. M. today. 


“Will you please advise us at the earliest possible time as to 
whether or not Chapter 32-1107 of the 1939 Compiled Supple- 
ment applies so as to prevent his filing for a different office 
under the fifty day filing restriction.” 


Section 32-1129, Compiled Statutes of Nebraska for 1929, provides 
in part as follows: 


“All certificates of nomination or nomination statements, 
which are in apparent conformity with the provisions of this 
article, shall be deemed to be valid, unless objections thereto 
shall be duly made in writing within ten days after the filing 
of-the same. * * *” 


In State ex rel. Maupin v. Amsberry, 104 Neb. 550, 178 N. W. 176, 
it was held: 


‘Unless objections to a certificate of nomination in apparent 
conformity with the statute providing for primary elections 
are made in writing and filed with the Secretary of State 
within three days after the certificate is filed, such certifi- 
eate of nomination must be deemed to be valid.” 


This case was determined under the above mentioned statute 
prior to its amendment and is the law of our state at the present 
time. 


Since the certificate of nomination tendered you is in apparent 
conformity with the statute, it is our opinion that the same should be 
accepted. 


June 12, 1939 
Mr. Edwin Moran, County Attorney, Nebraska City. 
You say: 


“In regard to a school matter here, we have had several con- 
flicting opinions. The school board has received advice from 
the state superintendent’s office, also from the county super- 
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intendent and also from me. The various opinions all seem 
to conflict in at least one and in some cases several respects, 
and as the school is a country school, their annual meeting 
will be next Monday. I would like very much to have an 
expression of opinion from your office prior to that date, 
if possible. 


“The question here arises over the following situation: The 
school district has in a building fund the sum of $1500.00. 


They have available in the general school fund somewhat in 
excess of $1000.00, and they desire to transfer from the general 
fund an additional $700.00 for the purpose of procuring a WPA 
grant and this summer constructing a new school house. The 
fire marshall’s office looked this school building over and 
told the school board that the school was in an unsafe condi- 
tion, and although not necessarily a fire hazard, that it was in 
such condition that it would require major repairs prior to 
the time a public meeting could be held or school could be 
held in the school with safety. 


“The opinions rendered the school board were in reference to 
the transfer of the funds, the right of the school board to enter 
into negotiations and a contract with WPA for the construction 
of a new school house, and in reference to the percentage of 
vote required first a transfer of the funds and second to au- 
thorize the school board to enter into the contract, and also 
on the question of whether or not a vote upon such questions 
would have to be advertised for the annual meeting prior to the 
time a vote on such questions would be a legal authorization 
for the school board to proceed in the event the vote was 
favorable.” 


I have some doubt whether, as a matter of strict law, money can 
be transferred from the general fund to the building fund of a rural 
school district. In the case of Union Pacific Ry. Co. v. Troupe, 99 
Neb. 73, 155 N. W. 230, the Supreme Court said: 


“When a school district has money in its treasury available 
for the support of the school during the ensuing school year, 
it is bound to take that fact into account in fixing the tax 
levy, and the levy should be made for no more than will ap- 
proximately raise the difference between the amount on hand 
and the amount determined as neecssary to meet the expenses 
of the district for the ensuing school year.” 


If some taxpayer of the district objects to the transfer of money 
from the general fund to the building fund, he may be able to prevent 
the transfer. 


If the school board is authorized by a majority vote of the electors 
of the district to enter into a contract for the construction of a school 
house, and if they have the money on hand or provided for with which 
to pay for the construction, I am of the opinion they have a legal right 
to enter into such a contract. 


If a transfer of money from one fund to another is permissible, 
I am of the opinion that a majority vote of the electors is all that is 
necessary to authorize the transfer. 


In the case of Mizera v. Auten, et al., 45 Neb. 239, the Supreme 
Court said: 
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“Certain sections of chapter 79, Compiled Statutes, 1893, en- 
titled ‘Schools’, construed, and held (1) that the electors of a 
school district, and they alone, at their regular annual meeting, 
or at a special meeting called for such purpose, have power to 
direct the building of a school house; (2) that the district 
board of a school district has no power or authority of law 
to appropriate the funds of a school district to the erection of 
a school house, unless first authorized so to do by a vote of 
the electors of such school district; (3) that when a school dis- 
trict owns a school house site and has the money in its treas- 
ury sufficient to build a school house, which money was raised 
for that purpose, the electors of such school district, at any 
regular annual meeting or at a special meeting called for that 
purpose, may direct the building of a school house on the 
school site, and that such school building be paid for out of 
the funds on hand for that purpose; (4) that the electors at 
such meeting may designate the school board to act as the 
agent of the district to superintend the construction of such 
school house; (5) that if no one is designated by the electors 
of the school district to superintend the construction of a 
school building directed to be built, then the school board of 
such district has authoritv to make contracts and superintend 
the erection of the school building ordered; (6) that the electors 
of a school district are not obliged to select the members 
of the school board as agents to superintend the construction 
of the building ordered to be built, but may select such person 
or persons as, in their judgment, will best subserve the in- 
terests of the school district.” 


In an Article VI School District, where the proposition to issue 
bonds for some purpose has been defeated, substantially the same 
proposition cannot be re-submitted for a period of four months. (Sec- 
tion 79-604 Compiled Statutes) 


I do not recall any other case in which a proposition once sub- 
mitted and defeated cannot be again submitted until a period of four 
months has elapsed after its defeat. 


February 27, 1940 
Mr. Charles B. Beckenhauer, County Attorney, West Point. 


Reference is made to your letter of February 24, in which you 
state: 


“A person holding the office of Justice of the Peace of Lincoln 
Township in Cuming County filed for the office of County 
Supervisor of Cuming County on February 23, 1940, after the 
time limited by 32-1107 Compiled Statutes, Supplement 1939. 


Has this person filed for said office in time? If not should 
the county clerk accept said filing? In other words, may 
one who holds a township office have up until forty days be- 
fore the primary election in which to file for any elective 
office whatever?” 


Section 32-1106 Compiled Statutes, Supplement 1939, expressly ex- 
empts township officers from the provisions of said chapter. It is, 
therefore, our opinion that requirement that an incumbent of an- 
other elective office file 50 days prior to the date of the primary, does 
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not apply to the case you mention. 


April 22, 1939 
Mr. Louis A. Holmes, County Attorney, Grand Island. 


You inquire whether or not a candidate whose nomination was 
irregular, but whose name appeared upon the official ballot and who 
received a majority of the votes cast for member of the Village Board, 
can be sworn in at the regular time and act as such officer. 


In our opinion, the Village Council, upon canvassing the ballot and 
finding it correct, should issue a certificate of election to the person 
who received a majority of the votes cast and that he should thereupon 
assume the duties of the office. 


If objections are to be made to the regularity of the nomination of 
a person, they should be made prior to election. 


Section 32-1129, Compiled Statutes of Nebraska for 1929, provides 
as follows: 


“All certificates of nomination or nomination statements, which 
are in apparent conformity with the provisions of this article, 
shall be deemed to be valid, unless objections thereto shall be 
duly made in writing within ten days after the filing of the 
same, '‘* * 2 


The general rule as stated in 20 C. J. 132, is as follows: 


“Objections relating to nominations must be timely made; 
otherwise they may be regarded as waived. It is too late to 
make them after the nominee’s name has been placed on the 
ballot and he has been elected to office; his election cannot be 
impeached on the ground that statutory requirements regard- 
ing nomination were not complied with in his case, or that his 
nomination was procured by unlawful means. * * *” 


September 24, 1940 
Mr. James T. English, County Attorney, Omaha. 
In your letter of September 19, you say: 


“With reference to the vacancy created by the resignation of 
the County Clerk of Douglas County, a question has arisen as 
to whether or not candidates to fill the vacancy must be 
elected exclusively by a committee from each of the political 
parties, which has been done, or whether other persons in 
addition to those so selected may file by petition. 


“Section 32-1132 Compiled Statutes of Nebraska for 1929 
seems to indicate that the selection must be exclusively by the 
committee of the various parties, and this seems to be sup- 
ported by Section 32-1106 and 32-1107 C. S. Supp. Nebr., for 
1939.” 


We have thoroughly examined the statute and have reached the 
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same conclusion as you have regarding this matter. While we feel that 
there should be a provision for the filing by petition in a case such as 
this, the statutes do not so provide and this is a matter that only the 
Legislature can remedy. 


January 20, 1939. 
Mr. Maynard Grosshans, County Attorney, York. 


You inquire as to whether a person may apply for and receive old 
age assistance from some other county and vote in municipal elections 
in York County. 


Section 68-259, Compiled Statutes Supplement of Nebraska for 
1937, provides that an applicant for old age assistance shall file with 
the board of the county where he or she resides his or her verified 
application, etc. 


We believe the words “where he resides’’ would be properly con- 
strued to mean the place where his habitation is fixed without any 
present intention of removing therefrom and to which, whenever he is 
absent, he has the intention of returning. This is the definition of the 
residence of a voter in first and second class cities found in Section 
32-732, Compiled Statutes of Nebraska for 1929. 


While it appears that as the determination of one’s residence de- 
pends so largely on one’s intentions, no general applicable rule can be 
stated, it is our opinion that an applicant for an old age pension should 
file his application in the county of his residence and it follows that 
he should vote in the same county. 


January 14, 1941 


Honorable John E. Mekota, Chairman, Senate Committee on 
Election Contest. 


You have asked our opinion with reference to these questions: 


First; Where a certain procedure for the contest of the election 
of a member of the Senate is fixed by statute, must such procedure 
be followed in order that the Senate has jurisdiction to hear such 
contest ? 


Second; Where the statutory procedure with reference to submitting 
the ballots to the Senate has not been complied with, has the Senate 
authority to subpoena the person in charge of such ballots and require 
them to be produced? 


In answer to your first question, the general rule is set forth in 
59 C. J. 85, paragraph 53, as follows: 


“Under constitutional provisions to the effect that each house 
shall have power to judge of the qualifications and elections 
of its members, each branch of a state legislature has the sole 
power to judge of the election and qualifications of its own 
members and may take such proof and incur such expenses as 


—369— 


may be reasonably necessary for it to decide a contest of of- 
fice. The decision of the legislature is conclusive upon the 
courts, and its authority to pass upon membership continues 
throughout the term. * * *.” 


In State vs. District Court, Etc., 50 Mont. 134, 145 P..721, para- 
graph 4 of the syllabi is as follows: 


“The method of instituting a contest for a legislative office 
provided by Rev. Codes, sec. 82 et seq., is not exclusive, but 
the power conferred on each house of the Legislature by 
Const. art. 5, sec. 9, to try a contest of the seats of members, 
is a continuing one, and may be exercised at any time during 
the member’s term, so that the rights of the contestant are 
not abridged by his failure to commence proceedings within the 
20-day period fixed by section 83.” 


And in State vs. Porter (Mont.) 178 P. 832, the Court said: 


“* * * Upon the question of the election and qualification of a 
member, there cannot be such a thing as a final decision, in 
the sense of a decision conclusive upon the House, until final 
adjournment for the term for which the members, in this in- 
stance, were elected. The authority to pass ‘upon the mem- 


bership is a continuing one, and runs throughout the term. 
se92 


A case which determine the identical question with which you are 
confronted is State vs. District Court, Etc. (N. D.) 271 N. W. 187. The 
Court stated as follows: 


“Neither house, nor the two houses together, ‘can abridge the 
power vested in each house separately of a final decision as to 
the qualifications of one of its members, or transfer that power 
to any other tribunal or officer.’ * * * Consequently, even 
legislation cannot hamper, limit, or direct either house in a 
contest matter. Legislation is not necessary to the exercise of 
such power; * * * 


“The House of Representatives has continuing jurisdiction over 
its members and may exercise it at any time during the mem- 
ber’s term. On its own motion it may inquire into the elec- 
tion returns and qualifications of its members, and despite 
legislation it may permit anv one to initiate a contest, or 
furnish information which will set this power of the house 
in operation. * * *.” 


In answer to your second question we find a discussion in State vs. 
District Court, Etc., 271 N. W. 187. The Court in discussing the right 
of an official entrusted with the custody of the ballots to surrender the 
same, state: 


“* * * Tt is true that in an investigation by the house that 
body has a right to demand the possession and surrender of 
the ballots for examination and counting in such way as it may 
deem proper. It needs no statute for that purpose nor an order 
of the court. The constitutional power to judge of the qualifi- 
cations of its members includes by implication the power to 
require the production of all documents to carry this power 
into effect. * * *.” 


From the above quoted authority, it seems that there can be no 
question that the Legislature has full power to hear an election con- 
test, regardless of whether or not the statutory requirements in com- 
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mencing the same have been followed, and that you also have full au- 
thority to subpoena the person in charge of the ballots and require that 
they produce the same. 


February 5, 1941 
Honorable H. G. Greenamyre, Nebraska State Legislature. 


In your recent letter you inquire as to the constitutionality of a 
provision which would restrict the right to vote upon municipal and 
school district bond issues to those who are owners of real estate within 
the subdivision to be bonded. The only constitutional provision relating 
to voting is Article I, Section 22, which provides: 


“All elections shall be free; and there shall be no hindrance 
or impediment to the right of a qualified voter to exercise the 
elective franchise.” 


One of the earliest cases involving this provision was State v. 
Cones, 15 Neb. 444, decided in 1884. In the course of the opinion Judge 
Maxwell made this observation: 


“An examination of the constitution will convince anyone that 
the provisions in regard to elections were not intended to apply 
to school districts.” 


State v. Hansen, 80 Neb. 724, decided in 1908, involved this same 
constitutional provision as applied to drainage district elections. The 
qualification for voting, under the law before the Court, was the 
ownership of land. A person was entitled to cast one vote for each 
acre of land. It was claimed that the provision was in derogation of 
the right created by the constitutional provision which is quoted above. 
In the course of the opinion, the Court said: 


“It is apparent that the constitutional qualification of electors 
was prescribed in that instrument for the purpose of determin- 
ing who is entitled to vote for the officers prescribed by the 
constitution itself.” 


Another case which we believe to be in point is Board of Directors 
v. Collins, 46 Neb. 411, which involved the Nebraska irrigation law. The 
law provided for the formation of districts by a vote of the people, but 
limited the vote to those who owned not less than ten acres of land 
within the proposed district. The law was held constitutional. 


Olive v. School District, 86 Neb. 135, (1910) contains some thoughts 
on the subject which give us confidence that our position is correct. 
The case involved the validity of school district bonds. The case arose 
before the Nineteenth Amendment (Woman Suffrage). A Nebraska 
statute gave women the right to vote at district school meetings. The 
Nebraska Constitution made ‘Every male person of the age of twenty- 
one years or upwards” having certain qualifications an elector. The 
plaintiff, who attacked the validity of the bonds because women voted 
for their issuance, argued that the constitutional qualifications of electors 
could not be curtailed nor enlarged by legislation. The plaintiff also 
maintained that because the county authorities were directed by statu- 
tory law to annually levy taxes within the respective school districts to 
satisfy the interest and pay the bonds that such bond election was one 
within the contemplation of the Constitution. The Court answered 
this by saying: 
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“The method provided by law is one of convenience only, and 
was not enacted to satisfy any constitutional limitation.” 


The Court then pointed out that the constitution directs the leg- 
islature to “provide for the free instruction in the common schools of this 
state of all persons between the ages of five and twenty-one years.” 


The opinion continues: 


“In Affholder v. State, 51 Neb. 91, we held that the constitution 
vested the legislature with power to provide the funds, and dis- 
cretion in applying the revenue, necessary to furnish free in- 
struction to the children of the state. There is no provision in 
the constitution that the legislature or the agencies created by 
statute for the purpose of carrying out the mandate of the 
people shall not provide means for educating the children of 
school age in the respective school districts, unless the voters 
resident therein shall have authorized the levy of taxes or the 
creation of a debt for that purpose.” 


In other words, this language means that the method or means 
employed by the legislature in providing for ‘free instruction” is en- 
tirely within its discretion. It would seem that the language of this 
case alone would be sufficient to uphold such a law as you inquire about. 


Because of the importance of this question we did not wish to rely 
alone on the few applicable Nebraska decisions . For your edification 
some pertinent language from cases of foreign jurisdictions is quoted. 


One of the leading cases on the subject in State v. Dillon, 32 Fla. 
545, 14 So. 383. In the headnotes, which were prepared by the judge 
who wrote the opinion, we find this pronouncement: 


“The right to vote is not an inherent or absolute right generally 
reserved in bills of rights, but its possession is dependent upon 
constitutional or statutory grant. Subject to the limitations 
contained in the Federal Constitution such right is under the 
control of the sovereign power of the state, and where the con- 
stitution has conferred the right and prescribed the qualifica- 
tions of electors, the legislature cannot change or add to them 
in any way; but where the constitution does not confer the 
right to vote or prescribe the qualifications of voters, it is com- 
petent for the legislature, as the representattive of the law- 
making power of the state, to do so.” 


The identical language appears in the opinion. Then follows this 
language: 


“These principles are well recognized and fully established by 

authority in this country. In Kinnen v. Wells, supra, it is 
said ‘the qualifications of voters are fixed by state legisla- 
tion. The requisitions as to ownership of property, citizenship, 
sex, and residence, in connection with the right of voting, vary 
with the constitution or laws of the several states. However 
unwise, unjust, or even tyrannical its regulations may be or 
seem to be in this regard, the right of each state to define the 
qualifications of its voters is complete and perfect, except so 
far as it is controlled by the 15th article of the Amendments of 
the Constitution of the United States, which provides that “the 
right of citizens of the United States to vote shall not be denied 
or abridged by the United States, or by any state, on account 
of race, color, or previous condition of servitude.”’ On this sub- 
ject Judge Cooley says, in Constitutional Limitations, p. 752: 
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‘In another place we have said that, though the sovereignty is in 
the people, as a practical fact it resides in those persons who by 
the constitution of the state are permitted to exercise the elec- 
tive franchise. The whole subject of the regulation of elections, 
including the prescribing of qualifications for suffrage, is left 
by the national constitution to the several states, except as it is 
provided by that instrument that the electors for representa- 
tives in congress shall have the qualifications requisite for 
electors of the most numerous branch of the state legislature, 
and as the Fifteenth Amendment forbids denying to citizens 
the right to vote on account of race, color ,or previous condi- 
tion of servitude. Participation in the elective franchise is a- 
privilege rather than a right, and it is granted or denied on 
grounds of general policy; the prevailing view being that it 
should be as general as possible consistent with the public 
safety.’ State v. Black, 54 N. J. L. 446, 16 L. R. A. 769; Huber 
v. Reily, 53 Pa. 112; Anderson v. Baker, 23 Md. 531.” 


The Florida Court took the following from Wheeler v. Brady, 15 
Kans. 26: 


“There is no school district election or meeting provided for in 
the constitution, there is no provision as to how school dis- 
trict officers shall be elected, appointed, or chosen, and we sup- 
pose that no one will claim that they are, by the terms of the 
constitution, to be elected at either of the elections provided for 
in the constitution; hence it would seem that the legislature 
would have complete power over the matter; that the legisla- 
ture might provide for the election or appointment of school 
district officers as it should choose, when it should choose, in 
the manner it should choose, and by whom it should choose.’ 
The cases of State v. Cones, 16 Neb. 444, and Belles v. Burr, 76 
Mich 1, were decided on the same principles.” 


Subsequently the Court said: 


“The right of suffrage is not an inherent right, but is subject 
to the disposal of the sovereign power of the state. If the 
constitution has regulated it in any department of government, 
it is subject to the limitations of that instrument, but should 
this matter, imporant as it is, be entirely relegated to the 
legislature, or left entirely to its discretion, the only limitations 
placed upon legislative power are contained in the Federal 
Constitution.” 


And, also: 


“Municipalities are auxiliaries of state governments, and the 
rights and interests affected by them are just as vital and dear 
as those involved in state and county governments, and in some 
particulars even more so. The justice or wisdom of constitu- 
tional or statutory regulations, however, are matters not sub- 
ject to our control, but we must give effect to the law ac- 
cording ‘to its meaning to be ascertained by a consideration of 
all of its provisions.” 


In its concluding remarks the opinion says: 


“It is not necessary to say what would be our conclusion if we 
were dealing with regulations of the right of suffrage secured 
by the constitution, as the voter at municipal elections under 
our constitution has no such right. The legislature under our 
system has control of this matter. In the case here the legis- 
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lature provided that certain persons should have the right to 
vote at a municipal election by paying poll taxes in arrear and 
registering two weeks before the election. The registration 
contemplated was to be under the control and supervision of 
the election commissioners, and they were required to meet on 
or before the 3d day of July and provide for the registration 
of those who were given an opportunity to do so. In passing 
upon the validity of this set we are to be guided by the rule 
that a deliberate act of the legislature must be upheld if it 
can be done without doing violence to the fundamental law. 


Its reasonableness or justice, so long as it does not contravene 
some portion of the organic law, is a matter for legislative con- 
sideration, and not subject to our control. Should we entertain 
the view that the time given in the act for registration was un- 
reasonable, the legislative view is different, and as there is no 
constitutional limitation upon its action in this respect, its will 
must stand as the law.” 


In Grout v. Illingworth, 108 N. W. 528, the Iowa Supreme Court 
held: 


“A taxpayer has no constitutional right to participate in the 
proceedings of the school district for the voting of a tax for 
the construction of a schoolhouse.” (Syllabus 4) 


And from the opinion: 


“The theory that the powers exercised by government rest upon 
the consent of the governed has never been regarded as 
making it essential that any particular taxpayer shall have had 
a personal opportunity to participate in the proceedings which 
shall result in the imposition of a tax or to participate in the 
election of the board or tribunal which shall determine the 
amount of the tax.” 


On this subject Justice Cooley in his work on Constitutional Limita- 
tions, page 1360-1361, said: 


“Participation in the elective franchise is a privilege rather 
than a right, and it is granted or denied on grounds of general 
policy; the prevailing view being that it should be as general as 
possible consistent with the public safety.” 


We believe that a paragraph from the opinion of Alter, J. in People 
v. Milan, Colo. , 5 P. (2d) 249, sums up the prevailing at- 
titude of Courts toward the problem at hand. We quote: 


“It is within the exclusive power and province of the Legisla- 
ture to fix and determine the qualifications of voters in all 
public and quasi municipal corporations, and all reasonable pro- 
visions with reference thereto will be upheld. In People et al. 
v. Lee et al., 72 Colo. 598, 607, 213 P. 583, it is said: ‘Whether 
owners of land have any right to participation in the ad- 
ministration of quasi municipal corporations “by vote or other- 
wise” is a political question merely. The right of the Legis- 
lature to create a quasi municipal corporation and provide for 
the manner of its administration and the personnel of its of- 
ficers in any manner it may see fit is well established. People 
v. Earl, 42 Colo. 238, 94 P. 294.’” 


Municipal and school district bonds are usually issued to mature 
in ten or twenty years. The real property within the bonded district 


374 


will, in all probability, remain in the district and be burdened with the 
taxes required to pay the interest and retire the bonds, whereas the 
personal property may be, or at least is more apt to be, removed within 
a relative short period of time following the creation of the bond lia- 
bility. At any rate, we believe that there is a sufficient difference in 
the two classes of property to justify a classification based on the own- 
ership thereof. 


In our opinion a law such as you inquire about would pass any con- 
stitutional tests which now exist. 


February 17, 1941 
Mr. Charles B. Beckenhauer, County Attorney, West Point. 
You say: 


“Is the County obligated to pay the expense of using a building 
for the general or primary election when said building is a 
school house belonging to a school district; a building belonging 
to the city such as the city library or city municipal building 
and a building belonging to a township such as a township hall? 


In other words must the school district, city, or township permit 
the County to use its buildings as a polling place free of charge 
for the General and Primary election of the State, County and 
National election?” 


Public buildings, such as school houses, municipal buildings, or a 
township hall, may properly be used as polling places during a primary 
or general election, but we know of no law whereby the county could 
compel the school district, city, or township to permit such use. There- 
fore, we are of the opinion that if the school district, city, or township, 
as the case may be, insists upon compensation for the use of such build- 
ings that the county must pay the same. As a practical matter, how- 
ever, it is doubtful if such request would be made. 


October 15, 1941 
Mr. Andrew D. Mapes, County Attorney, Norfolk. 
In your letter of October 9, you say: 


“An election has been called, in School District No. 2, of Madi- 
son County, on the question of the establishment of a Junior 
College. This election is to be held on October 28th. 
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“I would appreciate an opinion from your office as to whether 
or not you consider it legal to have absentee and mail voting 
at such an election, and also, as to your opinion regarding the 
mechanical carrying out of the absentee and mail voting.” 


Section 32-813, Compiled Statutes of Nebraska, 1929, provides that 
absent and disabled voters may vote at all elections of every kind held 
in the state and this would include an election on the question of the 
establishment of a junior college under the provisions of Chapter 79, 


an 


Article 28, Comp. St. Supp. 1939. Under the provisions of Chapter 32, 
Article 8, the county clerk is placed in charge of the voting of absent 
and disabled voters and the only exception to this is in the case of 
municipal elections when the municipal clerk is in charge thereof. 
Therefore, the county clerk would have charge of such voting in the 
election which you mention. 


Section 79-2804, Comp. St. Supp. 1939, provides that the board of 
education of the local school district must provide the ballots and this 
would include ballots for absent and disabled voters, which ballots 
should then be delivered to the county clerk for use in the election. 


September 29, 1942 
Mr. E. E. Richards, County Attorney, Oshkosh. 
You say: 


“A petition has been circulated for the purpose of placing a 
man’s name on the ballot for a county office at the general 
election; sufficient names have been obtained for said purpose 
provided the signatures, or enough of them, are lawful signa- 
tures; the only point to be determined in the matter is the 
signatures of certain women who signed as: ‘Mrs. John Doe’; or 
‘Mrs. E. E. Richards’. They signed ‘Mrs.’, then using their 
husband’s first name, or initials, then their last name; if these 
signatures are legal, then the petition contains enough names; 
if they are not legal signatures, then there is not enough names 
on the petition, that there would be less than two hundred 
names which would be required for a county office in our 
county. Are the aforesaid signatures legal signatures for fhe 
purposes above mentioned ?” 


We are of the opinion that voters, in signing a petition to place the 
name of a candidate upon the election ballot, are entitled to use the 
name by which they are generally known in the community. It was 
held in Huff v. Election Board, (Okla.) 32 P. (2d) 920, 93 A. L. R. 906, 
that a married woman was entitled to file for public office by the name 
of ‘Mrs. I. L. Huff’ where she had used said name in transacting her 
private and official business and was generally known by such name in 
the community. It would seem only logical that the same rule would 
apply to the signing of election petitions. 


October 31, 1942 
Mr. Arthur O. Auserod, County Attorney, Bartlett. 


You state that a group of men who are about to be inducted into the 
army will be assembled in Bartlett on Monday next, the day before the 
general election, and that they desire to vote before leaving the county 
on that day for the induction center. You inquire whether or not they 
may do so. 


The law on this subject as it appeared in the 1929 Compiled Stat- 
utes and in the 1933 Compiled Statutes Supplement reads as follows: 


Section 32-801. ‘Any qualified elector of this state who is 
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about to be absent from the county of his residence on the 
day of any primary or other election, may vote at such elec- 
tion upon compliance with the provisions of this act and in 
manner hereinafter set out. * * *” 


Section 32-802. “Such voter not more than thirty nor less than 
two clear days before such election shali apply in writing 
under oath to the county clerk of the county of his residence, 
* * * that he is about to be absent from said county on the 
day of such election, naming the day, and that he desires to 
vote at such election; * * *” 


Under these provisions it is clear that a voter could not have voted 
during the last two clear days before election and because this has been 
the law in Nebraska for many years the idea is quite prevalent that it 
is impossible for one about to be absent on election day to vote in any 
manner on the two days just preceding the election. However, the leg- 
islature in its 1941 session amended the sections, above referred to, to 
read as follows: 


Section 32-801. “Subdivision 1. Any qualified elector of this 
state who is about to be absent from the county of his resi- 
dence on the day of any primary or other election, but who is 
present after ballots are available, may appear in person be- 
fore the county clerk, as issuing officer, may obtain his ballot 
and may vote it in like manner as an absent voter before leav- 
ing home, * * *” 


Section 32-802. “Subdivision 1. Any qualified voter of this 
state who will be absent from the county of his residence on 
the day of any primary or other election and who does not ap- 
pear before the county clerk, as issuing officer, in person, to 
obtain his ballot and vote it before leaving home, may, not more 
than thirty days nor less than two clear days before such 
election apply in writing by mail to the county clerk of the 
county of his residence, as issuing officer, and may request that 
the issuing officer forward to him by mail the formal applica- 
tion for an absent voter’s ballot. * * *” 


In view of the changes made by the 1941 amendment, it is our 
opinion that one who is about to be absent from the county of his resi- 
dence on election day may appear in person before the county clerk, 
obtain his ballot and vote it before leaving home in the manner pre- 
scribed any time after the ballots are available, including the last two 
clear days before election. The inductees referred to by you may there- 
fore vote in person in the county clerk’s office on Monday. 


December 7, 1942 
Mr. Charles Beckenhauer, Jr., County Attorney, West Point. 
You say: 


“At the general election on November 3, 1942, one of our local 
school board members was elected to the office of County Su- 
pervisor also. May this person hold both offices at the same 
time?” 


Our court held in State v. Weston, 4 Neb .234, that one holding the 
office of secretary of state was also entitled to hold the office of ad- 
jutant general. The court said: 
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““* * * Nor do we see any reason why the person who happens to 
hold the office of secretary of state, may not, at the same time, 
hold that of adjutant general. It is true, that the duties of the 
two offices are entirely dissimilar, but they are in no respect 
antagonistic, and, so long as the incumbent is willing to under- 
take the performance of both, in the absence of law prohibiting 
it, we are of the opinion he may do so.” 


The offices of county supervisor and member of a school board are 
not incompatible and we are therefore of the opinion that one person 
may hold both such offices at the same time. 


ELECTRICITY 
January 6, 1941 


Nebraska State Railway Commission. 


You ask whether or not one desiring to build within this state 
wholly upon private property a 7200 volt transmission line which will 
not cross nor parallel a highway railroad track communication line or 
other power line must obtain authority from the Nebraska State Rail- 
way Commission. 


Aside from the question of jurisdiction over convenience and neces- 
sity, upon which we will not presume to pass, it is our opinion that no 
such authority is required by the Nebraska statutes under the circum- 
stances described. 


Chapter 242 of the 1915 Session Laws, now appearing as Sections 
86-313 to 86-315, inclusive, Compiled Statutes of Nebraska for 1929, 
appears to be most nearly in point. This act is so contradictory in its 
provisions that it is difficult to determine its exact meaning. However, 
considering the act as a whole, together with the history of the enact- 
ment, we are led to the conclusion that in so far as physical construction 
is concerned at least, its only purpose is to provide for protection and 
safety of existing communication and power lines and to promote pub- 
lic safety upon the highways and at railroad wire crossings and conse- 
quently where none of these are involved the act requires nothing. 


The premises being as above mentioned, the most that could be re- 
quired in any view of the statute would be the filing of a route map 
and specifications. No doubt these will be furnished the Commission for 
its records upon request in any event. 


July 11, 1940 


Nebraska State Railway Commission. 


The information furnished with your letter of July 1 indicates 
that the Consumers Public Power District of Columbus, Nebraska, has 
leased, with option to purchase, the electric current transmission lines 
and properties forming the Columbus division of the Northwestern . 
Public Service Company, and you inquire whether or not the law pro- 
vides for an application to the Railway Commission for a permit to 
sell and convey this property if the option is exercised. 
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No regulation adopted by the Commission requires such an appli- 
cation and the only statutes anywhere near in point appear to be 
Sections 75-1004 and 75-1005, Compiled Statutes of Nebraska Supple- 
ment for 1939. These sections provide a method for giving notice and 
effectively carrying out the purpose set forth in Article X, Section 3, 
of the Nebraska Constitution, Section 75-1004 reads as follows: 


“No public utility corporation or common carrier shall con- 
solidate its stock, property, franchise, or earnings, in whole 
or in part, with any other public utility corporation or common 
carrier owning a parallel or competiny property without per- 
mission of the Nebraska State Railway Commission; and in 
no case shall any consolidation take place except upon public 
notice of at least sixty days to all stockholders.” 


Section 75-1005 merely provides the method for giving notice. 


It appears that the Consumers Public Power District does not own 
any property parallel to or competing with the property of the above 
mentioned company, but that it proposes to purchase all of the trans- 
mission lines and other property required to serve the area now served 
by the so-called Columbus division of said company. It appears further 
that the company will withdraw from this area and will not operate 
parallel or competing lines. In view of the wording of the statute, it 
is our opinion that it does not require an application to the Railway 
Commission for a permit for this transaction. 


February 15, 1939 
Mr. John E. Newton, County Attorney, Ponca. 


It appears that the following is the pertinent part of Section 17-508, 
Compiled Statutes of Nebraska for 1929, insofar as your inquiry is 
concerned: 


“Any city of the second class or village is hereby authorized 
and empowered to enter into a contract for the furnishing of 
electricity, power, steam or other product of any system or 
plant, owned and operated by such city or village to any person 
or corporation, if the furnishing of such electricity, power, 
steam or other product shall not interfere with the proper pur- 
poses for which the lighting, heating, waterworks or other 
plant of such city or village was intended. Any city of the 
second class or village is hereby authorized and empowered to 
enter into a contract with any person or corporation either 
within or without the corporate limits of such city or village 
for the furnishing of electricity, power, steam, or other product 
to such city or village or to any electric, power, steam, or 
other system or plant owned and operated by such city or vil- 
lage. * * * Before any city of the second class or village shall 
make any contract with any person or corporation within or 
without such city or village for the furnishing of electricity, 
power, steam, or other product to such city or village, or 
any such municipal plant within such city or village, the ques- 
tion shall be submitted to the electors voting at any regular 
or special election upon the proposition, and such city of the 
second class or village may by a majority vote at such elec- 
tion, vote bonds or taxes for the purpose of defraying the 
cost of such transmission line and connection with any person, 
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firm, corporation: or other city or village with which it may 
enter into a contract for the purchasing of electricity, power, 
steam or other product.” 


It does not appear that the Statute makes any distinction between 
purchase of electric current for the use of the city in lighting the streets, 
pumping water, etc., and in purchasing it to retail. 


The question was raised, in the case of Central Power Company v. 
Central City, Nebraska, 282 F. 999, that a contract of the city was 
void because no such vote had been taken. The Circuit Court of Ap- 
peals held that the contract was not ultra vires and that as the Power 
Company had recognized the validity of the contract, they could not 
cancel it as they sought to do in order to collect higher rates than 
those provided in the contract. It appears, however, that the Statute 
does require a submission of such contracts to a vote. 


ESCHEATS 
March 19, 1942 
Mr. John P. Misko, County Attorney, Ord. 


Relative to the above matter, I have checked the law and it is our 
opinion that the personal estate, as well as the real estate, in this mat- 
ter escheats to the state. Section 30-102, Compiled Statutes of Nebraska 
for 1929, provides with relation to real estate in the seventh subdicision: 


“Seventh. If the deceased shall leave no kindred nor husband 
nor wife, the estate shall escheat to the State of Nebraska.” 


In the following section, Section 30-103, Compiled Statutes of Nebraska 
for 1929, with relation to the distribution of personal estate, the sixth 
subdivision is as follows: 


“Sixth. The residue, if any, of the personal estate shall be dis- 
tributed in the same proportions to the same persons as pre- 
scribed for the descent of real estate.” 


In the O’Connor case, the court there held that both the personality 
and the realty of O’Connor escheated to the state. In the Supreme 
Court this case is found in 117 Neb. 636. While in that decision there 
is no particular discussion of this phase of the question, a big share 
of the O’Connor estate was personal property and as such has been 
escheated to the State of Nebraska. In addition to that, Article VII, 
Section 3, Subdivision 4, of our Constitution, is as follows: 


“Fourth. The net proceeds of lands and other property and 
effects that may come to this state, by escheat or forfeiture, or 
from unclaimed dividends, or distributive shares of the estate 
of deceased persons.” 


It would seem that from these sections the personal property does 
escheat. In addition, we find that this is in line with the general hold- 
ings of the courts. In 30 C. J. S. 1167, the general rule is laid down 
as follows: 


“Personal property does not escheat in the original and tech- 
nical sense of the term, but the doctrine of escheat is, in effect, 
applied to personalty as well as to realty. The doctrine extends 
to intangible as well as to tangible property, and generally to 
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all rights of property of any nature whatever.” 


and cites numerous cases. One of these cases cited is the case of In 
re Payne’s Estate, 242 N. W. 553, being a Wisconsin case. In that case, 
the Wisconsin Supreme Court, construing unconstitutional provisions 
very similar to ours, held that the words in their Constitution “all 
property” as used in connection with the word “estate” in this provision 
was meant to include all property real or personal and in a well rea- 
soned opinion held that personal property would escheat the same as 
real estate. 


We, therefore, give it as our opinion that these sections govern and 
that the provisions of Section 26-1516, Compiled Statutes of Nebraska 
for 1929, can have no application in the present case, it apparently be- 
ing the intent of that section to dispose of such property as was not 
claimed by legitimate heirs. If there is anything further along this 
line that we can be of assistance to you, let us know, and kindly keep us 
advised as to the developments in the case. 


ESTATES 
February 13, 1939 
Mr. Arthur O. Auserod, County Attorney, Bartlett. 


Speaking with reference to certain property in your county that 
belonged to one who died intestate you say: 


‘Deceased left no wife surviving, no issue, nor father nor 
mother, nor sister nor brother, no grandfather nor grand- 
mother, no nephews nor nieces, no great grandfather nor great 
grandmother, no uncles nor aunts; but was survived by a 
cousin and a grand nephew.” 


You ask whether, in the opinion of this office, the property escheats 
to the state. 


No, the property left by the deceased does not escheat to the state. 
It goes to his heir or heirs at law. 


May 8, 1941 
Mr. Frank J. Brady, State Tax Commissioner. 


Reference is made to your letter of March 27, in which you ask 
whether the State of Nebraska in enforcing its estate tax under Chap- 
ter 77, Article 23, is interested only in estates of $100,000.00 or more or 
whether it has any interest in estates of a lower valuation for the 
purpose of this estate tax. 


Under the Federal Revenue Act of 1926 certain federal taxes were 
laid upon the transfer of the estates of decedents. For the purpose of 
determining the value of the net estate for taxation an exemption of 
$100,000.00 was allowed (Title 26, Section 812a, U. S. C. A.). 


Under the provisions of Title 26, Section 813 (b), it was provided 
that the tax laid should be credited with the amount of any estate, in- 
heritance, legacy or succession taxes actually paid to any state in 
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respect to any property included in the gross estate, but not to exceed 
80% of such tax. 


These federal statutes are the basis for Section 77, Article 23, 
which imposes a state estate tax equal to 80% of the estate tax pay- 
able to the United States government under the provisions of Federal 
Revenue Act of 1926. 


By the Federal Revenue Act of 1932, an additional estate tax was 
imposed by the federal government which is calculated after an exemp- 
tion of $40,000.00 instead of $100,000.00 (Title 26, Section 935, U. S. 
Code Ann.). It is provided, however, in Section 936 (a) that the 80% 
credit allowed on the basic estate tax hereinbefore referred to shall not 
be allowed in respect of such additional tax. 


It would be our judgment, therefore, that the state estate tax 
which is levied under Chapter 77, Article 23, Compiled Statutes of Ne- 
braska for 1929, would have to do only with estates subject to the basic 
estate tax as above described and would, therefore, be limited to estates 
involving more than $100,000.00 in value. 


February 17, 1942 
Mr. Emil J. Eret, County Attorney, Crete. 
Under date of February 9, you say: 


“I wonder if your office would give me an official opinion rela- 
tive to interest on tax claims filed under 77-307 C. S. 1941. 


Should the claim be filed for the principal amount of taxes as 
provided in said Section and then interest charged on that 
amount as in the case of other claims filed against estates; 
or, for example, if a tax claim is filed under said Statute for 
the years 1939, 1940 and 1941, should he assume that the tax 
computed thereunder for the year 1939 was delinquent from the 
same date that personal property taxes were delinquent for 
that year and charge interest thereon as of property that was 
regularly assessed and on which taxes remain delinquent and 
add such interest to the principal amount computed and so on 
for the remaining two years?” 


This statute provides for the taxation of omitted property at a 
higher rate than property of the same class would have borne had the 
taxes been seasonably paid. 


If this provision is upheld, and we believe it will be, we do not be- 
lieve that any claim for interest or penalties of any kind should be 
exacted since they are not specifically provided for in the statute. 


The legislature apparently intended to classify this property differ- 
ently than it would have been classified had taxes been paid upon it 
during the lifetime of the decedent. However, there is nothing to evi- 
dence any intention under this construction of the statute that the leg- 
islature intended to add interest or penalties in addition to the advanced 
rate of taxation imposed. 


For the reasons above set forth, we would be of the opinion that the 
claim should be prepared in the manner provided by the statute but that 
no interest or penalties should be added. 


—382— 


February 17, 1942 
Mr. Maynard M. Grosshans, County Attorney, York. 
Under date February 3, you say: 


“The above act was approved May 9, 1941 with the emergency 
clause, thus becoming effective as of that date. Provision is 
therein made for assessment of taxes against estates of de- 
ceased persons for the three taxing periods preceding the one in 
which death occurred, where the decedent failed to return per- 
sonal property for taxation. 


“In applying the act it appears that it can only be intended to 
apply to the estates of persons dying after its passage, for 
several reasons. First, any attempt to apply it prior to date of 
passage results in practically all cases in a situation where all 
claims have been barred by order of the court, and in many 
cases the estates have been closed. Second, the law would not 
operate equally with respect to estates closed, estates still 
open with no inventory on file, and estates with inventory al- 
ready on file, but claims barred. Third, there would appear to 
be some question as to the application being retroactive where 
estates pending at passage are affected. 


“I have studied this bill carefully and am at loss to find a 
rational, practical application, except as stated, and even where 
it is applied to estates of persons dying after its passage, I am 
wondering if taxing periods prior to death should be taken 
into account. 


“I will appreciate an opinion from your office as to practical 
application of the act.” 


We have taken the view that this statute applies to pending es- 
tates whether the deceased died before or after the passage of the bill. 


So far as this might make the law retroactive in its application, 
we regard as immaterial since no one has a vested right to escape taxa- 
tion on property on which the tax should have been paid. 


Apparently the intention of the legislature was to apply the stat- 
ute to estates when and as inventories might be filed in them. 


The fact that an estate might be open and no inventory filed al- 
though due would not seem to be material in view of the power of the 
court to require such inventory to be filed forthwith. The duty to 
require this to be done would seem to be a necessary corollary to the 
duty imposed to check on inventories in pending estates. 


The fact that claims might be barred without inventory being filed 
would not seem to us to be conclusive. While the tax statement is re- 
quired to be filed as a claim for the purpose of being passed on in the 
course of the administration of the estate, it is plain that it is not the 
same kind of a claim as that of any other creditor. It is not necessary 
to file a claim against an estate for taxes. It is the duty of the per- 
sonal representative to pay the same without claim and this claim men- 
tioned in Section 77-307 we take to be a special kind of a claim not 
covered by the general statute provided for the barring of claims. 


As to the taxing periods affected, the bill clearly states that it is 
to affect the taxing period during which the person died and three tax- 
ing periods preceding. 
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If by any chance the estate has bk. permitted to lie dormant until 
after the taxing period in which the decedent died, it is probable that 
later taxes would not be covered by the provisions of Section 77-307. 


We believe that the construction above outlined is the natural and 
proper construction of the statute and we do not believe that it is in 
any way inimicable to our constitution nor void for any other reason. 


ESTATE TAX 
March 1, 1940 
Mr. John Havekost, State Treasurer. 


Referring again to the letter of date August 19, under the hand of 
T. W. Bass, State Treasurer, which enclosed for examination and opinion 
ment of estate tax due the State under Article 23, Chapter 77, Com- 
a request for refund from the State on account of claimed overpay- 
piled Statutes, 1929, to which we made reply under date August 30, 
1939, it now appears that the return made by the executor under the 
Federal revenue tax has been so amended or altered that a refund has 
been allowed for overassessment and overpayment in the amount of 
$4300.94, plus interest. It also appears that an amended estate tax 
return has been made to the State Tax Commissioner, conforming the 
State estate tax return to the return made to the Federal authorities. 


It would now appear, as a matter of fact, that the original State estate 
tax return was erroneous and that a larger sum has been paid you 
than should have been paid. 


You were asked to act under the authority of Section 84-304, 
from which we quoted in our original letter and from which we again 
quote the following provision: 


“Whenever it is ascertained that by mistake or otherwise any 
county treasurer, or other person, has paid into the state 
treasury any sum not due the state, the auditor shall, on the 
state treasurer’s certificate stating that such sum has been 
paid to him and that it was not due the state, refund to said 
county treasurer, or other person, the amount so paid, by draw- 
ing a warrant therefor upon the state treasury.” 


We expressed some doubt in our original letter as to whether this 
section referred to moneys derived from taxation. However, the ex- 
ecutor, acting on behalf of the estate of Julia Larrabee Love, is de- 
sirous of having a certificate made by you as State Treasurer, which 
will present the matter to the Auditor, so that he may act upon the 
matter and either allow or refuse the claim and thus permit further 
action to be taken as the law provides. 


We would see no objection to this procedure, providing your cer- 
tificate covers such matters as appear from the records of your office. 


If a copy of the second amended estate tax return referred to 
above were submitted to you by the Tax Commissioner, together with 
such other details as may be necessary to develop the facts as they 
appear in his office, we think you might well certify as to the amount 
of money received under the original tax return and also to the fact 
that the additional information has been furnished you, which is 
contained in the second amended tax return. As to whether or not the 
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sum originally paid to you included any sum not due the State, would 
be a matter of deduction and legal conclusion from the facts as you 
set them out. The Auditor then would be in a position.to ask this 
office as to what action should be taken by him with regard to drawing 
a warrant therefor, in view of the specific appropriation of this money 
which has been made to the State Assistance Fund and the provisions 
of Article III, Section 25, of the Constitution providing that no money 
shall be drawn from the treasury except in pursuance of a specific ap- 
propriation made by law. 


EXTRADITIONS 
May 12, 1941 
Mr. William Keeshan, County Attorney, Albion. 


You have asked whether or not a defendant can be extradited from 
another state on a bastardy warrant. 


Section 29-728 Compiled Statutes of Nebraska, Supplement for 
1939, provides, in part, as follows: 


“Whenever the governor of this state shall demand a person 
charged with a crime in this state * * * he shall issue a war- 
nany 2s: 


Section 29-729 contains the following provision: 


“When the return to this state of a person charged with crime 
in this state is required, the prosecuting attorney of the county 
in which the offense was committee shall present to the gov- 
ernor his written application for a requisition for the return of 
the person charged, in which application shall be stated the 
name of the person so charged, the crime charged against him, 
* « * and that the proceeding is not instituted to enforce a 
private claim. The application * * * shall be accompanied by 
two certified copies of the indictment returned, or information 
and affidavit filed, or of the complaint made to the magistrate, 
stating the offense with which the accused is charged.” 


A bastardy action has been termed a quasi criminal proceeding. 
See Bolich v. Robinson, 106 Neb. 449, 184, N. W. 218. But the pur- 
pose of the proceeding is to determine the paternity of a child born 
to an unmarried woman, or to be born to her, and if the accused be 
found to be the father, to require him to provide for the maintenance 
of such child. No indictment is returned and no information is filed. 


The suit is essentially a civil action. In re Walker, 61 Neb. 803, 86 N. W. 
510; Munro v. Callahan, 41 Neb. 869, 60 N. W. 97. 


In view of the above, it is our opinion that a defendant cannot be 
extradited from another state on a bastardy charge. 


August 6, 1942 
His Excellency, Dwight Griswold, Governor. 
In your communication of even date you state that a representative 
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of New York has filed a request by the Governor of New York for the 
extradition of Theodore F. Blackwell, who is wanted in New York as a 
parole violator. You state that the question has now been raised as to 
the right of the New York representative to apprehend and take this 
man back to New York without extradition, and ask the opinion of this 
office as to the power and right of the New York officer to do this. 


Comp. St. Supp. 1941, Sec. 29-2638, provides that the governor of 
this state is authorized to execute a compact on behalf of Nebraska 
with any of the states of the union joining therein, in accordance with 
the Act of Congress authorizing interstate compacts between states for 
mutual assistance and the prevention of crime. The terms of this con- 
tract are set out in this section and, among other things, it is provided 
that if between signatory states, a sending state may at all times enter a 
receiving state, and there apprehend and retake any person who is placed 
on probation or parole. The act provides that for that purpose, no for- 
malities will be required other than establishing the authority of the 
officer and the identity of the person to be retaken, and all legal re- 
quirements to obtain extradition are expressly waived by the compact 
agreement. The decision of the sending state to re-take any person on 
parole or probation is conclusive and may not be inquired into or re- 
viewed in the receiving state. 


Assuming that the State of New York has entered into such a com- 
pact with the State of Nebraska, there can be no question that the 
New York representative has the right and power, upon establishing 
his identity, to take and return to New York any person who is on parole 
or probation in the latter state. If there is any question about the 
identity of the person to be re-taken, probably the prisoner might apply 
to the Courts for a writ of habeas corpus, but the requirement that 
extradition proceedings be had, as in the case of a person wanted for a 
crime in another state, has no application under the express terms of 
the act. : 


If, however, there should be any criminal charge pending against 
the parolee in this state, or he is suspected of having committed any 
crime in this state, he cannot be removed without the consent of this 
state until discharged from prosecution or imprisonment for such 
offense. 


FAIRS 
December 14, 1939 
Mr. William Keeshan, County Attorney, Albion. 
You say: 


“TI have again been requested by the County Board to write 
you relative to the interest that the-County has in the Fair 
grounds and buildings of the Boone County Fair Association 
which has been operated under the provisions of 2-201 to 
2-227, inclusive, 1929 Compiled Statutes. 


“The particular question now seems to be just what interest 
has the County in the Fair Association property which consists 
of an acreage of land and numerous buildings which have been 
constructed. The question really asked by the County Board 
is whether or not the County has such an interest as would 
warrant their paying to the Fair Association a total of $4,000.00 
yearly.” 
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Section 2-201, Compiled Statutes of Nebraska for 1929, reads in 
part as follows: 


“« * * in counties having less than fifty thousand (50,000) 
population the county board shall assess so much of the one- 
fourth mill levy as will raise Two Thousand Dollars ($2,000.00), 
and may, if the premiums and permanent improvements war- 
rant it, levy such part of an additional one-fourth mill levy 
as will produce an additional Two Thousand ($2,000.00) dol- 
lars, or any part thereof * * *” 


It seems to be left largely to the discretion of the County Board 
whether they will allow more than $2,000.00 or not, but I take it a 
County Board will not feel justified in allowing in excess of $2,000.00 
unless the permanent improvements are of a very substantial char- 
acter and of a value much in excess of any mortgage that may be 
outstanding against them. 


March 13, 1939 
Mr. William Keeshan, County Attorney, Albion. 
You say: 


“T have been requested by the County Board to write you rela- 
tive to a question which they have pertaining to the Boone 
County Fair Association which is organized under the provisions 
of Section 2-201 to 2-227 inclusive, 1929 Compiled Statutes. 


“The question which has arisen is one of what duties and lia- 
bilities there are upon the county relative to the property, 
title of which is in the Fair Association subject to a real estate 
mortgage covering the grounds which said mortgage is de- 
linquent. I have advised the County Board that there is no 
liability upon the county other than to make a levy for such a 
portion of a one-fourth mill levy as will raise $2,000.00. The 
County Board has been requested by the Fair Association to 
make a levy for that part of an additional one-fourth mill 
levy as will raise an additional $2,000.00 and to date the county 
board has not seen fit to do so. 


“The Fair Association state that they have been advised by 
an attorney that the county and individual members of the 
Association are liable for a deficiency on the real estate 
mortgage, which mortgage is a first lien against the fair 
grounds and buildings located thereon. I have advised the 
County Board and the Association that neither the county or 
the individual members of the Association would be liable on a 
deficiency judgment. It would appear to me that a deficiency 
would be good only as against the property owned by the As- 
sociation.” 


I am of the opinion you are right in your opinion that neither the 
county nor the members of the County Fair Association will be liable 
to the holder of the mortgage for any deficiency there may be if the 
fair grounds belonging to the Boone County Fair Association are sold 
to pay off the mortgage indebtedness and fail to bring enough for 
that purpose. 


I assume, in making this statement, that neither the county nor 
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any of the members of the County Fair Association signed the note the 
mortgage was given to secure. 


August 7, 1941 
Mr. William Keeshan, County Attorney, Albion. 


You ask whether or not a fair association can qualify for the 
county appropriation for county fairs by holding a 4-H club show. 


Section 2-202, Compiled Statutes of Nebraska for 1929, provides 
that in order to qualify as a county fair, certain premiums must be 
awarded. 


It seems that a county fair could qualify under this provision by 
holding a 4-H club show, provided premiums were offered on each of 
the subjects named in said section, and if all of the other qualifications 
for a county fair were met. 


FAIR TRADE ACT 
February 19, 1942 
The Board of Regents, University of Nebraska. 


We are in receipt of your recent letter containing a resolution of 
The Board of Regents asking whether or not The Board of Regents is 
obligated by reason of the provisions of Section 85-114, Compiled Stat- 
utes of Nebraska for 1929, to sell books from the University Book Store 
to students at cost, in view of the provisions of Chapter 59, Article 11, 
C. S. Supp. 1939, which is generally known as the Fair Trade Act. 


The real question under consideration is whether or not the pro- 
visions of Chapter 59, Article 11, C. S. Supp. 1939, repealed Section 
85-114, Compiled Statutes of Nebraska for 1929, or whether Chapter 59, 
Article 11, included the state of Nebraska, its agencies and ‘yovernmental 
subdivisions, within the purview of the act. 


We think not. 


Section 85-114, Compiled Statutes of Nebraska for 1929, reads as 
follows: 


“The regents shall procure all text books to be used in the uni- 
versity, and shall furnish them to students at cost. The regents 
may, upon proper evidence of the good character of any student 
and his or her ambition to acquire an education and inability to 
provide his or her own means therefor, donate to such student 
all text books he or she may need, and, by a two-thirds vote, 
may appropriate money to pay other expenses for such student: 


Provided, such student will render an immediate equivalent in 
personal services for such appropriation or give a sufficient 
obligation that he or she will reimburse the regents within five 
years.” 


Section 59-1109, C. S. Supp. 1939, is the next to the last section of 
Chapter 59, Article 11, and reads as follows: 


—388— 


“All acts or parts of acts inconsistent herewith are hereby re- 
pealed to the extent of such inconsistency.” 


The general rule is set out in 59 C. J. 1103, Paragraph 653, as 
follows: 


“The state and its agencies are not to be considered as within 
the purview of a statute, however general and comprehensive 
the language of such act may be, unless an intention to include 
them is clearly manifest, as where they are expressly named 
therein, or included by necessary implication. This general 
doctrine applies with especial force to statutes by which prerog- 
atives, rights, titles, or interests of the state would be divested 
or diminished; or liabilities imposed upon it; but the state may 
have the benefit of general laws, * * *.” ; 


The rule is also set out in 25 R. C. L. 784, Section 32, as follows: 


“The presumption of a legislative intent to exclude the state 
from the operation of a statute is based on the fact that laws 
are ordinarily made for the government of citizens and not of 
the state, and the probability that, if the legislative power in- 
tended to divest the sovereign power of any right, privilege, 
title or interest, it would say so in express words. Where an 
act contains no words to express such an intent, it will be 
presumed that the intent does not exist.” 


The Nebraska Supreme Court in the case of Anstine v. State, 137 
Neb. 148, 288 N. W. 525, sets out the rule in Syllabus 4 as follows: 


“Where the statutory language providing for service when the 
state is a party defendant, provides for such service only in 
general terms, the state is not bound by the general words of a 
statute which, if applied, would operate to encroach on its sov- 
ereign rights and injuriously affect performance of its func- 
tions, unless the contrary is declared or necessarily implied.” 


In the opinion, page 528, the court refers to the rule as expressed 
in 2 Lewis Sutherland, Statutory Construction (2d ed.) 9538, sec. 514, 
as follows: 


“Tt is a general rule that the state is not bound by the gen- 
eral words of a statute, which, if applied, would operate to 
trench (encroach) on its sovereign rights, injuriously affect 
its capacity to perform its functions, or establish a right of 
action against it, unless the contrary is expressly declared or 
necessarily implied.’ ” 


In the Nebraska case of In re Rudge’s Estate, 207 N. W. 520, is 
found the following language by the court, page 521: 


“In 1869 the Legislature of the state, by legislative act (Laws 
1869, p. 250), provided for a state cemetery, to be managed 
and controlled by a board of three trustees, and created such 
trustees a body corporate. The body corporate, so created, is 
one of the appellants. It may be conceded that, ordinarily, 
statutes, in general terms, do not affect the state or its sub- 
subdivisions, if such statutes in any way restrict or diminish 
the rights of the state or its subdivisions, and that statutes 
will not be construed as imposing a tax upon the property of 
the state or its agencies, unless clearly expressed or necessarily 
implied.” 


In the Nebraska case of Dill v. Hamilton, 291 N. W. 62, Justice 
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Paine, in a dissenting opinion, refers to the rule as set out in 25 
R. C. L. as the rule that should be followed in this state. 


An examination of Section 59-1101, C. S. Supp. 1939, which purports 
to define certain terms used in the Fair Trade Act describes ‘‘person” 
to mean an individual, a corporation, a partnership, an association ,a 
joint-stock company, a business trust or any unincorporated organ- 
ization. 


It is our belief that if the Legislature had intended to include the 
state of Nebraska, its agencies and governmental subdivisions, within 
the purview of this act, they would have so expressly stated in the act, 
and we find no place where the state, its agencies or subdivisions, is 
expressly included in the act, and further find no provision of the act 
which we believe includes the state, its agencies or governmental sub- 
divisions, by implication. 


It being our opinion that the state of Nebraska, its agencies and 
governmental subdivisions, not being within the purview of Chapter 
59,- Article 11, C. S. Supp. 1939, and Section 85-114, Compiled Statutes of 
Nebraska for 1929, reading to the effect that the regents of the uni- 
versity shall furnish books to the students at cost that The Board of 
Regents are obligated to sell said books at cost to the students. 


Trusting this answers your inquiry satisfactorily. 


FEEBLE-MINDED 
April 8, 1942 


Rea Buchanan, M.D., Secretary, Board of Examiners for Mental 
Defectives Institution for Feeble-Minded, Beatrice. 


You have asked us whether or not the Board of Examiners for 
Mental Defectives can order the sterilization of one who has not been 
committed to the Nebraska Institution for Feeble Minded, or one who 
has been committed by the court, but has not been admitted to the 
Nebraska Institution for Feeble Minded. 


Please be advised that the provisions of Chapter 163, Laws 1929, be- 
ing Chapter 83, Article 15, Compiled Statutes 1929, were upheld by 
our Supreme Court in In Re Clayton, 120 Neb. 680, so far as such pro- 
visions relate to the sterilization of a feeble-minded person as a con- 
dition prerequisite to his parole from a state institution. 


Reference to Section 83-1501 Compiled Statutes 1929, discloses that 
the provision for sterilization relates to those discharged or paroled. 


It would, therefore, be our opinion that no person should be steril- 
ized except one who has not only been admitted to the Institution for 
Feeble-Minded, but is about to be discharged or paroled, as is provided 
in the statute. 


FEDERAL GRANTS 
February 14, 1942 
Mr. Philip H. Robinson, County Attorney, Hartington. 
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We have your inquiry regarding the steps necessary for the 
county to stop using WPA. 


There is nothing in the Nebraska statutes regarding this. There- 
fore, we have investigated through the WPA here and we find that all 
that is necessary will be a letter of instruction from your county board 
to the WPA office informing them what projects the county wishes to 
abandon on March 15, or any other date that they see fit. There are 
no other steps required to withdraw from this WPA set-up. 


FEDERAL OFFENDER 
September 24, 1941 
Mr. Edwin Moran, County Attorney, Nebraska City. 


In your communication of September 19th you state that you have 
a man in your jail charged with a violation of the state law; that he 
has been convicted of a crime in the federal courts in Minnesota, 
and sentenced; that the United States now desires you to surrender 
the prisoner so that he may serve his federal sentence. You state that you 
are in doubt as to your right to hold this man, in view of his previous 
conviction, and ask the opinion of this office with regard to your 
power and right to retain custody of the defendant and try him for 
violation of the state laws. 


In our opinion there is no question of your right to hold the man 
until he has been tried for the offense under the state laws, and if he 
is convicted he may be sentenced to the Nebraska penitentiary. The 
federal authorities cannot take him away from you, and in our opinion 
they will not try to do so. 


FEES 
January 17, 1940 
Mr. W. C. Conover, County Attorney, Grant. 
You say: 


“A short time ago an attorney came to our county clerk and 
presented a copy of a mortgage with the request that the 
clerk certify under the seal of his office that the copy was a 
true copy of an original mortgage filed and recorded in his 
office. A dispute arose as to the proper fee to be charged. 


The attorney insists that the only fee is for the certificate and 
seal since the clerk did not do any of the copying. Section 
33-114, 1939 Supp. recites as to fees that “the county clerk as 
ex-officio register of deeds shall receive for * * * copying of 
record, for each ten words, one cent; certificate and seal, 
twenty-five cents.” 


In answer to the question you ask, I will say the county clerk is 
entitled to receive a fee of one cent for each ten words contained in a 
copy of an original mortgage filed in his office, and in addition thereto, 
the sum of twenty-five cents for his certificate and seal. The fees 
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are not to be kept by him personally. They are turned into the general 
fund of the county. 


In the case of Shiebley v. Hurley, 74 Neb. 31, Sedgwick, Judge, who 
wrote the opinion says, among other things, that: 


“The clerk is no doubt required by law to make certified 
transcripts from his record when the same are demanded, and 
his fees tendered therefor, but in such case he is entitled to 
fees not only for his certificate but for his transcript as well. 


One who requires such a transcript cannot prepare it from the 
records himself and compel the clerk to certify thereto. He is 
under no obligations to certify to the truth of statements made 
or prepared by other parties, and if he consents to do so, he 
may, no doubt, impose reasonable terms for his services.” 


In the case under consideration, the amount of compensation is 
fixed by statute. 


In the case of State v. Hazelot, 41 Neb. 237, the Court said: 


“The county clerk is authorized and required to collect and 
enter upon his fee book, and report to the county board, the 
sum of $2.00, even though the labor of examining the records 
and preparing the certificate was performed out of office 
hours by * * * some person other than the county clerk or 
his authorized deputy.” 


September 17, 1940. 
Department of Agriculture and Inspection. 
In your communication of August 12, you state: 


“We have a refinery in the west end of the state which pro- 
duces and loads considerable quantities of gasoline and other 
petroleum products for delivery and sale in Wyoming and 
Colorado. This company is now asking if it is necessary for 
them to pay the State of Nebraska inspection fee on this fuel 
which is not consumed in the State of Nebraska.” 


and ask the opinion of this office as to whether an inspection fee is 
due in connection with motor vehicle fuels so manufactured in Ne- 
braska and exported from the State. 


Section 66-302, C. S. Supplement for 1939, provides, in part, as 
follows: 


“The Department of Agriculture and Inspection shall inspect 
and test motor or vehicle fuels, gasoline, kerosene and other 
products of petroleum manufactured, sold or offered for sale 
in this state for illuminating, heating, cleaning and power 
purposes.” 


Section 66-303 fixes the fees for such inspections and tests, and 
provides that the inspection fee shall be a lien on the product, and 
that your department may sue therefor in the name of the State. 


It seems clear that it is the duty of your department to inspect 
all gasoline and other petroleum products mention in the statute which 
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are manufactured in this state, regardless of where or whether such 
products are sold, and it necessarily follows that the statutory inspection 
fee is to be collected in connection with such examination. 


February 8, 1939 
Mr. George F. Kolzow, County Auditing Division. 
You say: 


“We have a matter which has been called to our attention by 
our county examiners out in the various counties, that the 
county clerks are not making a uniform charge for register- 
ing bonds for the various political subdivisions. Some are charg- 
ing $.25 under Section 11-126, C .S. 1929; other are charging 
$.10 under Section 11-205, C. S. of 1929, while others are 
charging $.35 combining the two sections in construing the 
law to mean the $.25 for registering and the $.10 for can- 
celling the coupons. We will appreciate an opinion from your 
office in order that we may have a uniform charge over the 
entire state.” 


In answer to the question you ask, I will say that in my opinion 
the County Clerk is entitled to receive the sum of ten cents for each 
bond he registers. That is the sum fixed for such service set forth by 
11-205, Compiled Statutes, and in my opinion it controls. It was passed 
in 1913 as a part of Chapter 217 of the Session Laws of 1913. The 
Act of which it forms a part was not passed as an amendatory act, 
but as an act complete in itself. This being true, it modified prior acts 
in conflict with it. 11-126 is a part of a prior act which was probably 
passed as early at least as 1873. 33-118 provides for the payment of 
fees upon the amount collected for the fiscal year. 84-701, Com- 
piled Statutes, reads in part as follows: 


“The fiscal year shall commence on the first day of July in 


each year and end on the thirtieth day of June in each year 
* & #” 


It does not occur to me, however, that it will make very much dif- 
ference to the county whether the County Treasurer’s fees are com- 
puted for the year beginning January ist, or for the year beginning 
July 1st. The Treasurer is not allowed to retain any of those collection 
fees. He is required to turn them all into the county treasury and he 
is required to report them each quarter. 


March 20, 1940 


Mr. Frank M. Rain, County Attorney, Fairbury. 


You have asked our interpretation of Section 33-116 Compiled 
Statutes of Nebraska for 1929, which reads as follows: 


“For entry on numerical index; for entering each instrument 
presented for record in the numerical index after the com- 
pletion of said index, the clerk shall receive the sum of fifteen 
cents for each entry, to be paid in advance by the person 
offering the instrument for record.” 
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It is our opinion that if all the land described in an instrument 
presented for record is located in the same section, the clerk shall re- 
ceive the sum of 15 cents only for indexing, but if land in several dif- 
ferent sections is described in the instrument, a separate entry will be 
required for the land in each section, and the clerk will be entitled 
to the sum of 15 cents for each entry necessary. 


May 20, 1941 
Honorable Frank Marsh, Secretary of State. 
You say: 


“The District Court of Cedar County issued summonses in the 
case of Leona Berghuis vs. Hempstead & DeMaranville Com- 
mission Company, a Corporation; Horace P. Hempstead; Earl 
F. DeMaranville and Garrett H. Henningsen. 


“In view of the fact that four summonses were issued on one 
and the same case, we would appreciate an interpretation of 
Section 20-530 Nebraska Compiled Statutes of 1929 as to 
whether we may accept a two dollar fee for each summons or 
whether a total fee of two dollars is the correct amount.” 


The fee collected by your office under the provisions of this sec- 
tion is to defray the cost of recording, indexing and keeping the 
permanent record of such service, and we are of the opinion that you 
are entitled to the fee of $2.00 for each summons served, regardless of 
the fact that there may be more than one summons in a single case 


February 17, 1942 
Mr. Cyril P. Shaughnessy, County Attorney, St. Paul. 


We have your request for an opinion as to the charge to be made 
by the register of deeds or of the county clerk when acting as ex officio 
register of deed, for the filing of a lis pendens and entering a satisfac- 
tion of mortgage or lien. 


a * * = * 


It is our opinion that the fee to be charged for filing a lis pendens 
is governed by Section 20-331 Compiled Statutes of Nebraska for 1929, 
wherein this language is used in said sections: 


“The clerk or register of deeds of such county shall record the 
notice thus filed and enter the same upon the numerical index 
of all lands, any part of which is included in the description in 
said notice, for which he shall be entitled to receive the sum of 
fifty cents, to be paid by the person filing such notice, and 
which shall be taxed as part of the costs in said action.” 


It is our opinion that this specific charge being fixed by that sec- 
tion, it will govern, rather than the provisions of Section 33-116 Com- 
piled Statutes of Nebraska for 1929. 


It is also our opinion that Section 33-114 Compiled Statutes, Sup- 
plement 1941, governs the entering of a satisfaction of mortgage or 


Be) a 


lien on real estate on the margin of the record at 25 cents. 


If this opinion does not answer your inquiry, let us know further. 


April 1, 1942 
Honorable Wardner G. Scott, State Engineer, 
Department of Roads and Irrigation. 

Reference is made to your request for an opinion in which you say: 


“Under the provisions of Legislative Bill 24, 1941 session of 
the Nebraska Legislature, the courts hearing cases of viola- 
tion of Motor Vehicle laws are required to furnish this office 
with a certified copy of the judgment of the conviction. This 
brings up the question of the rights of Justices of the Peace 
and other courts to collect certain fees under Section 33-139 
of the 1929 Compiled Statutes of Nebraska. 


“We respectfully request your opinion as to whether a court 
may tax as costs to the defendant, a fee of twenty-five cents 
for a certificate and an additional fee of ten cents for every 
hundred words of copy in the judgment of the conviction.” 


We have examined the provisions of the statute with reference to 
the problem presented and find that Legislative Bill No. 24 of the 
1941 Legislative Session, provides in several sections that the justice 
shall forward to the director of motor vehicles, a certified copy of 
the judgment of conviction. 


Section 33-139 of the 1929 Statutes provides in part as follows: 


“Justices of the peace shall receive for their services the fol- 
lowing fees: * * * copy of pleadings or other papers, for any 
purpose, for each ten words, one cent, * * * certificate, twenty- 
five cents.” 


By the terms of the statute, the justice is entitled to receive for 
the making of a certified copy of the judgment, the sum of twenty-five 
cents for the certificate and one ‘cent for each ten words contained in 
the judgment. Since the above is a charge directed by statute, it may 
properly be included by the justice in assessing the costs against the 
defendant, in those cases which require the forwarding or a certified 
copy of the judgment to the director. 


May 12, 1942. 
Auditor of Public Accounts. 


Your letter is at. hand in which you ask whether or not in a tax 
foreclosure suit which has several causes of action therein there should 
be charged one trial fee in the sum of $1.00 to cover the entire case 
or whether there should be a charge of $1.00 trial fee to cover each 
cause of action. 


Section 33-148, Compiled Statutes of Nebraska for 1929, reads 
as follows: 
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“There shall be paid by the party against whom a verdict is 
rendered in the district court, a jury fee of five dollars to be 
taxed in the bill of costs, and when collected to be paid into 
the county treasury; and for each trial by the court or the 
jury, there shall be paid by the party, against whom the judg- 
ment or verdict is rendered, a trial fee of one dollar to be 
taxed in like manner and paid to the clerk.” 


There are many other suits in which there is more than one cause 
of action to be determined other than suits in tax foreclosure and it 
is our opinion in these suits that notwithstanding the fact there are 
several causes of action that there is only one trial to the court. 


It is further our opinion that the reference to a $1.00 trial fee in 
this section of the statute refers to the trial by the court of the suit 
and not to the decision on each cause of action and that, therefore, 
the proper charge under this statute is a $1.00 trial fee for each suit 
and not a $1.00 fee for each separate cause of action contained in 
the petition. 


Trusting this answers your inquiry satisfactorily. 


July 3, 1942 
Hon. Allen G. Burke, Director, Departemnt of Agriculture & Inspection. 


Reference is made to your communication of June 19, 1942, to 
which are attached documents connected with an agreement between 
the State of Nebraska and the United States, with reference to the 
grading of turkeys’ and other poultry. 


As far as important to your inquiry, it appears, by these documents 
that the United States Department of Agriculture desires to make a 
change in the manner of handling fees. The proposal is that fees col- 
lected by inspectors from your office, whose salaries are paid by your 
office, shall be collected in the form of checks drawn in favor of the 
United States Treasury and submitted directly to Washington for deposit, 
going through your office only for the purpose of posting, etc. The pro- 
posal contemplates that you would then make claim against the 
United States Treasury for the money due the state. 


We understand that your office finds that so far as the bookkeeping 
is concerned, this plan is workable, but you desire to know whether 
you are authorized to make such a change as is suggested. 


We do not believe you have any authority to divert any fees col- 
lected by your office in the manner suggested. Our laws are par- 
ticularly strict in requiring that all fees be paid promptly into the 
state treasury and it is our opinion that you have no power or authority 
to remit them to any other agency. 


Comp. St. 1929, Sec. 81-120, provides as follows: 


“The gross amount of money received by every department, 
from whatever source, belonging to or for the use of the state, 
shall be paid into the state treasury, without delay, not later 
in any event than ten days after the receipt of the same, with- 
out any deduction on account of salaries, fees, costs, charges, 
expenses or claims of any description whatever.” 
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October 19, 1942. 
Mr. Max G. Towle, County Attorney, Lincoln. 


We have your request for an opinion as to whether the clerk of the 
district court is entitled to tax filing fees and other fees as provided 
in Section 33-108 Compiled Statutes of Nebraska for 1929, in cases of 
appeal to the district court in unemployment compensation cases. 


We have gone over carefully the provisions of Section 48-706 and 
other sections of the unemployment act contained in the 1941 Supple- 
ment and from the wording of said statute it is our opinion that the 
clerk of the district court is entitled to the regular filing fees in such 
a case. In fact the language of the section itself therein states: 


“Costs which would be otherwise taxed to a claimant shall be 
taxed in said courts to the commissioner regardless of the 
result of any such action unless justice and equity otherwise 
require.” 


Section 33-108 Compiled Statutes 1929 sets out the various fees to 
be charged by the Clerk of the District Court. It is our opinion that 
unless the statute by its terms excludes charging of costs, these costs 
must be charged. A different rule applies in workman’s compensation 
appeals because the statute itself being 48-175 Compiled Statutes 
Supplement 1941 provides: 


“No filing fees shall be charged by the clerk of any court for 
any service required by this Act.” 


The supreme court of Nebraska construed this section in the case 
of Scott v. Dohrse, 130 Neb. 847, and it held in that case that the 
legislature had the power to permit litigants to pursue legal remedies 
without expense to them but that it was entirely the matter of the 
wisdom of the legislature. The legislature in the case of unemployment 
compensation appeals not having seen fit to exempt these appeals from 
costs, it is our opinion that they should be charged. 


Trusting that this answers your inquiry. 


December 16, 1942 


Nebraska State Board of Examiners For 
Professional Engineers and Architects. 


We have your request for an opinion as to the right of the Ne- 
braska State Board of Examiners for Professional Engineers and Archi- 
tects to waive the renewal fee for registration as a Professional En- 
gineer or Architect for one in the military service of the United States 
or in the foreign service of the armed forces of the United States. 


We have carefully examined the provisions of Article 33, Chapter 
71, Compiled Statutes Supplement, 1941, and particularly Section 71-3310 
and Section 71-3314 and from our examination thereof, it is our opinion 
that the statutory fee set out therein is mandatory and cannot be 
waived by any other body than the legislature. In Section 71-3310, 
this language is used: 


““« * * Certificates of registration shall expire on the last day 
of the month of December following their issuance, or renewal, 
and shall become invalid on that date unless so renewed. The 
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annual fee shall be not less than Three Dollars ($3.00) nor 
more than Five Dollars ($5.00) as the Board shall direct. * * *” 


From the language, it is quite apparent that the only discretion 
given by the legislature to the Board is the right to set that fee some- 
where between a minimum of Three Dollars ($3.00) and a maximum of 
Five Dollars ($5.00). Other than that, we can find no authority in the 
Board with reference to the fee. 


Trusting this answers your inquiry. 


FENCES 
June 30, 1939 
Mr. Ray E. Sabata, County Attorney, David City. 
Reference is made to your inquiry of June 28, in which you say: 


“Because of the rather extensive road building program in 
this county, I have been confronted with the question as to 
whether or not an adjacent land owner must remove his 
fence at his own expense when a road adjacent to his land 
is being widened and altered. 


“We have been making it a practice in this county to have 
all land owners donate the land whenever additional land is 
needed. However, land owners generally object to having to 
bear the expense of moving their fences after they donate 
the land, the fence being on the donated land.” 


We have made an examination of the statute with reference to 
this matter and find that Section 39-130, Compiled Statutes of Ne- 
braska for 1929, controls the situation and is as follows: 


“Whenever a public road is ordered to be established or al- 
tered, according to the provisions of this chapter, which 
road shall pass through or on inclosed land not planted or 
sowed with crops, the road overseer shall give the owner or 
occupant of such land sixty days’ notice in writing to remove 
his fences. If such owner or occupant does not remove his 
fence within sixty days after such notice, the overseer shall 
cause the same to be removed, and the road opened and 
worked; and such owner shall forfeit the sum of one dollar 
for every day he shall permit his fence to remain after the 
expiration of said sixty days, and shall pay all necessary cost 
of removal, to be collected by the overseer before any justice 
of the peace having jurisdiction, for the use and benefit of 
the school fund.” 


This section is a part of the chapter which provides that the 
county is authorized to take private land for public use. You will 
observe that in this chapter it is provided that the road will be of a 
maximum width of sixty-six feet and if that provision has been fol- 
lowed out the landowner has already been paid for the land taken by 
the county. However, without regard to that, the statute covering 
the situation seems to be clear and unambiguous and its provisions 
should be followed in the alteration of your highway. 
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FINES 
May 8, 1940 
Department of Agriculture & Inspection. 
In your communication of April 29 you say: 


“We would like to have you construe for us Section 2-1026 
Compiled Statutes of 1929, with regard to Section 5, Article 
7 of the Nebraska Constitution. There seems to be some con- 
flict as to disposal of fines collected. We will appreciate it if 
vou will give this your prompt attention.” 


It is difficult to render a general opinion on a matter of this kind 
where the specific problem confronting you is not stated to us. 


However, in general it may be said that Section 5 of Article VII 
of the Constitution of Nebraska provides as follows: 


“All fines, penalties, and license moneys arising under the 
general laws of the state, shall belong and be paid over to the 
counties respectively, where the same may be levied or im- 
posed, and all fines, penalties and license moneys arising under 
the rules, by-laws, or ordinances of cities, villages, towns, 
precincts, or other municipal subdivisions less than a county, 
shall belong and be paid over to the same respectively. All 
such fines, penalties, and license moneys shall be appropriated 
exclusively to the use and support of the common schools in 
the respective subdivisions where the same may accrue.” 


Section 2-1026, Compiled Statutes of Nebraska for 1929, provides 
for the prosecution of certain offenses which are violations of the 
Agriculture Act of 1927. The prohibited acts are declared to be mis- 
demeanors and the statute provides: 


“* * * upon conviction thereof (the offender shall) be fined 
not less than ten dollars nor more than five hundred dollars 
for each and every offense, together with all costs of procedure, 
and the amounts so reecived shall be paid into the treasury of 
the state. * * *” 


The Constitution, of course, is controlling. It provides that fines 
arising under the general laws are to be paid over to the county in 
which they are levied or imposed. The offenses defined and the penal- 
ties provided by Section 2-1026, Compiled Statutes of Nebraska for 
1929, are part of the general laws of the state, and any fines collected 
as the result of a prosecution for a violation of this section would 
necessarily have to be paid over to the county in which the fine was 
imposed by the person whose duty it is to collect and receive such 
fines. 


FIRE DISTRICTS 
March 26, 1942 
Mr. Philip H. Robinson, County Attorney, Hartington. 
Reference is made to yours of recent date in which you say: 
“A Rural Fire Protection District was recently formed in 
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Cedar County, known as the Coleridge Rural Fire Protection 
District. This District has purchased a fire truck and their 
officers have asked the county treasurer whether or not this 
truck should be licensed in the regular manner. I have not 
been able to find any exception in the Statute which would 
exempt this truck from registration. However, I did tell the 
treasurer that I would write your office and see if you were of 
the same opinion.” 


We have made an examination of the law with reference to rural 
fire protection districts, which appears as Chapter 35, Article 6 of 
the 1941 C. S. Supp., and also the laws of the State with reference to 
the registration of motor vehicles. Section 60-302 of the 1941 C. S. 
Supp provides in part: 


“Every owner of a motor vehicle shall for each motor vehicle 
owned, except as herein otherwise expressly provided, make 
application for registration on a blank to be furnished for that 
purpose by the County Treasurer of the County in which the 
owner resides. * * *” 


Also, Section 60-328 of the 1941 C. S. Supp. provides in part as 
follows: 


“No registration fee shall be charged for any motor vehicle 
owned by any city or village of this State for the use of the 
police, fire, or other departments, nor for any motor vehicle 
owned and used by any school district, county, State or the 
United States Government. * * *” 


Thus it will be seen that all motor vehicles must be registered 
unless they fall within the exemptions above quoted. The exemptions 
are specific and exemptions statutes must be strictly construed. If the 
Rural Fire Protection District, which is the owner of this truck, does 
not come within the specific exemptions named, it must then register 
its motor vehicle. We do not find that such districts are exempt and, 
therefore, are of the opinion that the motor vehicle owned by the 
Rural Fire Protection District must be registered in accordance with 
the law. 


FISH 
May 21, 1942 
Game, Forestation and Parks Commission. 


In your recent letter you ask the following questions: 1. Whether 
or not it is legal for the Game, Forestation and Parks Commission to 
stock strictly private lakes or lakes where a charge is made for tres- 
passing to get to the waters to fish. 2. Whether the Commission would 
have the power to remove fish placed in private lakes which have been 
closed to public fishing by the owner without a former agreeemnt with 
the owner. 3. Whether or not you could compel the owner to reopen 
the lake to the public so long as it contained the state’s fish. 


Section 37-509, Compiled Statutes of Nebraska for 1929, reads in 
part as follows: 


“Nothing in this article shall prevent the Game, Forestation 
and Parks Commission from taking or authorizing the taking 
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from any of the waters of this state, at any time and in any 
manner, any fish or spawn belonging to the state for the pur- 
pose of propagation or stocking other waters ,or exchanging 
with the fish commissioner of other states or of the United 
States, but no such fish or spawn shall be taken or used for 
propagation in, or stocking of any private lake except on pay- 
ment therefor to the Commission. * * *” 


It is our opinion that it is not legal for the Game, Forestation and 
Parks Commission to stock strictly private lakes or lakes where any 
charge is made for trespassing to get to the waters to fish. 


It is also our opinion that it is very doubtful if the state would 
have any power to remove fish placed in privately owned lakes which 
have been closed by the owner to public fishing. 


It is also our opinion that the Game, Forestation and Parks Com- 
mission would have no authority or power to compel the owner to 
reopen his lake to public fishing so long as it contained the state’s fish. 


Trusting this anwers your inquiry satisfactorily. 


FLAG 
October 6, 1942 
Hon. Charles W .Taylor, State Superintendent of Public Instruction. 


We have your request for an opinion relating to the proposed 
pledge and ceremony contained in the petition for reinstatement in 
school of Verna Lee Anderson and your request for an opinion as to 
whether the same meets the requirement of Sec. 79-2111 and Sec. 
79-2112, Compiled Statutes of Nebraska, 1929. In conjunction therewith 
you have furnished me the rules adopted in accordance with said sec- 
tions by yourself as State Superintendent of Public Instruction in which 
in paragraph six you provided: 


“In every school there must be a program providing for a 
salute to the flag.” 


It is our opinion that this is not a salute to the flag and the only 
question therefore that can exist is as to whether this required pro- 
cedure violates any of the constitutional rights of these parties. 


The Supreme Court of the United States has decided flatly that 
the requirement by a school board of a salute program requiring a 
pledge of allegiance to the flag does not violate the Federal Constitu- 
tion. The seventh, eighth, ninth and tenth paragraphs of the Syllabus 
in that case are as follows: 


“7, Constitutional scruples have not, in the course of the long 
struggle for religious toleration, relieved the individual from 
obedience to a general law not aimed at the promotion or 
restriction of religious beliefs. 


“8. The mere possession of religious convictions which con- 
tradict the relevant concerns of a political society does not re- 
lieve the citizen from the discharge of political responsibilities. 


“9. A requirement of a local board of education in Pennsyl- 
vania that public salute national flag as a part of daily school 
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exercises would be viewed as requirement of the Legislature of 
Pennsylvania in determining whether requirement was violative 
of ‘due process’ as applied to particular pupils. 


“10. A requirement of local board of education in Pennsyl- 
vania that pupils salute the national ‘flag’ in daily school exer- 
cises as a condition of attending free public school is not 
violative of ‘due process’ as applied to pupils. of compulsory 
school age who seek to avoid participation on sincere religious 
grounds.” 


This case was an exact parallel of your present case and therefore 
being a decision of the highest Court in the land, to-wit: The United 
States Supreme Court, we can do no other than to obey it. In the 
opinion of the Court by Mr. Justice Frankfurter it is said: 


“The religious liberty which the Constitution protects has 
never excluded legislation of general scope not directed against 
doctrinal loyalties of particular sects. Judicial nullification 
of legislation cannot be justified by attributing to the framers 
of the Bill of Rights views for which there is no historic war- 
rant. Constitutional scruples have not, in the course of the 
long struggle for religious toleration, relieved the individual 
from obedience to a general law not aimed at the promotion 
or restriction of religious beliefs. The mere possession of re- 
ligious convictions which contradict the relevant concerns of a 
political society does not relieve the citizen from the discharge 
of political responsibilities. * * * 


“The case before us must be viewed as though the legislature of 
Pennsylvania had itself formally directed the flag-salute for 
the children of Minersville; had made no exemption for chil- 
dren whose parents were possessed of conscientious scruples 
like those of the Gobitis family; and had indicated its belief 
in the desirable ends to be secured by having its public school 
children share a common experience at those periods of develop- 
ment when their minds are supposedly receptive to its as- 
similation, by an exercise appropriate in time and place and 
setting, and one designed to evoke in them appreciation of the 
nation’s hopes and dreams, its sufferings and sacrifices. The 
precise issues, then, for us to decide is whether the legislatures 
of the various states and the authorities in a thousand coun- 
ties and school districts of this country are barred from de- 
termining the appropriations of various means to evoke that 
unifying sentiment without which there can ultimately be no 
liberties, civil or religious. To stigmatize legislative judgment 
in providing for this universal gesture of respect for the symbol 
of our national life in the setting of the common school as a 
lawless inroad on that freedom of conscience which the Con- 
stitution protects, would amount to no less than the pro- 
nouncement of pedagogical and psychological dogma in a field 
where courts possessed no marked and certainly no controlling 
competence. The influences which help toward a common 
feeling for the common country are manifold. Some may 
seem harsh and others no doubt are foolish. Surely, however, 
the end is legitimate. And the effective means for its attain- 
ment are still so uncertain and so unauthenticated by science 
as to preclude us from putting the widely prevalent belief in 
flag-saluting beyond the pale of legislative power. It mocks 
reason and denies our whole history to find in the allowance 
of a requirement to salute the flag on fitting occasions the 
seeds of sanction for obedience to a leader. * * * 
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‘cs * * Even were we convinced of the folly of such a measure, 
such belief would be no proof of its unconstitutionality. For 
ourselves, we might be tempted to say that the deepest patri- 
otism is best engendered by giving unfettered scope to the most 
crochety beliefs. Perhaps it is best, even from the standpoint 
of those interests which ordinances like the one under review 
seek to promote, to give to the least popular sect leave from 
conformities like those here in issue but the court-room is not 
the arena for debating issues of educational policy. It is not 
our province to choose among competing consideration in the 
subtle process of securing effective loyalty to the traditional 
ideals of democracy, while respecting at the same time indi- 
vidual idiosyncracies among a people so diversified in racial 
origins and religious allegiance. So to hold would in effect 
make us the school board for the country. That authority has 
not been given to this Court, nor should we assume it. 


“ * * But to the legislature no less than to courts is com- 
mitted the guardianship of deeply-cherished liberties. Where 
all the effective means of inducing political changes are left 
free from interference, education in the abandonment of foolish 
legislation is it itself a training in liberty. To fight out the wise 
use of legislative authority in the forum of public opinion 
and before legislative assemblies rather than to transfer such 
a contest to the judicial arena, serves to vindicate the self- 
confidence of a free people.” Minersville School District v. 
Gobitas, 310 U. S. 586, 60 S.C.R. 1010, decided June 3, 1940. 


We have examined Public Law 623 of the Seventy-seventh Congress 
and find the same to be according to its own title “Joint resolution to 
codify and emphasize existing rules and customs pertaining to the dis- 
play and use of the flag of the United States of America.” We are 
unable to find anything in said Act that even attempts to revoke the 
rule laid down by the Supreme Court of the United States and which 
as we have previously stated, we are bound to obey. 


Trusting that this answers your inquiries. 


FOOD 
October 16, 1939. 
Department of Agriculture and Inspection. 


Reference is made to your communication of October 4, wherein 
you desire the opinion of this office as to whether a license issued 
in accordance with the Act for the manufacture of frozen desserts and 
ice cream mix authorizes the licensee to manufacture such products in 
units other than the “parent plant’. 


Section 2 of the Act provides that the application for the license 
shall show the location of each plant at which the products are to be 
manufactured. This would imply that one license may be made to cover 
several plants, provided they are covered in the application. 


Section 3 provides that the Department, “if satisfied that the 
plant or plants named in the application are maintained in accordance 
with the standards of sanitation prescribed’, shall issue a license for 
the manufacture of frozen desserts or ice cream mix. 
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From this also it would seem to follow that one license may cover 
several plants. 


You state that one of the larger companies insist that, having se- 
cured a license for the manufacture of such products at the “parent 
plant”, it is thereby licensed to manufacture such products at all other 
units located in the State of Nebraska. It is our opinion that this 
company is mistaken in its contention. One of the objects of the Act 
is to enforce certain sanitary rules and standards, and to that end 
the various plants must be named in the application and must be in- 
spected to determine whether they are operated under sanitary condi- 
tions. This purpose of the Act would be frustrated entirely under the 
construction contended for by the company you mentioned. 


It is, however, our opinion that the company might by one applica- 
tion, after proper inspection, secure a license which would cover all its 
plants in the State of Nebraska, provided they were properly described 
in the application and were found satisfactory upon inspection. 


FORGERY 
July 6, 1942 
Mr. Maynard M. Grosshans, County Attorney, York. 


In your communication of June 27th, you request the opinion of 
this office on the following matter: A man adopted a fictitious name, 
made a small deposit in a Nebraska bank, then went through the state 
of Nebraska and drew checks in the total sum of about $400.00 against 
this account, signing the fictitious name which he had adopted, and un- 
der which he had made the deposit. The checks written were greatly 
in excess of the deposit. You request our opinion as to whether these 
acts constitute forgery, or whether they constitute the mere drawing 
of insufficient fund checks. 


In our opinion the guilt or innocence of forgery depends entirely 
upon whether the defendant used the assumed name with an intent to 
defraud and as a part of his fraudulent scheme. If he did, then he is 
guilty of forgery, and if not he is probably not guilty. It appears to us 
that it must always be a question for the jury, where there is evidence 
that the fictitious name used is not in fact the defendant’s name, and 
that the court would never in such a case be justified in directing a 
verdict of not guilty. 


There is no doubt that any person has a lawful right to change his 
name for lawful purposes, and if after having done that he should write 
a check under the name so assumed, he would hot be guilty of forgery. 


We think the authorities generally hold, however, that the use of 
a fictitious name, does not prevent the making of an instrument from 
constituting forgery, if the instrument is made with intent to defraud, 
and the assumed name is used with that intent. In 26 C. J. 899, the 
text is as follows: 


“To constitute forgery the name alleged to be forged need not 
be that of any person in existence. It may be wholly fic- 
titious, if the instrument is made or altered with intent to 
defraud, and shows on its face that it has sufficient efficacy to 
enable it to be used to the injury of another. And it has been 
held that, where an assumed name is used with intent to de- 
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fraud, it makes no difference that accused’s real name would 
have carried as much credit, but there is authority apparently 
to the contrary.” 


Nebraska appears to have followed the majority rule in Randolph 
v. State, 65 Neb. 520, 91 N. W. 356. 


I do not believe that this rule is necessarily inconsistent with the 
statements quoted by you from Wharton’s Criminal Law. The adoption 
of an alias or alternative name is not of itself unlawful, but the use of 
a fictitious name in signing an instrument such as a check, where the 
use of such fictitious name is made for the purpose of defrauding, un- 
doubtedly makes it forgery. 


FUNDS 
January 13, 1939 
Mr. Alfred D. Raun, County Attorney, Pender. 


A section of the Statute on which you ask our interpretation, being 
Section 77-1908, Compiled Statutes Supplement of the year 1937, pro- 
vides in part as follows: 


“All delinquent county property taxes, not appropriated by the 
laws of this state to any specific use or fund, whether real 
estate or personal property taxes, collected or received by the 
county treasurer after the close of the fiscal year for which 
such tax may have been levied shall be credited to and paid 
into a fund to be know as “DELINQUENT TAX SINKING 
FUND” which fund is hereby created.” 


When a tax is levied for a specific purpose, it is appropriated by 
the laws of the State to that specific use or fund. It is our opinion 
that so long as there is an unsettled obligation of that fund which has 
been lawfully incurred or contracted, any delinquent taxes collected 
under the specific levy therefor should be allocated to that fund and 
used to settle such obligation. Any balance remaining or collected 
under the specific levy for such fund, after all lawful charges against 
such fund have been satisfied, should be credited to and paid into the 
delinquent tax sinking fund. 


February 6, 1939 
Mr. G. P. Spence, County Attorney, Franklin. 
You say: 


“In reference to the following language appearing in Sec. 
2-1118, 1935 Supplement, to-wit: 

‘the county board shall annually set aside in the general fund 
of the county an amount equal to the county farm bureau 
budget provided such sum shall not exceed an amount equal 
to a one-fifth mill levy on the assessed valuation nor more 
than $2,000.00 * * *’ 

will you kindly advise: (1) Assuming county finances to be in 
good condition, if it is mandatory upon the county board to set 
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aside to the bureau $2000.00 provided such bureau presents a 
budget of that amount, and it being understood that a one-fifth 
mill levy would raise a greater sum; and (2) Assuming that 
county finances are at a low ebb making it necessary to rigidly 
curtail budgets of all offices of the county is it still mandatory 
upon the county board to set aside to the bureau the full 
$2000.00 under the above mentioned conditions, when such 
full allowance works hardship and is still further to the detri- 
ment of other offices.” 


I am of the opinion that if the giving of aid has been approved 
by the requisite number of votes in conformity with the provisions 
of 2-1113 of the 1937 Supplement to the Compiled Statutes, the 
$2,000.00 should be appropriated if that amount can be raised by a levy 
of one-fifth of a mill. 


The appropriation, you will note, is made payable out of the county 
general fund. 


I am of the opinion the budget as finally adopted should show the 
amount appropriated to the farm bureau. 


October 2, 1939. 
State Auditor. 


We have your letter of September 26, wherein you state that you 
have a letter from the Department of Insurance requesting the can- 
cellation of all warrants drawn against the hail fund upon vouchers 
submitted by said Department, issued prior to September, 1929, which 
were unpaid. 


We quite agree with you that you cannot change your records in 
this matter without legislative authority. Undoubtedly, it is the wish 
of the Department of Insurance to recapture amounts outstanding as 
claims against the hail fund which are more than ten years old. As 
to their right to do this, we do not express any opinion in this letter. 
However, we do not know of any provision in the statutes which 
would authorize the same. We are sending a copy of this letter to 
the Department of Insurance with the request that, if they have any 
specific statute in mind under which they deem such action proper, 
they will advise us so that we may examine same and pass on the 
propriety of the action requested. If, after hearing from the Depart- 
ment of Insurance, we should determine that the request made is a 
proper one, we shall be more than glad so to advise you. 


April 10, 1940 
Mr. Jesse L. Dougherty, County Attorney, Columbus. 
We have your communication of recent date in which you inquire: 


“1. What does Section 26-116 of the 1939 Supplement mean 
when it sets forth, ‘It shall be unlawful for the county board of 
any county to issue any warrants on any fund or contract any 
indebtedness against any fund, prior to the annual levy made 
by the county board in August, in excess of 50 per cent of the 
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fund provided for in the preceding annual budget except there 
be money in the treasury to the credit of the proper fund for 
the payment of the same.’ ” 


In our opinion this section of the statute is restrictive upon the 
county board for the prevention of contracting indebtedness in advance 
or payment of claims against the county in excess of the limitations 
set out in the section. 


This statute means that if there be money in the proper fund re- 
maining from a former levy that the county board may issue warrants 
against that money until the fund is exhausted. Then they must take 
into consideration the amount of the fund provided for in the preceding 
annual budget and they may contract indebtedness or issue warrants 
not to exceed fifty per cent of the amount of the fund set forth in 
said preceding annual budget. In other words, after the fund has been 
exhausted, they do not consider the proposed levy but are restricted to 
fifty per cent of the fund which was provided in the preceding annual 
budget. Beyond these restrictions the county board cannot lawfully go. 


You also inquire: 


“2, Where a budget is set up, say, for instance, the County 
Assessor’s Office, in the amount of $6,000.00, and practically 
all the work being done by that office is done prior to August 1, 
of each year, can the County Board pay the claims against said 
fund at the completion of the work in August, or can they 
only pay 50 per cent of said claims, that is, assuming that 
there is money in the general fund against which warrants 
can be issued.” 


In reply to this inquiry we would say that the county board could 
pay claims until the fund remaining from the preceding year was 
exhausted and then could issue warrants for not to exceed fifty per 
cent of the fund established in the preceding annual budget. 


You also inquire: 


“3. Where a county has a County Agricultural Agent, which 
office is set up for a period of the first six months of the 
year, and the annual budget covers just the period of the 
original set up, namely, the first six months of the year, can 
the County Board issue warrants to take care of the expense 
of said office in full prior to August 1, if there are funds 
available, or must the County Board stop issuing warrants 
when 50 per cent of the budget for that division, or office, 
for the year has been expended.” 


The answer to questions No. 1 and 2 is applicable to No. 3. 
You further inquire: 


“4. Where a budget is set up for the Clerk of the District 
Court to cover expenses of the Insanity Commission, based on 
the expenses for the prior year, and it develops that 50 per 
cent of the said budget is consumed in January and February 
of the year, what then can the County Board do relative to 
insanity hearings, where same are obligated to be had, say 
during the period from March 1, to August 1.” 


The answer to Nos. 1 and 2 is applicable to your question in No. 4. 
By statute the officers of the county are required to perform their 
duty relative to insanity hearings and those duties must be performed. 


a 


Following the statute and the opinion already expressed herein, since 
the insanity board must function, the county board could pay the claims 
subject to the restrictions, as set out herein, and the county board 
would not be considered to be incurring an indebtedness within the 
meaning of the restrictive statute because the insanity board is perform- 
ing a duty enjoined upon them by a law and if the county board is 
unable to pay the claims thereby incurred under their present budget 
they can only hold them over until a sufficient levy can be made. 


November 25. 1940 
Mr. Oscar A. Drake, County Attorney, Kearney. 


We have your letter of October 21, relative to the proper con- 
struction of Section 35-606 Compiled Statutes, Supplement 1939, which 
provides: 


“No district shall become indebted for more than two thousand 
dollars, nor for an amount that may not be payable from three 
annual maximum tax levies as herein provided.” 


A careful reading of Article 6, Chapter 35, Compiled Statutes, 
Supplement 1939, of which this section is a part, discloses a purpose 
on the part of the Legislature to permit the creation of rural fire 
protection districts and the equipping and maintaining of the same 
with proper apparatus for fire protection. 


It is manifest that it must have been within the knowledge of 
the Legislature that these districts, when established, would have to 
make an initial outlay for equipment, and the Legislature apparently 
had in view, also, the fact that they might not be able to pay for all 
of the equipment with the money that would be raised with a single 
year’s half mill tax levy. The Legislature thus provided that they 
might go in debt for equipment, but that they could not go in debt, 
(1) For more than the total sum of $2,000.00 in any event, or (2) For 
more than the sum which three annual half mill levies would produce. 


Since each of these provisions is negative, it would seem to us that 
the one which is lower should apply; that is, if the three annual levies 
would produce less than $2,000.000, that would be the limit; if more 
than $2,000.00, then that sum would be the limit. 


If it should be determined that a limitation of $2,000.000 is too 
low, and that fire protection districts over the state should have a 
higher limitation, the statute in question should be amended. 


March 4, 1940 
Mr. John E. Sullivan, County Attorney, Clay Center. 


Reference is made to your communication of March 1, with which 
you enclose a resolution adopted by the Clay County Assistance Com- 
mittee, requesting the Board of Control to withhold any amount to be 
received in the future for county assistance administration, and pay 
such administration expense directly from state funds. 


The resolution recites that such procedure is necessary because of 
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the attitude of the present county treasurer, who has questioned war- 
rants properly drawn on the administration fund. 


You ask whether this resolution is valid and can be lawfully com- 
plied with by the Board of Control. 


Section 68-326 Compiled Statutes, Supplement for 1939, provides 
that no more than four percent of the money allocated for assistance 
to any county, plus any available county funds for such purposes, 
may be expended for salaries and expenses of administration of such 
activities in such county. 


Section 68-324 Compiled Statutes, Supplement for 1939, provides 
for the division and allocation of the State Assistance Fund by the 
Board of Control. This section makes numerous provisions for the 
division of the fund, none of which, however, include administration 
expense of the county assistance committee. 


Section 68-325 Compiled Statutes, Supplement for 1939, then pro- 
vides that “the balance of the State Assistance Fund hereinabove spe- 
cifically allotted for old age assistance, blind assistance and aid to 
dependent children, shall be distributed and paid to the county treas- 
urer of each respective county of the State of Nebraska, * * *,” 


It will be noted that this statute specifically provides that the 
entire balance of the State Assistance Fund, allocated to the particular 
county, is to be paid to the county treasurer. Section 26-1301 Com- 
piled Statutes for 1929, provides as follows: 


“Tt shall be the duty of the county treasurer to receive all money 
belonging to the county, from whatsoever source derived and 
all other money which is by law directed to be paid to him. 
All money received by him for the use of the county shall be 
paid out by him only on the warrants issued by the county 
board according to law, except where special provision for the 
payment thereof is or shall be otherwise made by law.” 


In view of these statutory provisions, we are unable to conceive of 
any way in which the Board of Control might lawfully pay the ad- 
ministration expense of the county assistance committee by sending 
funds or state warrants directly to the employees of such committee or 
otherwise than in the method provided by statute. 


It is, of course, the duty of the county treasurer to pay warrants 
lawfully drawn against any fund, and he could be compelled to do so. 


December 14, 1939 


Mr. John H. Wiltse, County Attorney, Falls City. 


You ask whether a contract may lawfully be entered into with the 
Rulo Cooperative Credit Association to receive on deposit money col- 
lected as tolls from parties crossing the bridge over the Missouri River 
at Rulo, Nebraska. The money deposited is to be forwarded every 
seven days to the First Trust Company of Lincoln, Nebraska. The 
Rulo Cooperative Credit Association has-agreed to furnish adequate se- 
curity that any money deposited with it will be safely kept. All 
such money on hand is to be turned over every seven days to the First 
Trust Company of Lincoln, Nebraska. ? 
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-I am of the opinion that an agreement may be entered into with 
the Rulo Cooperative Credit Association if it does not contravene any 
of the provisions of the contract Richardson County has with the 
First Trust Company of Lincoln and I know of no reason why it should 
do that. It is not money that has been collected by the County 
Treasurer and I take it that the law governing its deposit is special and 
is to be found in Section 39-2107 of the 1939 Supplement to the Com- 
piled Statutes of Nebraska rather than in Sections 77-2506-7-8 of the 
Compiled Statutes of Nebraska, 1929 Edition. 


Section 39-2107, C. S. Supp. 1937, provides that: 


“* * * The proceeds of such bonds shall be deposited with such 
depositories as the governing body of the county shall ap- 
prove * * *” 


And further provides that: 


“* * * Said trust agreement may further contain proivsions 
and covenants that all or any deposited money shall be secured 
as may be therein provided, by surety company bonds of other- 
wise, * * *” 


In other words the county board is given wide latitude in determin- 
ing how temporary deposits of such money shall be secured. 


February 16, 1940. 
Mr .Edmund W. Hollstein, County Attorney, Rushville. 


We have your inquiry of January 22, with reference to the dis- 
position of an inheritance tax fund which had been embezzled and 
replaced. 


Under the inheritance tax fund law, this money which was orig- 
inally paid, but embezzled, belonged in the inheritance tax fund in the 
office of the County Treasurer. We do not feel that this money can 
lose its character as inheritance tax money merely because it was 
embezzled and, when restitution was made, the money that was paid 
should have been placed in the inheritance tax fund, but, as you advise, 
ee Treasurer did not do that, but put it in a separate trust 
fund. 


As we view this situation, your County Board should make an 
order directing the County Treasurer to transfer the money in this 
separate trust fund to the inheritance tax fund and from that fund 
it may be disbursed according to law. We do not believe that it 
would be possible to dispose of this money under the provisions of 
Section 26-716, Compiled Statutes of Nebraska for 1929, because that 
particular section would have no application to this particular trust 
fund, which is a restored inheritance tax fund. It would have to fall 
under the provisions of Section 77-2218 of the 1939 Supplement. 


; July 19, 1939 
Mr. Julius D. Cronin, County Attorney, O’Neill. 
You say: 
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“Section 39-1201 of the 1937 Supplement of the 1929 Statute, 
provides for disposition of township road funds and in the 
last paragraph thereof it is stated that ‘where cities and 
villages are located within the boundaries of any town, one- 
half of all money collected as road tax on property within the 
corporate limits of such cities and villages, shall be paid in 
cash by the County Treasurer to the Treasurer of such city 
or village—for maintenance and repair of streets and alleys.’ 
That clause was apparently attached to that section of the 
Statute in 1933. 


“The County Treasurer of this county has never paid the money 
to the treasurers of such cities and villages, as directed in that 
section, but has paid all of the road tax money to the town- 
ship, as was the practice prior to the amendment. 


“Some of the cities and villages in the county are now de- 
manding of the County Treasurer their one-half of that tax. 
It has been paid to the townships. In your opinion are: 


“1. The County Treasurer and his bondsmen liable to such 
cities and villages for such funds? 


“2, Is the county liable to such cities and villages for such 
funds?” 


My answer is no to both questions above set out. I am of the 
opinion that neither the city treasurer and his bondsmen, nor the 
county itself, is liable to the various villages in the county which have 
not received their one-half of the county road fund collected on prop- 
erty within their corporate limits as Section 39-1201, which was last 
amended in 1933, provides they shall. 


Section 39-206 of the 1937 Supplement to the Compiled Statutes of 
Nebraska, which was last amended in 1935, reads in part as follows: 


“* * * In counties under township organization all of the 
moneys heretofore collected as a county road levy and which 
have not heretofore been paid to any township or muni- 
cipality in said county, shall be paid by the county treasurer 
to the county and shall belong to the said county and shall 
constitute a county road fund, and all of such moneys now 
in the hands of such county and unexpended, shall be ex- 
pended by the county board for the benefit of all the county 
roads as may be deemed best and no part of said moneys, 
need to be paid to the townships in said counties or to the 
municipalities within said counties for expenditure by said 
township officers or said municipalities; Provided, further, 
that the general saving clause of the statutes of Nebraska, 
Section 49-301, Compiled Statutes of Nebraska, 1929, shall not 
apply to preserve to any municipality of governmental sub- 
division any right which such municipality or governmental 
subdivision may have had or claimed with respect to said 
moneys collected in counties under township organization as a 
county road levy and which have not heretofore been paid to 
such municipality or governmental subdivision. * * *,” 


In the case of City of Fremont v. Dodge County, 130 Neb. 856, in 
an opinion filed April 24, 1936, the Supreme Court of Nebraska held 
that the City of Fremont was not entitled to recover from Dodge 
County the one-half of the county road fund levied on property within 
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its corporate limits and to which it would have been entitled at one 
time. In that case the Court said: 


“The revenues of a county are not the property of the county 
in the sense in which the revenues of a private person are 
regarded. The state has an interest in the revenue of a 
county, and for the public good the legislature has the power 
to direct its application. 


“The proceeds of a county road levy held by a county as 
trustee for a city are at all times subject to the paramount 
right of the legislature to dictate how said tax funds should be 
used or allocated.” 


A like rule was made in the case of City of Beatrice v. Gage 
County, 130 Neb. 850. 


October 8, 1940. 
Mr. Raymond B. Morrissey, County Attorney, Tecumseh. 
In your communication of September 30, you ask: 


“Where a person in the Court room is given a subpoena and 
testifies, is he entitled to mileage in addition to a witness fee?” 


Since this question cannot possibly involve over ten cents, it is not 
remarkable that the Courts have not had occasion, so far as we have 
discovered, to pass directly upon it. However, in Smith v. Bartlett, 
78 Neb. 359, 110 N. W. 991, the Court used this language: 


“We believe that the practice has almost universally obtained, 
where a witness attends without being subpoenaed, or where, 
being in attendance, he is called to give evidence in a case, to 
allow him for one day’s attendance and the statutory traveling 
fees for one mile.” 


Undoubtedly, the same rule would apply if the witness, being in 
attendance, were subpoenaed. Any person present in a court-room 
during a trial may be called as a witness without the issuance and 
service of a subpoena, and it can hardly- be supposed that the unneces- . 
sary service of a subpoena upon the witness could change the rule 
with reference to the witness’ compensation. 


April 30, 1940 
Miss Zelma D. Derry, County Attorney, Ogallala. 
In your letter of April 15 you say: 


“The surety company carrying the bond for the County Treas- 
urer of Keith County, Nebraska, has advised her that the 
Federal Deposit Insurance will cover only the deposit of all 
county monies in each insured bank rather than each separate 
county fund. That is, they maintain all funds belonging to 
the county, whether held by the county judge, county clerk or 
county treasurer, would be considered as one fund, and the 
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total deposits would be insured up to $5,000 altogether rather 
than $5,000 in each separate account.” 


The General Counsel for the Federal Deposit Insurance Corporation 
has rendered us an opinion with reference to the above question, and 
we quote from this letter as follows: 


“You are advised that in determining the insured deposit of a 
public unit all deposits owned by it in the same right and 
capacity in an insured bank, whether on deposit in its name or 
in the names of its officers or others for its benefit, are added 
together and insured up to $5,000, regardless of the number 
of accounts in which such deposits are maintained. Funds on 
deposit in the name of a public unit which are owned by 
others than the public unit are not added to the funds of the 
public unit in determining its insured deposit. Thus, where an 
individual owns funds in the name of a public officer, such funds 
would be added to any other funds owned by the individual 
in the same right and capacity and insured up to $5,000. 


“With reference to sinking funds and other funds for special 
purposes, it is our opinion that unless such funds are irre- 
vocably allocated, either by statute or by agreement, to the 
bondholders or to other individuals or corporations dealing 
with public units, such funds are owned by the public unit 
in the same right and capacity as the general funds of the 
public unit. 


“Ordinarily under the provisions of paragraph (3) of sub- 
section (m) of Section 12B of the Federal Reserve Act, as 
amended, the name and interest of any owner in a deposit 
maintained in the name of another should be indicated on the 
records of the bank. However, Section 305.3 of our codified 
regulations provides that the owner of any portion of a de- 
posit appearing on the records of a closed bank under the 
name of a public official, state, county, city or other political 
subdivision will be recognized for all purposes of claim for in- 
sured deposits to the same extent as if his name and interest 
were disclosed on the records of the bank; Provided, That the 
interest of such owner in the deposit is disclosed on the rec- 
ords maintained by such public official, state, county, city or 
other political subdivision and, Provided, further, That such 
records have been maintained in good faith and fn the regular 
course of business.” 


November 7, 1940 
Motor Vehicle Division, Department of Roads & Irrigation. 
We have your inquiry of recent date in which you say: 


“Section 75-227, 1939 C. S. Supplement, provides in part as 
follows: 


“Ror the purpose of identification of motor carriers subject 
to the provisions of this Act and to distinguish the same from 
other commercial motor carriers not subject to the provisions 
of this Act, the head of the Department of Roads and Irriga- 
tion shall prepare a form of license plates for such motor 
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carriers and furnish a sufficient supply of the same to each 
county treasurer.’ 


“The question arises as to whether or not the cost of furnish- 
ing such plates shall be borne by the Department of Roads 
and Irrigation. 


“Attention is called to the fact that there does not appear to 
be an appropriation for this item from the funds at the dis- 
posal of the Department of Roads and Irrigation for such 
purposes. We would appreciate an opinion in this matter.” 


It will be observed from a consideration of the quoted section of 
the statute in your inquiry, that it is made the duty of the Depart- 
ment of Roads & Irrigation, not only to design a form of license plate 
for such motor carriers but, also, to furnish a sufficient supply of the 
same to each county treasurer. Here is a direct mandate from the 
legislature requiring the Department of Roads & Irrigation to pre- 
pare and furnish the necessary license plates and, therefore, impliedly 
the authority would exist for the payment of the cost of the prepara- 
tion and furnishing of these plates. 


When read with the Appropriation Act of the 1939 Legislature, 
specific authority exists for the payment of the cost of these license 
plates. Part of Section 42 of Legislative Bill No. 521 of the 1939 
Legislature, provides as follows: 


“MOTOR VEHICLE CASH FUND 


“Appropriate motor vehicle registration fees, * * * for general 
administration of motor vehicle registration, 34%.% of motor 
vehicle registration fees, * * *.” 


This is a specific appropriation to be used for general administra- 
tion, and without any question the cost of the preparation and the fur- 
nishing of these license plates would come within general adminis- 
tration. 


There is no restriction in this act as to the nature of the regis- 
tration nor the classification of the motor vehicle. It is for general 
administration of motor vehicle registration for all classes of all 
motor vehicles. 


We are, therefore, of the opinion that the cost of furnishing the 
license plates referred to in your inquiry is a proper charge on the 
funds of the Department of Roads and Irrigation and that an appro- 
priation has been made therefor. 


July 25, 1939. 
Mr. Philip H. Robinson, County Attorney, Hartington. 
Reference is made to your letter of July 18, in which you state: 


“Our Board of County Commissioners would like to have an 
interpretation from your office of Section 77-2218 of the 1937 
supplement to compiled statutes of Nebraska for 1929. The 
particular question they have in mind is whether or not the 
Board would be permitted to purchase road grading machinery 
with money in the special fund set up under the above section.” 
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Section 77-2218 provides that after March 1, 1939, “the county 
treasurer of each county shall keep all such money collected under 
the provisions of this article in a separate and special fund to be ex- 
pended under the direction of the county board of each county, for 
the sole purpose of the improvement of the county roads.” 


Certainly, the “improvement of county roads” would require the 
purchase of labor, materials and equipment. Therefore, it is our opinion 
that the County Commissioners may purchase road grading equipment 
with these funds. 


March 26, 1940 
Mr. Louis A. Holmes, County Attorney, Grand Island. 
In your letter of March 20, you say: 


“A problem has arisen in this county before the Board of Su- 
pervisors, as to whether or not the Board of Supervisors may 
take money in an amount of ten thousand dollars or more, 
which is now in a dormant fund, and invest these moneys in 
revenue-bearing investments, for instance, government bonds, 
et cetera.” 


It is our opinion that this investment may be made in United 
States Government Bonds, United States Treasury notes or certificates 
of indebtedness, maturing within two years from the date of purchase, 
as provided by Section 77-2506 Compiled Statutes, Supplement 1939. 


If an investment is to be made in certificates of deposit in banks 
secured by the United States Bank Security of Deposit Act, the amount 
cannot exceed $5,000.00. 


June 12, 1940 
Honorable John Havekost, State Treasurer. 
You say: 


“Ch. 77-2515 C. S. Supp. 1937 briefly provides for investments of 
excess funds. 


“The question in our mind is this. ‘Are U. S. Treasury Notes, 
Treasury Bills, U. S. guaranteed issues, such as Federal Land 
Bank Bonds, Federal Farm Mortgages and other such securi- 
ties considered as U. S. Bonds in the meaning of the above 
citation?’ 


“Would all U. S. guaranteed securities come under the meaning 
of this act?” 


It is our opinion that Section 77-2513 Compiled Statutes, Supplement 
for 1939, authorizes the investment of excess funds only in such bonds 
as are issued direct by the United States Government, and would not 
include bonds which are issued by some other agency and merely 
guaranteed by the Federal Government. 
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March 28, 1940. 
Mr. Alfred D. Raun, County Attorney, Pender. 


We have checked your opinion given to the County Treasurer of 
your County regarding the investment of certain funds now held in 
your bond and judgment fund. We believe that your conclusion is 
correct and that your County Treasurer, upon approval of the County 
Board, may invest fifty per cent of this money in the outstanding 
warrants of your County, provided these warrants will be paid in 
sufficient time that these funds will be in the hands of your Treasurer 
in time to meet the obligation for which they were levied. 


May 20, 1940. 
Mr. Ray C. Johnson, State Auditor. 
In your letter of May 6, you say: 


“Our examiners have found a number of counties with cash 
funds in excess of the amount that can be deposited within 
the requirements in government bonds. 


“We would be pleased to have your opinions as to the legal 
status of investing surplus county funds in governmental se- 
curities.” 


There are a number of statutes which would appear to permit the 
investment of certain county funds in government securities under cer- 
tain conditions. Without attempting to name all of them, reference 
is made to Section 77-2506, Section 77-2524, and Section 77-2528, all 
contained in the Compiled Statutes Supplement for 1939. 


If you will advise us in detail as to what funds have been invested 
in government securities, what the nature of the securities are and 
under what circumstances the investments were made, we will be able 
to advise you specifically whether the investments made comply, in 
our judgment, with the statutes. 


February 20, 1939 
Mr. Joseph A. McGraw, County Attorney, Tryon. 


This office has received a letter from your county clerk, Mr. Clay 
Wright, requesting an opinion amplifying an earlier opinion upon the 
above subject. 


As you of course know, the attorney general’s office cannot give 
opinions except to state officers and county attorneys. However, we 
are sure that Mr. Wright had your authority to request an opinion, 
so in order to save both him and you the trouble of going through the 
formality of sending in a request from your office, we are simply 
writing this letter to you, and will send a copy to Mr. Wright. 


The first question presented is: 
“Is it permissible for counties coming under the category of 
your opinion to issue warrants for expenses of the officers, 
such as postage, mileage, janitor’s salaries, etc? That is, 
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expenses that are necessary to keep the court house open.” 


It is the opinion of this office that the law requires warrants to 
be issued at stated intervals to elected officers whose salaries are fixed 
by law, and that, although ordinarily salary claims-are filed by these 
officers, such filing is a mere formality, and in acting upon them the 
county board acts ministerially. As to all other claims the board acts 
quasi-judicially and such claims, including the class of claims mentioned 
in your letter, have to be investigated and passed upon by the board. 
Such claims, therefore, would not fall within any exception, and 
would be subject to the general rule that the board may audit and settle 
them as soon as the work is completed, but that no warrant may issue 
until after the levy. 


The next question presented is: 


“Will warrants for salaries of officers be paid by the County 
Treasurer out of 1938 collections, there being no 1939 funds on 
hand at this time, or will the treasurer register the warrants 
against the 1939 levy?” 


The fiscal year of a county is the calendar year. Warrants for 
salaries for 1939 should be drawn upon the 1939 fund, where there are 
funds on hand to pay the same. 1938 tax collections must go into 
the 1938 funds and cannot be used for the payment of 1939 expeness. 


The third inquiry is as follows: 


“We have a few unpaid 1938 claims on file. Can we go ahead 
and pay them from 1938 collections, or will the officer’s sala- 
ries for 1939, before the levies are made, be paid ahead of the 
1938 claim?” 


This would seem to be answered by our answer to the second 
question. 1938 funds are to be used exclusively for the payment of 
claims incurred in 1938. 


January 24, 1939 
Mr. Daniel E. Owens, County Attorney, Benkelman. 


Reference is made to your communication of January 16, and we 
quote therefrom the following: 


“IT have been asked by the Commissioners of this county to 
inquire of you as to the issuance of warrants against the 
estimate of expenses for the ensuing year. As I interpret 
the statutes, it is not permissible, but I am informed that the 
Attorney General’s office has rendered a different opinion.” 


In our opinion you are correct in your interpretation of the 
statutes. 


In Austin Manufacturing Company v. Brown County, the court in 
syllabus said: 


“It is not unlawful for a county board, after estimate made and 
prior to its meeting as a board of equalization, to anticipate 
the levy for the current year, and contract an indebtedness upon 
a particular fund within the estimate, although there is at the 
time no money in the treasury to the credit of such fund for 
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the payment of the indebtedness, if in contracting such in- 
debtedness the board remain within the limits prescribed by 
the constitution and the statutes.” (65 Neb. 60) 


In the opinion the court said: 


“By statute it is made the duty of the county board at their 
meeting in January to make an estimate of the funds neces- 
sary to meet the expenses and obligations of the county for the 
current year. After this has been done the county is not de- 
prived of its right to contract because of the fact that no levy 
for taxes has in fact been made. The first step in the levy of 
the taxes, that is, making the estimate, has been taken; and 
there is no doubt of the authority of the board to anticipate the 
levy for the current year, remaining within the constitutional 
and statutory limits, and enter intc such contracts as the wel- 
fare of the county may require. To accept the construction 
contended for by defendant in error would be to deprive abso- 
lutely the county of the right to contract, even for necessaries, 
in order to transact the business of the county from the 
first day of January until the levy of taxes for county purposes 
the latter part of May of each year, unless money was in the 
county treasury upon which to draw warrants. This was not 
the purpose of the legislature, and is not the law.” 


In Central Bridge & Construction Company v. Saunders County, 
106 Neb. 484, the court, in reviewing previous decisions, held that a 
fiscal year of a county is the calendar year, and that “current year” 
means the same thing. Along in the opinion the court said: 


“The better reasoning would require the holding that under 
section 952, subd. 5, Rev. St. 1913, the board may audit and 
settle claims as soon as the work is completed, though no 
warrant may issue until after levy; however, an erroneous 
judgment does not require a reversal unless prejudice is 
shown.” 


The case of Austin Manufacturing Company v. Brown County is 
also approved in Omaha Road Equipment Company v. Thurston County, 
122 Neb. 35. 


From these decisions I take it that prior to the passage of the 
County Budget Act in 1937, as soon as the annual estimate was made, 
the county board had the power to incur obligations and to audit and 
allow claims, but had no authority to direct the issuance of warrants 
until after the levy was made. Since the enactment of the County 
Budget Act (Art. 21, Chapter 26, Compiled Statutes, Supplement 1937), 
it seems unnecessary for the county commissioners to make a county 
estimate, although this question is not free from doubt. However, 
Section 26-2108 provides: 


“Until the county board shall act in such behalf (that is, adopt 
the budget), the county treasurer shall make the payments 
necessary for the support of the county government on the 
basis of the appropriations of the preceding fiscal year.” 


It would, therefore, seem that at any time after the commencement 
of the county’s fiscal year, the commissioners may contract indebted- 
ness, audit and allow claims, but that no warrants may be issued until 
after the levy is made. 


Section 26-116 Compiled Statutes 1929, makes it unlawful for the 
board to issue warrants in excess of 85 per cent of the amount levied for 
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the current year. This implies that no warrants can be issued until 
the levy is made, because otherwise nobody could know what the levy 
could be. 


There would appear to be one exception to this rule: Salaries of 
elected officers which are fixed by law are, in most instances by the 
statutes fixing them, required to be paid by warrants monthly or quar- 
terly. The statute prohibiting the issuance of warrants in excess of 
85 per cent of the levy was passed at a time when practically all 
offices were fee offices. Later, from time to time, the legislature paid 
the various county officers by special acts that provided for their 
monthly payment or, in some instances, for their quarterly payment. 
It is the duty of the proper officials to draw these warrant at the times 
fixed by statute, and any claim they file with the county board is a 
mere formality. 


We believe it would be the duty of the chairman of the board and 
clerk to issue such warrants without regard to the levy. 


February 4, 1939 
Mr. Charles R. Shopp, County Attorney, Imperial. 


In your letter of February 1 you state that you would like our 
“opinion on the question of which officer in the county is properly 
charged with the duty of drawing and issuing county assistance 
warrants”. 


Section 68-331 Compiled Statutes, Supplement 1937, provides: 


“Expenditures by the County Assistance Committee shall be 
made in the manner and form provided by law.” 


Section 68-326 Compiled Statutes, Supplement 1937, provides that: 


“The board of county commissioners or supervisors, as the 
case may be, county treasurer and the county board of public 
welfare, if now or hereafter lawfully in existence in each 
respective county of the state of Nebraska, are hereby desig- 
nated as the County Assistance Committee of each respective 
county.” 


Section 68-325 Compiled Statutes, Supplement 1937, provides that: 


“The percentages of the balance of the State Assistance Fund 
hereinabove specifically allotted for old age assistance, blind 
assistance and aid to dependent children, shall be distributed 
and paid to the county treasurer of each respective county of 
the State of Nebraska. * * *.” 


Section 26-115 Compiled Statutes, Supplement 1937, provides that; 


“Upon the allowance of any claim or account against the county, 
the county board shall direct the county clerk to draw a war- 
rant upon the county treasurer in payment thereof: Such war- 
rant to be signed by the chairman of the county board, except 
as hereinafter provided, and countersigned by the county clerk, 
and sealed with the county seal, * * *.” 


Section 26-138 Compiled Statutes of Nebraska, 1929, provides that: 
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“The board of county commissioners * * * shall elect a chair- 
man of the board, * * * and such chairman shall sign all war- 
rants on the treasurer for money to be paid out of the county 
treasury.” 


Section 26-1002 Compiled Statutes, Supplement 1937, provides: 


“It shall be the general duty of the county clerk: * * * Third. 
To countersign all warrants issued by the board and signed by 
it chairman; * * *”, 


It is our opinion that Section 68-331 Compiled Statutes, Supple- 
ment 1937, contemplates that all warrants issued for assistance pur- 
poses, shall be issued in the same manner as other county warrants. 
It would, therefore, seem that where a claim has been allowed by the 
county board, that it is the duty of the county clerk to draw a warrant 
upon the county treasurer for payment thereof. The warrant will have 
to be signed by the chairman of the board of county commissioners 
and countersigned by the county clerk. 


Although your question contains the phrase “drawing and issuing” 
we presume that you do not attach any special significance to the word 
‘fssuing” as distinguished from “drawing’’ as used in the statutes. 


If we have failed to understand exactly what you had in mind, 
do not hesitate to amplify your question and submit it for a further 
opinion. 


February 9, 1939 
Honorable Ray C. Johnson, State Auditor. 


You submit to this office for answer, a letter you have received 
from Edmund W. Holistein, the County Attorney of Sheridan County, 
in which he says: 


“Our County Treasurer has requested that I write you relative 
to the manner in which distribution should be made of certain 
moneys which are being recovered from bonding companies on 
the official bonds of the former County Treasurer and County 
st of this county. Partial recoveries have already been 
made. 


“During the period beginning in May, 1934 and ending in the 
year 1936, our County Judge retained personally, as fees for 
having served as appraiser for inheritance tax purposes, a 
total of $5,595.00—this money, in each instance, being withheld 
from inheritance tax money paid into the County Treasury. 


“If the money had not been diverted from its proper channels, 
it would have, at the time it was paid in, been credited to 
the general fund for poor relief. Because of its diversion, it 
became necessary to make transfers from the general fund to 
the poor fund to help carry the relief load. In addition, the 
expense of criminal prosecutions and civil actions—because of 
the ng being wrongfully taken—further depleted the gen- 
eral fund. 


We have ample money to carry the relief load at this time and 
it is desirable that, if it can be done, the money recovered 
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— the bonding company be credited directly to the general 
fund.” 


I am of the opinion that the facts being as stated in Mr. Hollstein’s 
letter, any money recovered from the bonding company because of the 
failure of the County Judge to account for fees received by him as ap- 
praiser for inheritance tax purposes, may be paid into the County 
General Fund. 


I return herewith, as requested by you, Mr. Hollstein’s letter to 
yourself. 


June 15, 1940. 
Mr. Edmund Nuss, County Attorney, Hastings. 


You ask whether or not notes, bonds, or debentures issued by a 
city and payable only out of the profits of an electric light and power 
plant are acceptable to secure county deposits under Section 77-2508, 
Compiled Statutes Supplement of Nebraska for 1939. 


The above-mentioned section provides for the giving of a bond to 
secure county deposits in a bank, which bond is to be approved by the 
County Board. The section also provides as follows: 


“In lieu of a bond as above provided, any bank making ap- 
plication to become a depository under the provisions of this 
article may deposit with the county clerk, United tSates 
government bonds, * * * also county bonds, municipal bonds 
or school district bonds of any county, city, village or school 
district in the state of Nebraska issued under the direction of 
and with the approval of the Auditor of Public Accounts, 
* * * or warrants of the county or any city, village or school 
district in the county.” 


It is our opinion that revenue bonds and warrants issued for the 
construction or improvement of municipal power plants in Nebraska, 
under authority of the applicable statutes of the State, may be accepted 
as security for county deposits. Such bonds offered for this pur- 
pose are, of course, subject to the approval of the County Board the 
same as the depository bond or any other bonds offered in lieu thereof. 


January 24, 1939. 
Board of Control. 


Reference is made to your letter of January 16th, which deals with 
the matter of the re-appropriation, with the emergency clause, of cer- 
tain funds into the Board of Control Building Fund. There is listed 
in the letter each fund as set up on the books of the State Auditor, 
showing the Auditor’s number, description, and the Legislative Bill which 
created the fund, together with a reference to the appropriation act 
where the particular appropriation appears. For example, there is 
listed: 


“A-518 Institution for Feeble Minded, Investigation and Plans 
for Water Supply. Amount to be re-appropriated $2,000. 
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This was originally appropriated by the 1935 Legislature, House 
Roll No. 381, Page 658, Session Laws 1935, and re-appropriated 
by the 1937 Legislature, Legislative Bill No. 70, Session Laws 
1937, page 771.” 


You state that you will appreciate an opinion as to whether or not 
the Legislature is legally authorized to make these re-appropriations 
as an emergency measure. 


Section 25, Article III, Constitution of Nebraska, provides, amongst 
other things: 


“No money shall be drawn from the treasury except in pursu- 
ance of a specific appropriation made by law.” 


The purpose of this constitutional provision is conservative, not 
restrictive or prohibitory of the legislative power over the public 
revenue: 59 C. J. 238. In the course of the strife between the Crown 
and Parliament during the development of the English constitution, the 
Commons won control of the revenue of the Commonwealth, as stated 
in Smith v. Speed, 50 Ala. 276, 282: 


“Forwarned by the history of this strife and controversy, the 
framers of our constitutions introduced this provision, to pro- 
hibit executive power from controlling the public purse.” 


This does not mean, however, that once the Legislature has acted, 
it may not itself amend an appropriation which it has made nor that a 
subsequent legislature may not properly exercise its functions as to 
funds which have previously been appropriated, but which have not 
been expended nor committed or encumbered. 


It is our opinion that, so far as the funds listed in your letter in 
question are concerned, this present legislature may deal with them 
and re-appropriate them as it will, providing, of course, that outstanding 
claims, which may be made against these funds by reason of the prior 
appropriations, are not interfered with. With this reservation, we see 
nothing to prevent the action which you suggest, nor any reason why 
the same could not be made effective as an emergency measure. 


August 3, 1939. 
Mr. William T. Gleeson, County Attorney, Wahoo. 


In your letter of July 27, you set forth the following statement of 
facts: 


“On or before the 8th day of June, 1939, this county had out- 
standing claims which had been duly audited and allowed by 
the Board of County Commisisoners, from which no appeal had 
been taken. No warrants were issued in payment of these 
claims on the date of their allowance, for the reason that there 
was not sufficient money in the treasury to the credit of the 
proper fund out of which such claims should be paid.” 


In connection with the foregoing statement of facts, you call our 
attention to Section 1 of L. B. No. 431 and ask “whether or not such a 
claim (as set forth in above statement of facts) is a judgment within 
the meaning of L. B. 431.” Section 1 of L. B. No. 431 reads, in part, 
as follows: 
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“Any political subdivision which on the effective date of this 
Act had outstanding any unpaid judgments or registered war- 
rants drawn against any fund or funds which were general 
obligations of such political subdivision, may during the years 
1939 and 1940, both inclusive, refinance such indebtedness by 
issuing bonds and selling or exchanging the same on the basis 
of dollar for dollar as herein provided.” 


It occurs to the writer that it is not necessary to determine 
whether or not the claims which have been allowed are judgments in 
the contemplation of said Section 1. However, it is our opinion that 
judgments in the contemplation of this Act mean judgments of Courts 
of law. 


If the Board of County Commissioners legally allowed the claims 
referred to Section26-115, C. S. Supplement for 1937, should control 
the procedure to be followed thereafter. The pertinent part of said 
Section reads as follows: 


“Upon the allowance of any claim or account against the 
county, the county board shall direct the county clerk to draw 
a warrant upon the county treasurer in payment thereof: * * * 
but the same shall not be delivered to the party until the time 
for taking an appeal has expired. * * *” 


The warrant having been issued in due course, payment would have 
been refused upon presentation for the reason that there were not 
sufficient funds for payment. Under such circumstances, the County 
Treasurer would follow the procedure outlined in Section 77-2403, 
Compiled Statutes of Nebraska for 1929, which provides that: 


“Whenever a warrant is presented for payment to any such 
treasurer and there are not sufficient moneys on hand to the 
credit of the proper fund to pay the same, it shall be the duty 
of every such treasurer to enter such warrant in his warrant 
register for payment in the order of its presentation, * * *.” 


Had the foregoing procedure been followed, the claims would now 
consist of “registered warrants’, which come within the purview of 
Section 1, the same as “unpaid judgments”. 


I know of no reason why the statutory procedure above set forth 
cannot be followed at this time. 


I have read the cases cited in your letter and have considered them 
in arriving at the conclusions herein. I trust that this will give you the 
information sought by your letter and, if there is anything further 
with which we may be of assistance, please feel free to call upon us. 


January 23, 1940 
Mr. Arthur O. Auserod, County Attorney, Bartlett. 
In your letter of December 2, 1939, you say: 


“How is Section 26-127 C. S. 1929, as amended by Ch. 126 
Session Laws, 1933, Page 501, to be interpreted along with 
Ch. 77, Art. 24, C. S. 1929, especially Section 77-2412? 


“In this county the county treasurer raises the question in the 
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following manner. The county board in pursuance to Section 
26-127, as amended, deduct the delinquent personal taxes from 
the claim of any person who is so delinquent, and issue two 
orders or warrants, one to the county treasurer for the amount 
of such delinquent personal taxes and the other to the person 
for the balance remaining. The county treasurer is required by 
Section 2 of House Roll No. 184 of the 1933 Legislature to 
issue a receipt therefor to such person whose taxes are so 
satisfied. The situation that then arises is this:. The warrant 
to the treasurer in payment of such tax is drawn upon a fund 
that has no cash balance and upon which there are outstanding 
registered warrants as provided by Ch. 77, Art. 24, C. S. 1929. 


The county treasurer tells me that the State Auditor’s Office, 
or its field men who audited her office, forbid her to hold 
any registered warrants as cash, in other words, the State 
Auditor’s office will not accept such warrants in the audit 
in lieu of cash funds. 


“The State Auditor’s Office is probably right in holding that a 
county treasurer cannot invest in registered warrants and hold 
such registered warrants as cash, and it would seem under 
Section 77-2412 that the county treasurer would not dare to pay 
such warrant in cash ahead of other registered warrants even 
if cash were available. How then, is the county treasurer 
going to be able to issue a tax receipt under such circum- 
stances?” 


The intent is plain that the delinquent tax payer’s claim is not to 
be fully paid, but his taxes are to be deducted and he is to receive a 
warrant for the balance. Another warrant issues to the county treas- 
urer for the unpaid taxes. If there are no funds to meet these war- 
rants they must, of course, be registered. Later, when funds are 
available, they will both be fully paid. The question arises as to 
whether the treasurer may issue a receipt for the taxes, since he is 
not paid in current funds. However, the statutes contemplate a pres- 
ent transaction and the concurrent issuance of the two warrants. 
we assume that the legislature knew what everyone knows, to-wit, 
that it is often necessary to register county warrants, it is only fair 
to assume that it was intended that the county treasurer might issue 
his receipt presently and hold the registered warrant until funds were 
available to pay it. The treasurer might also hold his receipt until 
the warrants are paid, since the statute (Section 77-1954 Compiled 
Statutes, Supplement 1939) requires only issuance and not delivery. 
However, we are of the opinion that the receipt must be presently 
issued. If it is not, more interest will accrue and the tax payer will 
be further penalized. 


March 21, 1940 
Mr. Elbert H. Smith, County Attorney, Lexington. 


In your letter of March 2 you point out that one of your commis- 
sioner districts is sponsoring a WPA project, wherein and whereby 
work is being done upon the roads with the WPA furnishing pay for 
the men. You say: 


“At the last meeting of the county board, the commissioner of 
district No. 1, on behalf of his road fund, filed two claims 
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against the unemployment fund of the county, which unem- 
ployment fund of the county, which unemployment fund arises 
by virtue of section 77-1826, 1827 and 1828, C. S. 1939, for 
the use of this machinery. The first claim was for the use 
of the regular road machinery at so many dollars per day which 
totaled several hundred dollars. The second claim was a small 
one for the use of the small tractor which is ordinarily used 
in the summer to cut weeds, for a few dollars per day for its 
use. 


“One of the commissioners questioned the right to allow such 
claims and I advised the board that inasmuch as the road 
fund had money in it, that I did not believe that the money in 
the unemployment fund for the relief of indigent persons, could 
be used to pay for the use of county machinery in repairing 
county roads, even though indigent persons were drawing WPA 
money for running the machinery. In other words, it seems 
to me that the indigent unemployed are entitled to all of 
the money raised in the unemployment fund and that the road 
fund should furnish its machinery free of charge as long as 
its machinery is working on the roads. I feel that this is also 
true of the little tractor that ordinarily is used to cut weeds 
in the summer because it belongs to the county.” 


It seems to us you are entirely correct in your conclusion. We 
do not believe that the unemployment fund for the relief of indigent 
persons can be drawn upon to pay for the use of this road machinery. 
Further than this, the work is being done upon the roads with ma- 
chinery which would ordinarily be employed therefor, and the only 
difference is that under the WPA project set up, the WPA is paying 
for the services of the men employed instead of the same being taken 
out of the road fund. 


May 10, 1940. 
State Labor Commissioner. 


We have a letter from Harry Bane, Director of Nebraska State 
Employment Service, dated April 29, 1940, in which he says: 


“There is enclosed copies of correspondence to and from the 
Bureau of Employment Security of the Social Security Board 
as follows: : (1) Letter from the Bureau dated February 16, 
1940; (2) Reply by V. B. Kinney, State Labor Commissioner, 
to Oscar M. Sullivan, Regional Representative of the Bureau, 
dated February 23, 1940; (3) Letter to the State Labor Com- 
missioner from the Bureau, dated March 20, 1940; (4) Letter 
from John E. Sidner, General Counsel for the Unemployment 
Compensation Division, to the Commissioner of Labor under 
date of April 19, 1940. 


“From this correspondence it will be observed that the Bureau 
desires the Commissioner to consolidate the two accounts neces- 
sary for the administration of the Unemployment Compensa- 
tion Division and the Nebraska State Employment Service, both 
of which are coordinated divisions of the State Department of 
Labor. 


“After giving careful study to the Nebraska law, will you 
please advise us, addressing your opinion to Mr. V. B. Kinney, 
State Labor Commissioner, whether or not this consolidation 
of accounts is possible under the Nebraska law, as written.” 


As to the custody and disbursement of funds for the Nebraska 
State Employment Service, it is provided in Section 48-605, C. S. Sup- 
plement for 1939: 


“The State Treasurer is hereby designated custodian of all 
funds allotted to this state from the appropriation made by 
said act of Congress, and he shall receive and provide for the 
proper custody and disbursement of the same in accordance 
with said act. Said funds shall be paid into a special employ- 
ment service account in the unemployment compensation ad- 
ministration fund and shall be subject to the provisions of Sec- 
tion 13 of this Act (48-712). (d) STATE EMPLOYMENT 
SERVICE—The Nebraska State employment service is hereby 
established coordinate with the unemployment compensation 
division as a division of the State Department of Labor which 
shall be administered by a full-time salaried director who shall 
be subject to the supervision and direction of the commissioner. 


Such division shall be responsible for the discharge of its dis- 
tinctive functions and shall be a separate administrative unit 
with the respect to personnel, budget and duties, except inso- 
far as the commissioner may find that such separation is im- 
practicable in local offices because of the small size of the 
territory served or the volume of the work performed.” 


As to the duties and functions of the unemployment division, it is 
provided in Section 48-710: 


“There is hereby created in the Department of Labor a division 
to be known as the unemployment compensation division, which 
shall be administered by a full time salaried director who shall 
be subject to the supervision and direction of the commissioner. 
Said division shall be a separate administrative unit with re- 
spect to personnel, budget and duties, except insofar as the 
commissioner may find that such separation is impracticable.” 


In connection with the above, the provisions of Section 48-712 
should be noted, which are as follows: 


“(a) SPECIAL FUND. There is hereby created in the state 
treasury a special fund to be known as the unemployment 
compensation administration fund. All moneys which are 
deposited or paid into this fund are hereby appropriated and 
made available to the commissioner. All moneys in this fund 
shall be expended solely for the purpose of defraying the cost 
of the administration of this Act, and for no other purpose 
whatsoever. The fund shall consist of all moneys appropriated 
by this state and all moneys received from the United States 
of America, or any agency thereof, including the Social Se- 
curity Board, the Railroad Retirement Board, and the United 
States Employment Service, or from any other source, for 
such purpose. Moneys received from the Railroad Retirement 
Board as compensation for services or facilities supplied to 
said board shall be paid into this fund or the employment 
service account thereof, as the commissioner may direct. All 
moneys in this fund shall be deposited, administered and dis- 
bursed in the same manner and under the same conditions 
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and requirements as is provided by law for other special funds 
in the state treasury. Any balances in this fund, except bal- 
ances of moneys therein appropriated from the general fund 
of this state, shall not lapse at any time but shall be con- 
tinuously available to the commissioner for expenditure con- 
sistent with this Act. (b) EMPLOYMENT SERVICE AC- 
COUNT.—A special ‘employment service account’ shall be main- 
tained as a part of the unemployment compensation administra- 
tion fund for the purpose of maintaining the public employ- 
ment offices established pursuant to Section 12 (48-604) of 
this Act, and for the purpose of cooperating with the United 
States Employment Service. There is hereby appropriated to 
the employment service account of the unemployment compensa- 
tion administration fund, from any money in the state treasury 
not otherwise appropriated, Seventy Thousand Dollars ($70,000) 
for the biennium ending June 30, 1939. In addition, there shall be 
paid into such account the moneys designated in Section 12 (e) 
of this Act, and all other moneys received from any source 
therefor, including such moneys as are apportioned for the 
purpose of this account from any moneys received by this 
state under title III of the Social Security Act.” 


It seems clear that the Legislature intended that two separate 
and distinct entities be created and that a separate and distinct fund 
for each entity be separately maintained, administered and expended. 


In the letter of Oscar M. Powell, Director, dated February 16, re- 
ferred to in Mr. Bane’s letter, he says: 


“There is no requirement under the Social Security Act or the 
Wagner-Peyser Act that State unemployment compensation 
laws provide for separate unemployment compensation and em- 
ployment service account in the Unemployment Compensation 
Administration Fund. However, a majority of the State laws 
provide for such separate accounts in the Administration Fund. 
In such cases, it will probably be necessary for two such fund 
accounts to be maintained, until such time as the State law is 
amended eliminating such provision for separate accounts in 
the Administration Fund.” 


However, in the letter of March 20 of Ewan Clague, Director, by 
Cc. R. P. Cochrane, Chief of the Field Diviison, which is also referred 
to in Mr. Bane’s letter, it is said: 


“It is recognized that your present State law may prohibit the 
consolidation of the unemployment compensation and employ- 
ment service fund accounts. It is believed that the State law 
does not prohibit the consolidation of the unemployment com- 
pensation and employment service expenditure accounts, and 
the Board no longer requires a State to maintain separate ac- 
counts or report expenses under Title III funds through such 
an employment service fund or expense account.” 


Without any desire to criticize either the nomenclature or methods 
of accounting employed by the Social Security Board, we will say that 
we find it impossible to make any distinction between fund accounts and 
expenditure accounts so far as the provisions of our legislature are con- 
cerned. . There are two funds provided for which are separate and dis- 
tinct and as these funds are handled on the books of our State Treas- 
urer, it would seem to us that they would have to be handled separately 
and that there could be no commingling of the monies passed into these 
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funds. Stated differently, it would seem that our law would require 
monies to be passed into these funds and expenditures would be debited 
against them and that the distinct entity of each fund must be pre- 
served in expenditures from the fund, as well as in its creation. 


Under these circumstances, we are in accord with the views ex- 
pressed by Mr. John E. Sidner, General Counsel, in his letter of April 
19, 1940, and agree that the proposed plan of a single expenditure ac- 
count for both of these funds would be impracticable under our present 
legislative provisions. 


October 24, 1940 
Mr. John H. Wiltse, County Attorney, Falls City. 


You state that revenue bonds were issued by Richardson County, 
Nebraska, for the construction of a bridge crossing the Missouri River 
at Rulo under the provisions of Chapter 39, Article 21, of the Laws of 
Nebraska; that the tolls collected from the bridge have not been suf- 
ficient, to date, to pay interest on the bonds and that some of the bond 
holders have suggested that the county board issue warrants against the 
highway fund derived from taxes for the payment of interest, contending 
that Section 66-411 Compiled Statutes, Supplement for 1939, is applicable. 


Section 39-2101 Compiled Statutes, Supplement for 1939, provides in 
part as follows: 


““& %* * which revenue bonds shall be payable solely from the 
revenues and funds from such bridge and as to which shall 
be recited therein: The county shall incur no indebtedness of 
any kind or nature, and to support which the County shall 
not pledge its credit nor its taxing power nor any part thereof, 
and any such county may levy, collect and distribute tolls and 
use the same in payment of the principal and interest on such 
revenue bonds and for the maintenance, repair and operation of 
any such bridge, * * *.” 


Section 39-2107 Compiled Statutes, Supplement for 1939, relating 
to the form and terms of the bond, provides in part as follows: 


«# * * the principal and interest of which shall be payable 
solely from the special funds herein provided therefor, and as 
to which, as shall be recited therein, the county shall not incur 
any indebtedness of any kind or nature, and to support which 
the county shall not pledge its credit, nor its taxing power, nor 
any part thereof. * * *”. 


If the bond holders will examine their bonds they will no doubt 
find the provisions hereinabove quoted printed therein. We agree with 
you that tax funds are not available for the payment of interest or 
principal of these bonds and that such payments may be made solely 
from the revenues and funds derived from such bridge. 


July 30, 1940 
Mr. Elmer C. Rakow, Acting County Attorney, Neligh. 
In your letter of July 15 you say: 
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“One of the school districts in our county which has not had 
school the past year on account of not having any pupils, and 
will not hold school next year, has a considerable amount of 
money in their general fund. They have asked if it were pos- 
sible to use a part of that amount to pay the free high school 
tuition tax which would ordinarily be levied against the prop- 
erty of their district, and in that way eliminate the necessity 
of making a levy for that purpose in payment of the tax for 
free high school tuition, in other words, where the funds in the 
general fund will not be needed for school purposes, may a 
part of the money in the general fund be transferred to the 
free high school tuition fund?” 


It is our opinion that no part of the general fund may be transferred 
to the free high school tuition fund. Under the factual situations that 
exist in this district, it will not be necessary to levy any tax for the 
support of the school, but it will be necessary to follow Section 79-902 
Compiled Statutes, Supplement 1939, in order to create a fund out 
of which to pay the high school tuition of eligible pupils from the 
district. 


The only provision with which I am familiar that permits the 
transfer of money from one fund to another, is Section 79-217 Com- 
piled Statutes 1929. This provision, obviously, does not cover the 
situation of the district mentioned in your letter. 


April 13, 1939 
Honorable Charles W. Taylor, State Superintendent. 


You submit to this department a letter received by you from the 
County Superintendent of Cass County in which she says: 


“A district in Cass County has $2500 on hand which has ac- 
cumulated from the past years. The Board had in mind to use 
this money at some time later to build a new school house, 
altho no definite plans had been made. The question has arisen 
of the legality of a district having a sum of money on hand 
and in no definite fund. How can this legally be placed in a 
fund which may in some way be used for the building of a 
school house? 


“Does the law require a ‘fire extinguisher’ in all school houses?” 


In answer to the first question asked, I will say that I do not 
know of any way by which the $2500 now on hand can be placed in a 
building fund at this time. I assume it is money that has accumulated 
in the general fund of the district. If this assumption is correct, it 
can be taken into account in making the levy of taxes to pay the run- 
ning expenses of the district during the ensuing school year. 


In the case of Union Pacific Railroad Company v. M. N. Troupe, 
County Treasurer, 99 Neb. 73, it is said: 


“When a school district has money in its treasury available 
for the support of the school during the ensuing year, it is 
bound to take that fact into account in fixing the tax levy, 
and the levy should be made for no more than will approximate- 
ly raise the difference between the amount on hand and the 
amount determined as necessary to meet the expenses of the 
district for the ensuing school year.” 
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In answer to the second question, I will say that I do not know 
of any law that requires a “fire extinguisher” to be placed in all 
school houses. 


August 10, 1940. 
Mr. M. B. Reynolds, County Attorney, Arthur. 


We have your inquiry of recent date propounding the question as 
to the right of the County Board to transfer an unexpended balance in 
the inheritance tax fund to the general fund of the County. 


We have made an examination of the statutes and do not find any 
authority for the County Board to make transfer, except Section 26-716 
of the 1929 Statutes. This statute is in general terms and will not con- 
trol over a later statute which deals specifically with the disposition of 
inheritance tax moneys. This is controlled by Section 77-2218 of the 
19389 Supplement, which provides as follows: 


“Until March 1, 1989, all inheritance tax money received or 
collected by each county shall be used and expended for the 
relief of worthy, incapacitated, indigent persons and thereafter 
the county treasurer of each county shall keep all such money 
collected under the provisions of this article in a separate and 
special fund to be expended under the direction of the county 
board of each county, for the sole purpose of the improvement 
of the county roads; such roads shall not be built within the 
corporate limits of any city or village. * * *” 


It will be observed that this statute provides that the fund may 
be expended for the sole purpose of the improvement of the county 
roads. This term of the statute is a direction to the County Board as 
to how to use the fund and also a limitation on their power to use it 
for any other purpose. 


We, therefore, are of the opinion that the County Board is without 
authority of law to transfer the unexpended balance in the inheritance 
tax fund to the general fund of the County. 


May 24, 1940 
Honorable Charles W. Taylor, State Superintendent. 
You say: 


“School District No. 5, Holt County, has accumulated a fund 
of $2,800.00 from taxes levied for the support of the schools. 
pose! the voters of the district transfer this money to a building 
‘uni \ tel 


While it is true that certain funds which have been raised for a 
definite purpose may be transferred to another fund by the voters 
of the district, after the purpose for which the same were raised has 
been accomplished, and after all debts for which said funds were liable 
has been discharged, this does not apply to funds which have been ac- 
cumulated from taxes levied for the support of the schools. 
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This is a continuing fund and any balance remaining should be 
taken into consideration in making the levy for the following year. 
Union Pacific Railroad Company v. Troupe, 99 Neb. 73, 155 N. W. 230. 


Therefore, the voters of the district in the case which you cite us, 
cannot transfer this money which they have on hand to a building 
fund. 


March 21, 1939 
Mr. T. G. Weddel, County Attorney, Springview. 


Reference is made to your communication of February 28, wherein 
you ask the opinion of this office with reference to a question raised 
by Mr. Oscar A. Jackson, County Clerk of your county. 


In his letter of February 6, 1939, to you, the county clerk refers 
to an opinion of this office dated January 24, 1939, to the effect that 
it is the duty of the chairman of the board and the clerk of the county 
to issue salary warrants to elected county officers whose salaries are 
fixed by law, monthly or quarterly, as the law requires. The clerk then 
says as follows: 


“TI concur with the opinion, except in one particular. Section 
26-117 states that ‘each warrant shall specify the amount 
levied and appropriated to the fund upon which it is drawn, and 
the amount already expended of such fund’. It has always 
been my contention that a warrant was not properly and legally 
drawn unless it stated on its face the amount of the levy or 
cash balance to the credit of the fund on which it was drawn. 


I should like to know if Section 26-117 can in any case be 
ignored and how a proper and legal warrant can be drawn 
before the levy has been made and the amount of the taxes 
determined.” 


Section 26-117 of the Compiled Statutes of Nebraska for 1929, is as 
follows: 


“Each warrant shall specify the amount levied and appropri- 
ated to the fund upon which it is drawn, and the amount al- 
ready expended of such fund.” 


This section is a part of the same act with the preceding section 
which prohibits the issuance of warrants in excess of 85 per cent of 
the levy. The purpose of the section as held by the Supreme Court in 
National Life Insurance Company v. Dawes County, 67 Neb. 40, is 
to guard against an overdraft of the fund upon which the warrant is 
drawn, in order to advise those who might purchase the warrant, whether 
or not it was issued in accordance with the law. 


Those provisions of the statute which provide for the monthly or 
quarterly issuance of warrants for the payment of the salaries of 
elected officers, and other officers whose salaries are fixed by law, were 
in most instances, if not in all cases, passed long after Sections 26-116 
and 26-117 of the Compiled Statutes for 1929, and it is the opinion of this 
office that neither of the above mentioned sections have any application 
to warrants issued for such salaries. 


Obviously, if we are correct in our opinion that such warrants 
must be issued by the clerk and signed by the chairman of the board 
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of commissioners at the time, or times, fixed by the statutes, such 
warrants when issued are legally issued. If Section 26-117 has but one 
purpose, and that is to advise a purchaser whether or not the warrant 
was legally issued (that is, whether it was drawn in excess of 85 per 
cent of the levy), the statute can have no application to the salary 
warrants of elective officers whose salaries are fixed by law, because 
the endorsement thereon of the amount of the levy has no bearing 
whatever upon the legality of the warrant. 


It is the opinion of this office that the statutes requiring the issu- 
ance of salary warrants, under the circumstances mentioned in our 
opinion of January 24, last, are mandatory, and that section 26-117 
has no application to such warrants. 


April 14, 1941 
Mr. Frank J. Brady, State Tax Commissioner. 
We have your letter of April 14, in which you say: 


“Will you please advise us if it is permissible to transfer the 
entire Section 12, page 6, of the Appropriation Bill (L. B. 222), 
‘from property tax only’, to Section 38, page 17? ‘This is en- 
titled ‘Compensation Court’. 


“Would it be possible to support it during the coming biennium, 
entirely from the accumulated fees in the Compensation Court? 
They have an excess in the Workmen’s Compensation Court, 
of approximately $125,000.00.” 


We are not certain that we understand exactly what is contem- 
plated by paragraph one of your letter. Section 38 of the general ap- 
propriation bill for 1939 (Chapter 133, Laws 1939) covers appropriations 
from other than property tax funds for the Department of Agriculture 
and Inspection. Section 40 of the bill covers the Workmen’s Compen- 
sation Court. 


We presume what you have in mind is to inquire whether it would 
be lawful to discontinue the appropriation made under the act of 1939 
from property tax funds for the support of the Department of Labor 
and transfer those provisions to Section 40 so that not only the Work- 
men’s Compensation ‘Court but the Department of Labor should be 
supported during the ensuing biennium commencing July 1, 1940, from 
the funds which have accumulated in the Workmen’s Compensation Court 
fund and which would be reappropriated for the biennium. 


Appropriations are made by each session of the Legislature for the 
ensuing biennium beginning July 1 of the same year. At the expira- 
tion of the biennium any balances remaining become free funds and 
lapse into the general fund or they may, of course, be reappropriated by 
the Legislature. It would seem that it is not necessary that these bal- 
ances be reappropriated to the same agency which originally earned 
them but they may be reappropriated to the benefit of any legally ex- 
isting agency of the state. In the case of Power Oil Company v. Coch- 
ran, 10 S. C. J. 372, the Court said: 


“We now approach the determination of the constitutionality 
and validity of the reappropriation of $97,198.60 by Legislative 
Bill 521 (Laws 1939, ch. 183) from inspection fees to the bureau 
of dairies, foods and drugs; and $50,000 by Legislative Bill 471 
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(Laws 1939, ch. 130) for the uses of the Nebraska Advertising 
Commission. In the light of the view that all claimed excess 
which accumulated between July 1, 1933, and June 30, 1939, 
were unexpended balances, that they lapsed and became the 
subject of reappropriation by the legislature, and in light of the 
fact that the bureau of dairies, foods and drugs is a legal and 
proper agency of state government and entitled to appropria- 
tions for its support out of revenues of state, it can hardly be 
questioned that the appropriation of $97,198.60 was a valid and 
constitutional act of the legislature. 


“The constitutionality and validity of the appropriation of the 
$50,000 for the Nebraska Advertising Commission, we think, 
must depend on the question of the constitutionality of the act 
creating the commission. The two must stand or fall to- 
gether. It is hardly necessary to state that an appropriation 
of public funds for the sole purpose of making effective an 
unconstitutional law is void.” 


The Court then proceeded to hold that L. B. No. 471, creating the 
Nebraska Advertising Commission, was a valid law and accordingly 
sustained the court below in its refusal to enjoin the enforcement of 
Section 3 of that act which was the reappropriation for the use of the 
commission of $50,000.00 arising out of appropriations previously made 
for the support of the Bureau of Foods, Drugs and Oils under the 
Department of Agriculture and Inspection which remained unexpended 
at the conclusion of the biennium for which it was appropriated. 


September 4, 1941 
Honorable Charles W. Taylor, State Superintendent of Public Instruction. 


You ask whether a school district organized under Article 25 of the 
Compiled Statutes may levy in addition to the twenty mill tax a one- 
fourth mill tax for the purpose of establishing a recreation fund where 
the district has voted to establish such fund. 


Section 79-2523, Comp. St. Supp. 1939, provides in part as follows: 


“The aggregate school tax, exclusive of school bond and special 
warrant taxes, shall in no year exceed such a sum or rate as 
shall be necessary to raise the sum provided for by the es- 
timate returned in accordance with Section 79-2522, Compiled 
Statutes of Nebraska, 1929, provided such levy shall in no 
event exceed twenty mills. * * * Provided, that a further ap- 
propriation not to exceed one-fourth mill upon the dollar of 
actual valuation of all the taxable properly within the dis- 
trict may be levied for the purpose of establishing a recreation 
fund, © .* .*! 


Said section was amended by the 1931 Legislature and the latter 
provision added through Legislative Bill No. 431. The title of said act 
provides in part as follows: 


“To provide that an additional one-fourth mill upon the dollar 
of actual valuation upon all the property subject to taxation 
within the taxing districts of the state of Nebraska herein 
specified may be levied for the establishment of a recreation 
fund to be used for playgrounds and recreational purposes 
and for their management and supervision.” 
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It seems clear that the Legislature intended that the said tax of 
one-fourth mill for recreational purposes should not be included within 
the twenty mill limitation but may be levied in addition to the twenty 
mill tax. 


September 22, 1941 
Mr. Edwin O. Simon, County Attorney, Arapahoe. 
Under date of August 27 you say: 


‘In your letter of August 14 to me with reference to your 
opinion on the powers of the County Board to use money from 
the County General Fund to sponsor a W.P.A. project, you 
state: 


“‘The county would have no right to employ any of its funds, 
nor to donate the services of any of its employees or equipment 
except for purposes directly connected with county matters.’ 


“The implication can be drawn from the foregoing statement 
that where the purposes are directly connected with county 
matters, the county would have the right to employ its funds 
or donate the services of employees or equipment for such 
purposes. 


“In order to clear this point up, I would appreciate a supple- 
mental opinion from you on the following points: 


“(1) May the County Board of Furnas county, after adopting 
the provisions of Section 46-101 to Section 46-107, Compiled 
Statutes, 1929, by appropriate resolution, employ the General 
Funds of the county or use the service of employees and 
equipment, in cooperation with the Soil Conservation District, 
in constructing dams across draws, dry water courses and 
creeks, such work to be carried on as a W.P.A. project, and 
either sponsored by a Soil Conservation District or by Furnas 
County, and a Soil Conservation District jointly? 


“(2) May the County Board of Furnas County, under the 
provisions of Section 34-616, Compiled Statutes, 1929, where 
there is actual need for the protection of roads and bridges 
from a water course, build dams, embankments or other struc- 
tures in such course, or upon or along its banks or contiguous 
thereto, in cooperation with Soil Conservation Districts and 
employ General or Road Funds of the country or use the ser- 
vices of employees or equipment for such purpose, such work 
to be carried on as a W.P.A. project and either sponsored by 
the Soil Conservation District alone or by Furnas County 
and the Soil Conservation District jointly? 


“A reply to each of the foregoing questions will be greatly ap- 
preciated.” 


Sections 46-101. to 46-107 Compiled Statutes, 1929, constitute a 
portion of Chapter 46, Article I, Compiled Statutes, 1929, dealing with 
the organization and functions of irrigation districts. We do not see 
the relevancy of your suggestion that the provisions of the sections in 
question be adopted by the county board. An irrigation district could, 
of course, be organized within the county by following the procedure 
outlined in these sections which involve action by the county board 
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as to the formation of the district. After the district is organized it, 
of course, might function as any other irrigation district. However, 
we cannot see that the formation of such a district would, in any way, 
extend the powers of the county board, or the right to use county funds, 
with regard to lands embraced in the district. 


Answering your second interrogatory—Section 39-616 Compiled 
Statutes, 1929, is as follows: 


“The county boards of the several counties of this state are 
hereby authorized and empowered to condemn such lands and 
riparian rights as it may deem necessary to protect its roads 
and bridges from threatened injury or destruction on account 
of any water course; and for such purpose may appropriate 
any lands or riparian rights of any person or corporation which 
may be necessary to widen, straighten or alter the course of 
any such stream, or to build any dike, dam, embankment or 
other structure in such stream, or upon and along its banks 
or contiguous thereto.” 


Under the circumstances and conditions described in this statute, 
the county board may act and where the necessary statutory pre- 
requisites have been met, may spend county funds. We would see no 
objection to the carrying out of the purposes set out in Section 39-616 
by means of the sponsoring of a W.P.A. project on the part of the 
county. Neither would we deem it objectionable that the land affected 
might lie within a soil conservation district and might even be receiv- 
ing aid from other sources for the purpose of soil conservation. It 
should, however, be quite clearly determined that the monies expended 
by the county, for the purpose of sponsorship under Section 39-616, 
were devoted solely to the purposes therein set forth, and were not 
applied to any other purposes not specified in the statute. If this be 
done, it would seem to us that the fact that there might be an indirect 
benefit to the soil conservation district, would not be material. 


March 20, 1942 
Honorable Charles W. Taylor, State Superintendent of Public Instruction. 


Inquiry has been made as to the proper disposal of a balance left in 
a sinking fund raised by a county high school for the purpose of retiring 
its bonded indebtedness after the bonds have been fully retired. 


Confirming our conversation upon this matter with Mr. Dienst, 
we are of the opinion that such balance should be transferred to the 
fund used for general school purposes in the district, and should be 
taken into consideration by the county high school board in making up 
its estimate of the amount of funds required for the support of the school 
during the fiscal year next ensuing, in compliance with the theory of 
law established in the case of Union Pacific Railway Company v. Troupe, 
99 Neb. 73. There is no provision of the statutes which would au- 
thorize the board to set such funds aside for building or remodeling at 
some future time. This money would be available, of course, for the 
purpose of making repairs and improvements as a part of the ordinary 
funds of the district. 


Authority to make a special sinking fund levy for building pur- 
poses in the future, appears not to have been extended to county high 
school districts. 


a 


March 27, 1942 
Mr. William Keeshan, County Attorney, Albion. 
Reference is made to yours of recent date in which you say: 


“Is the Treasurer authorized by law to invest surplus money, 
which may be on hand in any County fund, in registered war- 
rants drawn against other County funds? 


“Section 77-2506 of the 1939 Supplement states in part as 
follows: ‘Provided, that a County Treasurer may by and with 
the consent of the County Board invest in United States Gov- 
ernment Bonds, United States Treasury notes or Certificates of 
indebtedness maturing within two years from the date of pur- 
chase, or in certificates of deposit not to exceed $5,000.00 in 
banks secured by the United States Bank Security of Deposit 
Act.’ 


“It appears that the portion of the law underscored above 
would be the part which might be subject to construction as 
being authority for the Treasurer to invest in County registered 
warrants.” 


We have carefully checked the statutes with reference to your in- 
quiry and find that the proviso to Section 77-2506, C. S. Supp. 1941, ap- 
pears as quoted above. 


We do not believe that the underlined portion of your quote has 
reference to registered warrants of the county. The above proviso 
should be read as though the words ‘United States Treasury” were in- 
serted before the word “Certificates” so that it would then read “United 
States Treasury notes or United States Treasury Certificates of in- 
debtedness.” Reference is made in another section of the statute to 
such certificates. .It appears in Section 77-2524. While registered 
county warrants, practically speaking, have some of the attributes of 
certificates of indebtedness, we cannot gather from the context of all of 
the statutes relative to county funds that when the Legislature used 
that term in this particular section of the statute they intended to 
mean county registered warrants. The Legislature has provided for 
the investment of sinking funds in county registered warrants in Sec- 
tions 77-2517, 77-2518 and 77-2519, Compiled Statutes of Nebraska for 
1929, wherein the term registered warrants is used, so we are con- 
strained to hold that if the Legislature had intended by the proviso to 
Section 77-2506 that the county would be able to invest surplus funds 
in county registered warrants it would have said so in plain terms as 
it has done in the other sections of the statute. 


April 1, 1942 
Mr. B. A. Brubaker, County Attorney, Nelson. 


We have yours of recent date requesting our opinion and in which 
you say: 


“In preparing the Nuckolls County Budget a year ago and 
again the Budget for this year, money for “WPA Sponsor- 
ship” has been included in the General Fund of the County. 
This year the amount included in the General Fund for that 
purpose is $2500.00. The money has been used in connection 
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with WPA Projects, for transportation, for materials, and in 
part for wages. The question is being raised as to whether 
funds for this purpose can legally be budgeted and levied for in 
the General Fund; or whether it must be budgeted and levied for 
in the special Emergency Relief Fund, the purpose of the fund 
being to afford relief for unemployed and indigent persons.” 


An examination of our statutes, with reference to your problem, 
discloses that there is a specific provision therein for a levy to be made 
by the counties for emergency relief. This appears in Section 77-1829 
of the 1941 Supplement, which is as follows: 


“Notwithstanding any more general or special law on the sub- 
ject of revenue or maximum levies in force in this state, the 
county boards of the various counties in this state, and the 
governing body of any municipality in this state, may, at their 
option, during each of the years 1941 and 1942, and during said 
years only, levy an annual tax of not to exceed one mill upon 
all the taxable property within their respective corporate 
limits for the relief of unemployed and indigent persons.” 


You will note that the provisions of this section of the statute 
leave it to the discretion of the county board. They may or may not 
make this levy, as they see fit. 


There is no doubt that WPA projects, supported by the county, are 
relief projects, and they are for unemployed and indigent persons who 
would come directly within the provisions of the above statute. 


Therefore, we are of the opinion that funds for the purpose men- 
tioned in your letter can be budgeted and levied in the general fund, 
or they may be budgeted and levied under the above quoted section 
of the statute. Either would be quite proper and it would also be proper 
to levy a part in the general fund and so much as is necessary under 
the above quoted section of the statute. However, funds can only be 
used for the purpose for which they are levied. 


June 19, 1942. 
Mr. Alfred D. Raun, County Attorney, Pender. 


We have your request for an opinion relating to county foreclosure 
sales of lands for taxes where the county made the high bid for the 
property. Your inquiry asks as to what moneys may be used for com- 
pleting these purchases and specifically as to whether money in the bond 
sinking fund can be used or whether money in the road district fund 
may be used. 


It is our opinion that the money in the road district fund being ear- 
marked for a specific purpose when it was set aside cannot be used for 
this purpose. 


Neither do we believe that money in your bond sinking fund is 
eligible for investment in this class of property. The statutes definitely 
set out the class of investment for the bond sinking fund and this does 
not come within the qualified list. 


It is our opinion that this bid can only be paid for out of the general 
fund, unless in making up your budget a special fund was set up for 
this purpose, which from the nature of your letter we take it is not 
the case. In the absence of sufficient money in the county general fund 
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to meet your necessary expenses and pay for this bid, it would seem 
to us that your county may be faced with the alternatives of either 
asking the court not to confirm the sale and having a resale made or 
securing some one to purchase the bid of the county. 


It seems from the decision of the Supreme Court of Nebraska in the 
case of City of McCook v. Johnson, et al., 185 Neb. 270, 281 N. W. 69, 
that our Supreme Court has flatly required the payment of this bid in 
cash, if the property is to be taken over, as the third paragraph of the 
syllabus reads as follows: 


“The express trust terminates on the sale of the certificate or 
on completion of the foreclosure thereof and the distribution of 
the proceeds. The trustee may not bid in the property without 
paying the amount of his bid.” 


In the opinion by Chief Justice Goss he uses this language: 


“The express trust terminates on the sale of the certificate or 
on completion of the foreclosure thereof and the distribution of 
the proceeds. The trustee may not bid in the property with- 
out paying the amount of his bid. * * * To allow the city to bid 
in the real estate without paying in the money would permit 
it to speculate on the property, to hold out from the other 
parties interested their share of the proceeds of judicial sale 
and to account to them whenever it was satisfied to dispose of 
the property. The district court was right in ruling that, in 
the circumstances, the duty was upon the city to pay the 
amound of its bid.” 


We trust that this answers your questions. 


July 17, 1942 
Mr. F. J. Schroeder, County Attorney, Curtis. 
Under date of July 8 you say: 
“Please give me your opinion on the following questions: 


“1. Relative to the tax law which expired on July 1st, The 
Federal Land Bank of Omaha on July ist, dated and deposited 
in the post office at Omaha its check for taxes covering, in 
part, taxes for 1937 and prior years, which check arrived at the 
county treasurer’s office on July 2nd. Can he accept this as 
payment under the law which expired July 1st? This involves 
a matter of $300 or $400. 


“2. Should corn grown on land owned by The Federal Land 
Bank of Omaha and which it received title to through fore- 
closure proceedings be assessed, or is it exempt? 


“3. Should corn grown on land not owned by The Federal Land 
Bank, but which was grown on land it is foreclosing on, and 
which it received under an agreement to delay request for 
confirmation of sale, be assessed or is it exempt? The title to 
the corn is in the Bank?” 


Answering your first interrogatory, it is a general rule that “pay- 
ment is not effectuated by sending the amount due to the creditor by 
mail until the remittance gets into the hands of the creditor.” 48 C. J.. 
495; Farmer v. Pitts, 108 Neb. 9. 
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We would, therefore, be of the opinion that the payment attempted 
to be made by the Federal Land Bank was ineffective. 


As to your second and third interrogatories, Title 12, Section 931, 
United States Code, 1940 Edition, is as follows: 


“Every Federal land bank and every national farm loan associa- 
tion, including the capital and reserve or surplus therein and 
the income derived therefrom, shall be exempt from Federal, 
State, municipal, and local taxation, except taxes upon real 
estate held, purchased, or taken by said bank or association 
under the provisions of sections 761 and 781 of this title. 


First mortgages executed to Federal land banks, or to joint 
stock land banks, and farm loan bonds issued under the pro- 
visions of this chapter, shall be deemed and held to be in- 
strumentalities of the Government of the United States, and 
as such they and the income derived therefrom shall be exempt 
from Federal, State, municipal, and local taxation.” 


Although corn be grown on land owned by the bank, still when it 
is severed it becomes personal property and exempt from taxation. 


Likewise corn taken in by the bank and applied in part payment on 
indebtedness, the title to which is in the bank, would, in our opinion, 
likewise be exempt from taxation. 


GAME, FORESTATION & PARKS COMMISSION 
June 16, 1939 
Mr. John H. Wiltse, County Attorney, Falls City. 
You state that: 


“A few days ago the game warden called at my office and 
wished to file a complaint against a resident of this county 
for selling ten catfish. He had in mind filing the complaint 
under Section 37-505, Compiled Statutes of Nebraska as 
amended in 1937. These fish were caught in the Missouri 
River, were over thirteen inches in length, and I assume that 
they were caught by hook. The accused has a license and a 
permit to sell fish.” 


You ask whether or not this constitutes a violation of Section 
37-505. Section 37-502 states that: 


“It is * * * unlawful to take, catch, kill, destroy, or attempt 
to take or catch any game fish by any means other than ang- 
ling with hook and line. * * *” 


Conversely, if one catches or attempts to catch “any game fish” by 
“angling with hook and line” it is not unlawful, assuming, of course, 
that the other provisions of the statute have been complied with. 


Section 37-505, provides that: 


“Tt shall be unlawful to buy, sell or barter, any * * * game 
fish protected by this Act at any time whether killed or taken 
within this state or without the state * * * Provided, however, 
fish lawfully taken from the Missouri River, under the pro- 
visions of Section 37-502, Compiled Statutes of Nebraska, 1929, 
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as amended, shall be exempt from the provisions of this section, 
excepting game fish protected by this Act and catfish less than 
13 inches in length, provided, the vendor of such fish shall first 
procure a permit to sell same from the Secretary of the Com- 
mission. * * *” 


Although Section 37-101 defines “the term ‘game fish’” to “include 
all fish except buffalo, carp, quillback, suckers, gars and squaw fish”, 
the language of that part of Section 37-505 contained in the proviso 
indicates that catfish over thirteen inches are not game fish for the 
purposes of that particular provision. 


It is the writer’s opinion that under the statements of facts in your 
letter there is no violation of Section 37-505. 


December 15, 1939. 
Game, Forestation & Parks Commission. 


This will acknowledge receipt of your letter of December 8, re- 
questing an opinion as to the inclusion of a certain island within the 
game refuge created by L. B. No. 205. To determine the question, we 
must look primarily to the law creating the refuge. Part of Section 1 
reads as follows: 


“The following area within the State of Nebraska is hereby 
set aside, designated and established as a state game refuge: 
All that portion of the state of Nebraska on the Platte river, 
and for ten rods on each side of the banks of said stream from 
the west line of Dodge and Saunders counties east and south- 
east to a point on said Platte river to the bridge on U. S. 
Highway No. 16 south and east of Yutan.” 


I assume from the letter which you enclosed that the island lays 
between the termini of the refuge and that the only question concerns 
the width of the refuge. The question resolves itself into a question 
of fact rather than a question of law. If the island in question is an 
island in the Platte River, then it must be within the confines of the 
refuge. The letter which you enclosed states that the questioned ter- 
ritory is “an island in the Platte River in Saunders County, Nebraska.” 
This, if true, seems to the writer conclusive. The writer of the letter 
refers to the “channel proper” and ‘a second channel’. It is my 
opinion that, if both channels constitute and form a part of the Platte 
River, the island for the purpose of this law is within the game refuge. 
The fact that the island contains approximately 700 acres would not, 
in my opinion, make any difference. I do not believe that the Com- 
mission nor a Court could say that the Legislature intended to ex- 
clude an island within an area which contained 700 acres and include 
one of 500 or 400 or even 10 acres. 


If our conclusion as to the island being a part of the game refuge 
is correct, then clearly the lake or pond within the confines of the 
island is also a part of the refuge. 


September 29, 1939 
Game, Forestation and Parks Commission. 
You say: 
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“IT have been requested by the Game Commission to ask your 
opinion whether or not they have the power to pay reason- 
able rewards to parties furnishing information leading to the 
conviction of persons illegally killing deer.” 


This precise question is a novel one so far as Nebraska is concerned. 
The Courts of different states take opposite views on a question of 
whether rewards can be offered in the absence of express statutory 
grant of authority. The Nebraska Legislature has granted authority 
to the Governor to offer rewards for murderers in certain instances, 
and has given county boards authority to offer rewards under some 
circumstances. There is no express grant or denial of authority for 
the Game, Forestation and Parks Commission in this regard. 


Among other powers and duties enumerated, the Legislature has 
said that “the commission shall have sole charge of forestation, state 
parks, game and fish, recreation grounds and all things pertaining 
thereto.” 


Section 37-212 Compiled Statutes, Supplement 1937, provides: 


“The fund derived from the sale of permits * * * and any un- 
expended balance now on hand, and all moneys required by 
this act to be paid into the State Game Fund and all moneys 
from State Park Concessions and permits are hereby appro- 
priated to the use of the Game, Forestation and Parks Com- 
mission and shall be used for the propagation, importation, 


protection, preservation and distribution of game and fish, 
eee” 


Legislation enacted for the purpose of protecting game is an 
exercise of the police power of the state. It is the theory of the Courts 
that all wild game belongs to the people of the state and protection 
and preservation thereof is for the general welfare of the inhabitants 
of the state. Generally speaking, administrative boards have no au- 
thority to offer rewards for information leading to the conviction of 
persons committing crimes against the state. However, by statute it 
becomes the duty of the commission to “protect and preserve’ game. 
Therefore, if the commission finds that the offering of rewards, for 
information leading to the conviction of persons unlawfully killing deer, 
will tend to lessen the killing, the offer would constitute a means of 
“protecting and preserving” that kind of game. 


April 30, 1942 
Game, Forestation & Parks Commission. 


We have your request for an opinion as to whether a portion of one 
of the Commission’s lakes near Fremont may be leased to the City of 
Fremont for the purpose of setting up a bathing beach in connection 
with the defense work in that county. 


In our opinion, it is not possible for the Commission to enter into 
a lease of a portion of the lake, as outlined in the proposal which was 
attached to the request, because Section 81-6506, C. S. Supp. 1941, pro- 
vides that the Commission “in its discretion, * * * may permit the use 
of state parks and recreation grounds, or any of them, by the public 
under such regulations as may be prescribed. It may, in like manner, 
grant concessions therein upon such rentals or fees and for such terms 
not exceeding three years as it may deem advisable.” It is our opinion 
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that a lease of a portion of the lake, even though but to another gov- 
ernmental subdivision, would be a restriction against the public and 
in view of the language of such section it is our opinion that the 
Commission could not do this. 


However, it is our opinion after going over the proposal and the 
letters attached thereto, that probably the identical result sought to be 
accomplished could be effected by granting a concession to the Dodge 
County Defense Committee for the erection of bath houses and such 
other structures as might be necessary and for the setting up of part 
of it as a bathing beach for a period of not to exceed three years. 
If this is done, we would advise the Commission that the Defense Com- 
mittee should be required to procure and keep in force a policy of public 
liability insurance to protect the state against any and all claims for 
damages arising out of the operation of this as a concession by the 
Defense Committee. The concession could, of course, be so drawn that 
the committee would have the right to remove its buildings at the end 
of the concession and it probably would not undertake to remove the 
work that had been done to create a beach. 


Before drawing a form for concessions, as requested in your letter, 
we feel that it is advisable for us to submit to you this our opinion as 
to the Commission’s powers in the premises. If after consideration 
by your Commission and the Defense Committee it is desired that we 
draw a form along this line, we can do so upon notice by you. 


July 2, 1942. 
Game, Forestation & Parks Commission. 
In your letter of June 29, 1942, you ask the following questions: 


“1. Does the State Game, Forestation and Parks Commission 
have authority to change regulations regarding possession lim- 
its of upland game birds, namely, the pheasant, and establish- 
ing interstate identification tags for such birds in the instance 
of non-resident hunters hunting in Nebraska? Does said Com- 
mission possess power to differentiate between bag limits of 
resident and non-resident hunters? 


“2. Does the State Game, Forestation and Parks Commission 
possess authority to establish a five day non-resident fishing 
license and set the permit fee of said license? 


“3. Does the State Game, Forestation and Parks Commission 
possess the power to permit outstate service men to fish on a 
resident license while quartered in this state?” 


In answering your question number 1, we wish to call your at- 
tention to Section 37-301, Compiled Statutes Supplement, 1941, which 
section reads in part as follows: 


“The Commission is hereby authorized and empowered, in ac- 
cordance with the provisions of this Act and in accordance 
with other provisions of law and lawful regulations, to fix, 
prescribed and publish regulations as to open seasons and closed 
season, either permanent or temporary, and as to bag limits for 
the taking, killing, hunting or pursuing of any particular kinds 
or species or sizes of game, game fish, game animals, fur- 
bearing animals and game birds defined in this Act, in any 
designated waters or areas of this state * * *.” 
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Further this section reads as follows: 


“Such regulations may be amended, modified or repealed from 


pam to time subject to the above limitations and standards 
2 


From the above it is our opinion that the Game, Forestation & 
Parks Commission has authority to change regulations regarding pos- 
session limits of upland game birds and as a necessary incident to the 
fixing of possession limits and the granting of non-resident licenses, 
we believe the Commission has authority to establish inter-state identifi- 
cation tags to designate birds taken by non-resident hunters and birds 
taken by resident hunters. We seriously question the Commission’s 
authority to discriminate as to the bag limits on game birds as be- 
tween hunters of different classification, such as between resident and 
non-resident hunters. 


In answer to question number 2, we wish to call your attention to 
Section 37-204, Compiled Statutes Supplement, 1941, which section reads 
in part as follows: 


“From and after January 1, 1940, there shall be paid to the 
state for permits issued under the provisions of this Act the 
following fees: * * * by non-residents of this state, permit fees 
in amount equal to the fees charged for similar permits by the 
states of their respective residences but not less than amounts 
as follows: for fishing two dollars, for hunting ten dollars, * * *” 


It is our belief that the Game, Forestation and Parks Commission 
has the authority to establish non-resident game licenses for whatever 
period deemed advisable by the Commission. There is, however, in Sec- 
tion 37-202, Compiled Statutes Supplement, 1941, a restriction on licenses 
granted by the Commission, which provides that all such licenses shall 
expire at midnight on the 31st day of December of the year in which 
issued. Therefore the Commission could not issue any non-resident 
licenses which license would not expire at midnight on the 31st day of 
December of the year in which said license was issued. 


In answering question number 3, we wish to call your attention to 
another provision of Section 37-204, Compiled Statutes Supplement, 1941, 
which reads as follows: 


“No person unless a resident and citizen of the United States 
who has resided in this state continuously for a period of sixty 
days before making application for a permit under this Act 
and who has a bona fide intention of becoming a legal resident 
of this state shall be deemed such resident or be issued a permit 
as such under this Act. * * *” 


It is our opinion that under this provision of the statute the Com- 
mission would not have the authority to permit out-state service men 
to fish under a resident license while quartered in this state. 


Trusting this answers your inquiries satisfactorily. 


August 5, 1942. 
Game, Forestation and Parks Commission. 


In your letter you state: 
“T am interested in receiving a written opinion as to whether 
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the following is within the power of the Commission, and if 
the procedure is legally correct: 


“That the Game, Forestation and Parks Commission appoint 
an Auditing Committee composed of two members, appointed 
by the chairman, whose duties will be the individual checking 
and approval of individual vouchers with a final report to the 
Commission as a whole, upon the vouchers as a whole. This 
procedure to replace the present method of individual check- 
ing of vouchers by all members of the Commission.” 


Section 81-6504, Comp. St. Supp. 1941, reads as follows: 


“The members of said commission other than the secretary 
shall receive no salary, but shall be allowed their necessary 
traveling and hotel expenses and a per diem of ten dollars for 
days actually away from home on business of the commission 
not exceeding thirty in any one year: Provided, that mileage 
or other traveling expense claims, as aforesaid, shall be audited 
and allowed strictly in accordance with the provisions of Sec. 
81-106, C. S. Supp., 1939, as amended by section 6, legislative 
bill No. 192, fifty-fifth session, Nebraska state legislature, 
1941.” 


Section 81-6512, Comp. St. Supp. 1941, reads as follows: 


“All funds expended by the commission shall be paid by the 
state treasurer upon warrants drawn by the state auditor on 
vouchers signed by the secretary. No such vouchers shall be 
issued except upon accounts authorized by the commission in 
open meetings: Provided, said vouchers for mileage or other 
traveling expense, shall be authorized and approved strictly 
in accordance with the terms and provisions of Sec. 81-106, 
C. 8. Supp., 1939, as amended by section 6, legislative bill No. 
192, fifty-fourth session, Nebraska state legislature, 1941. 


Such commission shall at the first regular meeting audit all 
expenditures made since their last regular meeting.” 


It is our opinion that if the Game, Forestation and Parks Com- 
mission should care to appoint an auditing committee composed of 
some of its members whose duty it would be to do the detail work of 
individually checking and approving the individual vouchers and that 
said committee would make a final report to the Commission as a whole 
at their regular meeting upon all of the vouchers checked by said com- 
mittee, and further that the Commission as a whole at its regular meet- 
ing would examine and approve the report of the auditing committee 
that the Commission would be substantially complying with the two 
sections set out in this opinion. 


Trusting this answers your inquiry satisfactorily. 


August 5, 1942 
Game, Forestation and Parks Commission. 
In your recent letter you state the following: 


“Does the State Game, Forestation and Parks Commission 
possess authority to instigate reciprocal agreements with other 
states in the instance of lakes and waters between such states 
being available to fishing with a permit from either state? 
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At the present time separate state licenses are required for 
different portions of such a lake. Our wardens duties would 
be considerably simplified if we allow the permit from either 
state to be acceptable on such lakes. 


“It it also possible for the Commission to establish reciprocal 
hunting agreements under the same circumstances?” 


Section 37-204, Comp. St. Supp. 1941, reads in part as follows: 


“(A). From and after January 1, 1940, there shall be paid to the 
state for permits issued under the provisions of this Act the 
following fees: By residents of this state, for hunting and 
fishing, one dollar each or one dollar and fifty cents for both, 
for trapping or otherwise taking fur-bearing animals except 
raccoons with dogs, two dollars and fifty cents, raccoon hunt- 
ting with dogs, two dollars and fifty cents; by non-residents 
of this state, permit fees in amount equal to the fees charged 
for similar permits by the states of their respective residences 
but not less than amounts as follows: for fishing two dollars, 
for hunting ten dollars.” 


When you consider that part of the section which provides that 
the fees to be paid by non-residents of this state shall be an amount 
equal to the fees charged for similar permits by the state of their 
respective residences, it might be thought that some reciprocal agree- 
ments might be made between the states as suggested in your letter. 
However, immediately thereafter the section goes on to provide that 
such fees for non-residents shall not be less than the following amounts, 
to-wit, for fishing two dollars, and for hunting ten dollars. 


Under this section of the statute, it is our opinion that it would not 
be proper for the Commission to make reciprocal agreements with other 
states allowing residents of other states to fish on the Nebraska side of 
border lakes providing such other state granted Nebraska residents the 
same privilege. The only reciprocity that could be had under this sec- 
tion of the statute would be to hold the permit fee for hunting or fish- 
ing on such lakes down to the minimum permit fees set out in the 
statute, providing the other state kept their permit fees for residents 
of Nebraska down to or less than that amount. 


Trusting this answers your inquiry satisfactorily. 


August 21, 1942 
Game, Forestation & Parks Commission. 
In your recent letter you ask: 


“Does the Game, Forestation and Parks Commission possess the 
power to instigate a special fee pertaining to game birds ob- 
tained while hunting, above the bag limit of five and on or 
under the possession limit of ten. Also, if such fee is possible, 
what penalty clause would apply to this misdemeanor?” 


The Game, Forestation & Parks Commission is created by statute 
and the commission and the members thereof have only such powers 
and authority as are granted to it or them by the statutes, and such 
other powers as are incidentally necessary to enable the board and com- 
missioners to carry into effect the powers granted to it or them by 
the statute, as held in the case of Lancaster County v. Green, 54 Neb. 
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98, 74 N. W. 430; Beadle v. Harmon, 130 Neb. 389, 265 N. W. 18, and 
others. 


It is our opinion that the commission would have the authority to 
require the placing of tags on game birds if the same was incidentally 
necessary in order to enforce the rules of the commission concerning 
bag limits, etc. 


As regards the charging of a fee for such tags, it is our opinion that 
a different situation exists. The statute sets out the amount of license 
fee to be charged for hunting in the State of Nebraska. This fee is 
fixed by the legislature and the commission or the members thereof 
could not directly change the amount of this fee. To require birds to be 
tagged and to assess a fee for the tags would indirectly have the effect 
of increasing the license fee to hunt game birds in Nebraska, and it is 
our opinion that the commission could not thus indirectly do what it 
could not do directly. 


Trusting this answers your inquiry satisfactory. 


GASOLINE TAX 
September 19, 1939 
Mr. Louis Buchholz, Director, Department of Agriculture. 
Reference is made to your of September 19, in which you say: 


“There is now being used Butane and Propane as a motor fuel 
on the highway. We request your opinion as to whether liqui- 
fied petroleum gases such as Propane and Butane or a mixture 
of the same when it exists in the gaseous state at 60 degrees 
Fahrenheit under atmospheric pressure, are exempt from taxa- 
tion under our motor vehicle fuel tax law, when used on the 
public highway and if so are these vehicles using these products 
on the highway subject to the equalization fee under Legislative 
Bill No. 148, 53rd Session Nebraska Legislature, 1939.” 


We have made an investigation of the statute and find that motor 
vehicle fuels is defined in Section 66-401, C. S. Supp. 1937, as amended 
by L. B. No. 483, as follows: 


“Motor vehicle fuels’ are hereby defined and shall include all 
products and fuels commonly or commercially known as gaso- 
line (including casing-head or natural gasoline) benzol, naphtha, 
and benzine with an initial boiling point under two hundred 
(200) degrees Fahrenheit and includes any other liquid and such 
other volatile and inflammable liquids as may be produced or 
compounded or used for the purpose of or as may be used for 
operating or propelling motor vehicles, motor boats or air craft 
or as an ingredient in the manufacture of such fuels except the 
products commonly known as kerosene oil, kerosene distillate, 
crude petroleum, naphtha and benzine with a boiling point over 
two hundreds (200) degrees Fahrenheit, residum gas oil or 
smudge oil; and do not include the domestic alcohol content of 
any of the foregoing, it being specifically provided herein that 
domestic alcohol shall not be deemed to be a motor vehicle fuel 
for the purpose of this Act. * * *” 


It will be observed that the fuel is termed as “liquid and such other 
volatile and inflammable liquids” and from your statement we are ad- 
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vised that Butane and Propane exist as gases in their natural state and 
they are only liquified by a mechanical means of compression. 


We are of the opinion that gases, even though liquified, such as 
Butane and Protane do not come within the definition given by the 
statute and are therefore not subject to the regular gas tax. 


We are further of the opinion that under the provisions of L. B. 
No. 148 that the motor vehicle using this gas for the purpose of pro- 
pelling the vehicle over the highways of this state should be required 
to pay the equalization fee. : 


January 31, 1939 
Mr. Louis Buchholz, Director, Department of Agriculture and Inspection. 


In your letter of January 26 you ask our opinion as to whether you 
should approve a voucher for payment of a gasoline tax refund where 
“during that night someone sawed the pipe on the tank” of the tax- 
payer seeking a refund “causing 4,900 gallons of gasoline to be spilled 
on the ground.” 


Section 66-405 Compiled Statutes, Supplement 1937, is controlling, 
the pertinent part of which is; 


“The Department of Agriculture and Inspection shall have au- 
thority * * * to authorize refund of tax paid on motor ve- 
hicle fuel, destroyed by fire or act of God, or used and con- 
sumed by the United States Government or its agencies, * * *.” 


The unfortunate situation in which Mr. Sampognaro finds himself 
does not come within the terms of the statute and, consequently, it 
would be unlawful for you to approve his voucher for a refund. 


January 3, 1941 
Mr. Louis Buchholz, Director, Department of Agriculture and Inspection. 


Reference is made to your communication of December 30, 1940, in 
which you state that the question has been raised as to whether a 
contractor, operating under a “cost plus’ contract with the United 
States Government is exempt from paying state gasoline tax on the 
ground that the contractor is an agent or instrumentality of the United 
States Government. You ask our opinion on this subject. 


Under our statute, the tax on motor vehicle fuels is imposed upon 
the use and distribution of gasoline in the state and computed upon the 
gasoline imported and unloaded and emptied in this state by gasoline 
dealers. Section 66-405 Compiled Statutes Supplement 1939. In other 
words, it is a tax on the privilege of dealing in gasoline measured by 
importations. 


Furthermore, in the opinion of this office, there is no distinction, 
so far as the present inquiry is concerned, between a cost plus con- 
tract and a lump sum contract with the United States Government. 
In either event the contractor is an independent contractor and not an 
agent or instrumentality of the United States Government. 
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Therefore, in our opinion such a contractor is not exempt from the 
payment of the full price of gasoline fixed by the dealer, notwith- 
standing that price may be said to include the state gasoline tax. 


June 12, 1940 
Mr. Max Kier, Chairman, Nebraska Aeronautics Commission. 
You state: 


“We would like to have an opinion as to whether the operators 
of training schools under the CAA pilot training program are 
exempt from the payment of gasoline tax in the State of 
Nebraska.” 


Section 3-216, C. S. Supp. 1939, provides in part as follows: 


“Any person, firm, * * * agency, * * * body politic * * * 
who shall buy and use aircraft fuel, * * * bought for and used 
only in aircraft in connection with any school of flying instruc- 
tion approved by the United States of America, on which the 
tax has been paid or which is chargeable under this Act, and 
consume the same for purposes of operating and propelling air- 
craft used strictly for flying school purposes, except in the 
operation of motor vehicles upon or over the highways, streets 
and alleys of the state of Nebraska, shall be reimbursed the 
amount of tax so paid in the manner and subject to the con- 
ditions herein provided. * * *” 


Your question does not tell us by whom the training schools are 
operated. However, we presume that it is an “agency” which has been 
“approved by the United States of America,” inasmuch as the CAA 
is an agency of the federal government. We feel that there is no ques- 
tion but what the training schools would be entitled to reimbursement 
under the provisions of Section 3-216 with which you are familiar. 


January 24, 1941 
Mr. Phil B. Campbell, County Attorney, Osceola. 
You state: 


“Section 66-411, As amended in 1939, provides that a certain 
portion of the gasoline tax transferred to the county treasurer 
should be allocated among the cities and incorporated villages in 
the county in proportion to the population, ‘based on the last 
Federal census.’ 


“Should this apportionment be made based on the last census, 
prior to the enactment of this statute in 1939, or according to 
the last Federal census at the time the allocation is made?” 


In making the apportionment under the quoted section, it should 
be based upon the last federal census available as of the date of the 
apportionment. 
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March 27, 1941 
Mr. Ralph L. Cox, Director, Department of Agriculture and Inspection. 
In your communication of February 18, you say: 


“Section 66-405 of the Nebraska Statute provides that the De- 
partment of Agriculture may authorize a refund of the gaso- 
line tax on gasoline which the tax has been paid in this state 
but which was sold in another state. 


“The present law requires that an importing dealer pay his 
gasoline tax based on the shell capacity of the container which 
was used in making the importation. The question has now 
been raised as to whether a refund is to be allowed on the 
same basis. 


“We have several refineries within the state where they cannot 
pay the gasoline tax on a shell capacity basis inasmuch as the 
gasoline is not imported but refined within the state. In the 
event these same refineries export gasoline to another state, is 
their refund to be based on the actual invoice gallons or is 
it to be based on the shell capacity of the container making 
the export?” 


Section 66-405, C. S. Supp. 1939, provides, in part, as follows: 


“Every dealer who is now engaged or who may hereafter en- 
gage, in his own name or in the name of others, or in the 
name of his representatives or agents in this state, in the sale, 
distribution and use of motor vehicle fuels, shall render and 
have on file with the Department of Agriculture and Inspec- 
tion by the fifteenth day of each calendar month, beginning 
with the fifteenth day of the first month after this Act shall 
become effective, on forms prescribed, prepared and furnished 
by said Department of Agriculture and Inspection, a sworn 
statement of the number of gallons of motor vehicle fuels, to be 
based on capacity of container, received, imported and unloaded 
and emptied or caused to be received or imported and un- 
loaded and emptied by such dealer in the state of Nebraska, 
and the number of gallons of motor vehicle fuels produced, re- 
fined, manufactured, blended or compounded by such dealer 
within the state of Nebraska, during the preceding calendar 
month, defining the nature of such motor vehicle fuel which 
statement shall be sworn to by a resident of the state of Ne- 
braska, who is a principal officer, general agent, managing 
agent, attorney-in-fact, chief accountant, or owner, ana in ad- 
dition to the tax now provided for by law shall at the time 
said statement is filed pay a tax of five cents per gallon upon 
all motor vehicle fuels, as shown by such statement, remitting 
said tax to said Department of Agriculture and Inspection, who 
shall receipt the dealer therefor, and pay to the state treasurer, 
daily all of the money, drafts, checks, post-office money orders, 
express money orders or other mediums of exchange thus re- 
ceived. Such sworn statements shall be entitled to be received 
in evidence in all courts of this state and shall be prima facie 
evidence of the facts therein stated. The Department of Agri- 
culture and Inspection shall have authority to adjust all errors 
on payment, and to authorize refund of tax paid on motor 
vehicle fuel destroyed by fire or act of God, or used and con- 
sumed by the United States Government or its agencies, and 
to authorize a refund equal to the per gallon tax imposed by 
this state on sales of motor vehicle fuels purchased by dealers 
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in this state, on which tax was paid in this state, but such 
motor vehicle fuels were sold in a state other than Nebraska, 
and to issue vouchers therefor.” 


In our opinion the plain meaning of the last sentence quoted above 
is that refunds are to be made upon the basis of the actual number of 
gallons sold outside of the state ,assuming, of course, that the tax on 
such gasoline has originally been paid. 


June 17, 1941 
Honorable Dwight Griswold, Governor of the State of Nebraska. 
In your letter of June 6th you say: 


“I would like to have an opinion as to the legal authority of the 
Governor to arrange office space at the Capitol. Does his au- 
thority cover the entire building?” 


Under the provisions of Section 72-707, Compiled Statutes Supple- 
ment 1939, the governor, subsequent to the first Thursday after the 
first Tuesday in January 1939, is made and constituted the custodian 
of the State Capitol and Capitol grounds. The section provides further: 


“Said custodian shall have complete control and all powers 
necessary and incident properly to maintain said Capitol and 
Capitol grounds * * *” 


It would seem to us that under this general delegation of power 
the governor has plenary authority to arrange office space in the 
Capitol and that this authority would cover the entire building. 


June 17, 1941 
Department of Agriculture and Inspection. 


Reference is made to your recent communication wherein you ask 
us for our opinion as to whether the Federal Joint Stock Land Bank, 
or other federal agencies similarly situated, are entitled to a refund 
of gasoline tax paid in The State of Nebraska. 


Section 66-405 Compiled Statutes, Supplement 1939, provides in 
substance that every gasoline dealer shall pay a tax of five cents 
per gallon upon all gasoline received, imported and unloaded and emp- 
tied or caused to be received or imported and unloaded and emptied, 
and all gasoline produced, refined, manufactured, blended or com- 
pounded within the state. This tax is an excise tax upon the privilege 
of engaging in business as a motor vehicle fuel dealer in The State of 
Nebraska. The tax has no reference to the number of gallons of motor 
vehicle fuel sold by the dealer and is not a tax upon the gasoline itself, 
nor upon the sales of gasoline. 


The above-mentioned section also provides: 


“The Department of Agriculture and Inspection shall have au- 
thority to adjust all errors on payment, and to authorize re- 
fund of tax paid on motor vehicle fuel destroyed by fire or act 
of God, or used and consumed by the United States Govern- 
ment or its agencies.” 
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This tax is paid by the dealer. The only way in which it could pos- 
sibly be said that the Federal Joint Stock Land Bank, in purchasing 
gasoline, pays this tax, would be upon the theory that the tax is in- 
cluded in the price fixed by the dealer when he sells his motor vehicle 
fuel. This cannot be said to be a tax upon the Federal Joint Stock Land 
Bank, nor can the bank claim to have paid the tax simply because it 
purchases motor vehicle fuel. 


Therefore, since the Federal Joint Stock Land Bank is not a dealer 
im motor vehicle fuels, and has not, cannot and does not pay any motor 
vehicle fuel tax under the provisions of law relating to motor vehicle 
fuel dealers, it would not be entitled under any circumstances to a re- 
fund of gasoline tax paid, under the state law. 


The only remaining question is whether the laws of the United 
States, or the United States Constitution, affect the situation, and it 
appears that the Federal Joint Stock Land Bank would not, upon any 
theory of implied constitutional immunity, or express or implied con- 
gressional exemption, be exempt from paying the full purchase price 
fixed by the dealer in gasoline, notwithstanding the fact that the pur- 
chase price might include the amount of tax imposed upon the dealer. 
Federal Land Bank v. De Rochford (N. D.), 287 N. W. 522, McCulloch 
v. Maryland, 4 Wheat. 316, 4 L. ed. 579, Graves v. New York ex rel. 
O’Keefe, 59 S. Ct. 595, 83 L. ed. 927, 120 A.L.R. 1466. 


August 23, 1941 
Department of Agriculture and Inspection. 


; Reference is made to your communication of August 19 in which 
you ask the opinion of this office as to when the state treasurer should 
cease allocating the proceeds of gasoline tax under Legislative Bill 
No. 70, adopted by the Fifty-Fifth Session of the Legislature, and 
commence allocating the same in accordance with Section 10 of Legis- 
lative Bill No. 470, adopted by the same Legislature. 


You are advised that by Section 10 of Legislative Bill No .470, 
Section 66-411 Comp. Sta. Supp. 1939, was amended and certain changes 
were made in the manner of allocation of gasoline tax funds. This act 
was passed without an emergency clause and takes effect, therefore, on 
August 24, 1941. Section 2 of Legislative Bill No. 470, had amended 
the same section, and Legislative Bill No. 70 was passed with an 
emergency clause. 


Inasmuch as Section 2 of Legislative Bill No. 70 ceases to be the 
law on August 24, 1941, it is our opinion that all gasoline tax money 
in the gasoline tax fund, up to the time Legislative Bill No. 470 be- 
comes effective, should be allocated in accordance with that act and 
that all money thereafter coming into the hands of the treasurer should 
be by him placed in the gasoline tax fund to be allocated in accordance 
with Section 46-411 Comp. Sta. Supp. 1939, as amended by Section 10 
of Legislative Bill No. 470. 


August 29, 1941 
Department of Agriculture and Inspection. 
Reference is made to your communication of recent date in which 
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you ask the opinion of this office as to whether or not a refund of 
gasoline taxes, paid by the Department of Labor of The State of Ne- 
braska, may be legally made. 


You attach a letter directed to the Division of Motor Fuels, writ- 
ten July 17, 1941, by the director of the Department of Labor, wherein 
it is claimed that gasoline tax, paid by the department, should be re- 
funded because of the language of the Social Security Act. 


Apparently the Social Security Board Division of Unemployment 
Compensation Finance has taken exception to the payment of what is 
referred to as “state tax paid on gasoline.” 


The federal agency is in error in assuming that the Department of 
Labor has paid any gasoline tax. The so-called gasoline tax imposed 
by the Nebraska laws, is a tax upon the business of engaging in the 
retail sale of gasoline, and is paid by the retail dealer. Whether the 
retail tax increases the sale price of his gasoline by the amount of the 
tax paid by him is unimportant. The Department of Labor, in pur- 
chasing gasoline, simply pays the purchase price of the gasoline, which 
may, incidentally, be higher because of the imposition of the tax upon 
the dealer. 


The Department of Labor is a state instrumentality and our statute 
makes no provision for a refund of any tax paid by a state instru- 
mentality. We know of no way, therefore, that your department can 
legally attempt to refund to the Department of Labor any amount it 
claims to have paid in the way of gasoline taxes. 


October 22, 1941 
Division of Motor Fuels, Department of Agriculture and Inspection. 


Reference is made to your oral request for the opinion of this office 
on the question whether the use of gasoline at best receiving stations by 
a sugar refining company, for the handling of beets, is a use thereof 
for agricultural purposes within the meaning of Legislative Bill No. 
470, adopted by the Fifty-Fifth (1941) Session of the Nebraska Legis- 
lature. 


This act provides, in part, as follows: 


“Every recipient of a permit as described in paragraph (c) of 
subdivision 2 of this section shall hereinafter be referred to as 
purchaser and claimant, if he has paid, for any one purchase, 
the excise tax to a distributor upon forty or more gallons of 
gasoline or motor vehicle fuel, which gasoline or motor vehicle 
fuel was or is to be used solely and exclusively by such person for 
propelling or operating a stationary gas engine, tractor, com- 
bine or machinery used solely for agricultural purposes in the 
state.” 


Agriculture is ordinarily defined to be the art or science of cul- 
tivating the ground, and is sometimes said to be the equivalent of 
“husbandry”, which is defined as the business of a farmer. It is true 
that the phrase “for agricultural purposes” is somewhat indefinite and 
that in its broadest sense it may be construed to include the prepara- 
tion of farm products for man’s use. 


By applying the broad definition to the phrase “agricultural pur- 
poses” to Legislative Bill No. 470, we would be authorizing gas tax re- 
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funds in innumerable cases which we do not believe were in the minds 
of the legislature when this act was passed. On the contrary, we are 
of the opinion that the phrase is used in the act in its more limited 
sense, and consequently in our opinion the use of gasoline at a beet 
receiving station or beet dump for the handling of beets by a sugar 
refining company is not the use of such gasoline solely for agricultural 
purposes, and therefore a tax refund may not be made with reference to 
such gasoline. 


November 1, 1941 
Division of Motor Fuels, Department of Agriculture and Inspection. 


Reference is made to your communication of October 16 in which 
you say that certain companies dealing in gasoline desire to import 
gasoline by truck or by rail to a specific point in the state of Ne- 
braska, designated as a truck or rail terminal, and thus avoid the 
payment of gasoline tax, the theory being in such case that the tax is 
not payable until the fuel is sold to other licensed importing dealers 
in the state, and in such case, of course, payable by the other importing 
dealers to whom the gasoline would be sold. You ask the opinion of 
this office as to whether a company so operating would be entitled to 
transfer the tax liability to the importing dealers to whom the gasoline 
was sold. 


Comp. St. Supp. 1939, Section 66-401, defines the various terms 
used in the Motor Vehicle Fuel Tax Act. The term “dealer” is de- 
fined as any person, etc., importing gasoline into the state of Nebraska 
or refining it or producing it, for sale or other disposition in the state. 
The section, however, contains the following proviso: 


“Provided, that a refinery or pipe line terminal or barge ter- 
minal shall not be deemed a dealer as to any motor fuel sold 
to licensed dealers in Nebraska or sold or delivered for use 
in a state other than Nebraska.” 


Comp. St. Supp. 1939, Section 66-405, as amended, provides in part 
as follows: 


“Provided, no tax shall be collected from any person, firm or 
corporation bringing motor vehicle fuel into the state by barge 
or pipe line, or refining motor vehicle fuel in this state, unless 
or until said motor vehicle fuel is used at or shipped from the 
barge line or pipe line terminal of said barge line, or pipe line, 
or refinery, for consumption within the state of Nebraska, as 
the case may be; and provided, further, when such motor 
vehicle fuel is sold or delivered to a licensed dealer in this state 
he shall be considered the importer thereof and the tax shall 
be paid by him; and provided further, that such person, firm 
or corporation owning and operating such refinery, barge line 
terminal or pipe line terminal shall furnish a cash deposit or 
surety bond in the sum of fifty thousand dollars, executed by 
a surety company duly licensed and authorized to do business 
in the state of Nebraska, for each such refinery, barge line 
terminal or pipe line terminal within the state of Nebraska, 
said bond running to the state of Nebraska, and conditioned for 
the faithful performance of all obligations to the state of 
Nebraska imposed by law upon said person, firm or corpora- 
tion; and provided further, that such person, firm or corpora- 
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tion shall make and file such verified reports of operations 
within. said state as shall be required by the Department of 
Agriculture and Inspection of the state of Nebraska.” 


The only exceptions recognized by these statutes are refineries, 
pipe line terminals and barge terminals. Therefore, we are of the 
opinion that a licensed dealer may not set up a truck or rail terminal 
and thus come under any exception provided by the Legislature, which 
would enable them to avoid the payment of the gasoline tax. 


January 12, 1942 
Mr. John A. Ainlay, Chief, Division of Motor Fuels, 
Department of Agriculture and Inspection. 
In your communication of recent date you say: 
“Section 66-437, of the 1941 Supplement states in part as follows: 


“Provided that in the event the fees collected by the admins- 
trator for the issuance of permits and licenses under this 
Act are not sufficient to pay the cost of the efficient ad- 
ministration of this Act, the said administrator is hereby di- 
rected to ascertain from time to time the estimated amount 
by which the cost of the efficient administration of the Act 
exceeds the receipts from permits and license fees, and there- 
after to deduct upon a pro rata basis the cost of administra- 
tion from all refunds allowable under the Act.’ 


“TI have now made an estimate of the receipts and expenditures 
for the period from the effective date of the law up to January 
1, 1943. This estimate indicates that it will require a certain 
percent of all refunds to equal the amount which the ex- 
penditures exceed the receipts.” 


You request the opinion of this office as to what period should 
be covered when making the estimate required by the act, and whether 
the estimate which you have outlined is permissible, as well as whether 
you should deduct this amount from the refund claims, and whether the 
state auditor’s office has authority to issue refund warrants on this 
basis. 


The part of Sec. 66-437, Comp. St. Supp. 1941, which is quoted 
above, clearly requires you to estimate the amount by which the cost of 
the administration of the gasoline tax refund account exceeds receipts 
from permits and license fees, and clearly requires you to deduct such 
excess, upon a prorata basis, from the refunds which are allowed and 
paid. The act requires you to do this “from time to time.” This language 
necessarily implies that after the first estimate is made, there will come 
a time when you will again estimate the amount of the excess of costs 
over receipts. Necessarily, also, you cannot make an estimate without a 
fixed period of time in mind, upon which to base the estimate. The 
legislature has not seen fit to fix the periods upon which such an es- 
timate shall be based, but has left the matter entirely to you and 
directed you to make an estimate “from time to time” which, in our 
opinion, leaves the matter entirely to your own discretion. 


In our opinion, therefore, it is proper for you to make an estimate 
of the receipts and expenditures for the period ending January 1, 1943, 
and to act upon this estimate until that date. It is also our opinion 
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that if in the future, before January 1, 19438, your judgment indicates 
that a new estimate should be made, you have the power to do so. 


We appreciate, of course, that this will bring about, over a period 
of years, some little difference in the amounts which recipients will 
receive in the way of refunds.. However, the legislature, no doubt, in- 
tended such a result when it cast upon you the burden of handling the 
matter in this way. Once you have performed your duties under this 
act, we believe it is the duty of the state auditor to issue refund war- 
rants upon the pro rata basis indicated by the estimate which you 
have made. 


February 11, 1942 
Department of Agriculture and Inspection. 
In your communication of January 27th, you say: 


“We are assuming that Refund Tax Gasoline may be used for 
such purposes as plowing, combining, feed grinding or corn 
shelling. The question has been raised as to whether a farmer 
has the right to do work for his neighbor, either for hire or 
otherwise, and use Refund Tax Gasoline for that purpose. 


“We also have the problem of commercial operators who hire 
out to farmers to do plowing, combining, feed grinding, corn 
shelling or other such farm operations. In these instances the 
farmer, because of lack of equipment or some other reason, 
has hired a commercial operator, who has certain established 
rates, and because of such established rates any saving from 
a refund would not be passed on to the farmer. Is the owner 
and operator of such equipment entitled to a Refund permit 
and, therefore, entitled to a refund of the gasoline tax for 
gasoline used for such purposes?” 


Comp. St. Supp. 1941, Sec. 66-438, provides as follows, in part: 


“Every recipient of a permit as described in paragraph (c) of 
subdivision 2 of this section shall hereinafter be referred to as 
purchaser and claimant, if he has paid, for any one purchase, 
the excise tax to a distributor upon forty or more gallons of 
gasoline or motor vehicle fuel, which gasoline or motor vehicle 
fuel was or is to be used solely and exclusively by such person 
for propelling or operating a stationary gas engine, tractor, 
combine or machinery used solely for agricultural purposes in 
the state.” 


As we view it the theory of this Gasoline Tax Refund Act is to 
encourage the use of gasoline in husbandry . The act does not provide 
for a refund to persons engaged solely in agricultural pursuits but 
rather to all persons using gasoline solely for agricultural purposes. 
In other words it is the use to which the gasoline is put which de- 
termines the tax exempt character of the fuel. 


It follows that if a farmer engaged for hire or otherwise, in doing 
work for another farmer, solely for agricultural purposes, or if a 
commercial operator so engages solely for agricultural purposes, gaso- 
line used for such purposes would be motor vehicle fuel used solely for 
agricultural purposes, and a purchaser thereof would be entitled to 
refund upon complying with the provisions of the Gasoline Tax Refund 
Act. 
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March 18, 1942 
Department of Agriculture and Inspection. 
You make the following inquiry: 


“Since the enactment of this law (Comp. St .Supp. 1941, Secs. 
66-436 to 66-447), we have had several requests for refund on 
gasoline used for various purposes which are not specifically 
mentioned in the act, such as: gasoline used for cooking pur- 
poses, sawing wood, operating a farm light plant where the 
electricity is used both for lighting the home, barn and for 
operating power equipment such as pumps and milking ma- 
chines, drilling irrigation wells, building dams and irrigation 
ditches on the farm, operating washing machines or for pump- 
ing gravel, either privately or as a gravel contractor. 


“Since these questions are continually being raised, it now be- 
comes necessary that we make a definite decision; therefore, 
we would appreciate your opinion as to which, if any, of the 
above mentioned uses for gasoline may be subject to a refund 
under the Refund law when other requirements as outlined in 
the law are met.” 


Comp. St. Supp. 1941, Sec. 66-437, provides as follows, in part: 
“Every recipient of a permit as described in paragraph (c) of 
subdivision 2 of this section shall hereinafter be referred to 
as purchaser and claimant, if he has paid, for any one pur- 
chase, the excise tax to a distributor upon forty or more gal- 
lons of gasoline or motor vehicle fuel, which gasoline or motor 
vehicle fuel was or is to be used solely and exclusively by such 
person for propelling or operating a stationary gas engine, 
tractor, combine or machinery used solely for agricultural 
purposes in the state.” 


Agriculture is ordinarily defined to be the art or science of culti- 
vating the ground, and is sometimes said to be the equivalent of 
“husbandry”, which is defined as the business of a farmer. In its more 
common and appropriate sense, it has been said to signify that species 
of cultivation which is intended to raise grain and other field crops 
for man and beast. 3 C. J. S. 365. In a broader sense, the term 
“Agriculture” has been said to be the science or art of the production 
of plants and animals useful to man, in this general sense including 
gardening or horticulture, fruit growing, and storage of marketing| 
Item. 


The statute itself is the guide by which every claim for refund must 
be measured. It will be noted that the statute provides that a refund 
may be made to a qualified purchaser upon gasoline which 


“* * * was used or is to be used solely and exclusively by 
such person for propelling or operating a stationary gas en- 
gine, tractor, combine or machinery used solely for agricultural 
purposes in the state.” 


This wording clearly indicates an intent by the Legislature to con- 
fine the refund privilege within narrow, well-defined limits. 


A use which is “solely and exclusively agricultural’ is not a use 
which may be common to other pursuits as well as to agriculture; nor 
is it a use which is only partly agricultural. 


For example, cooking meals is an art at which many farm women 
excel, but meals are also cooked in the towns and cities. The use of 
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gasoline in a stove for cooking is not solely and exclusively agricul- 
cultural. Nor is a gasoline stove a “stationary gas engine, tractor, 
combine or machinery used solely for agricultural purposes’. 


On the other hand, the only purpose of plowing, drilling irrigation 
wells and building dams and irrigation ditches on the farm is to pro- 
duce farm crops useful to man, and gasoline used solely in machinery 
for such purposes would come within the provision permitting a refund. 


Lighting the house, operating the radio, running the vacuum cleaner 
or washing machine, are all as much a part of the life of the teacher, 
the manufacturer, the factory worker, and the lady who takes in wash- 
ings as they are a part of the life of the agriculturist, and a plant 
furnishing electricity for these purposes or partly for these purposes 
is not used “solely and exclusively” for an agricultural purpose. 


If however, the power plant is used solely to furnish power to pump 
water for livestock or for irrigation, or to run a milking machine or 
any similar purpose, it would come within the statutory definition, and 
gasoline used in it would be subject to the refund provision of the law. 


We hope that these examples will be of assistance to you in de- 
termining the validity of claims for refunds under the statute referred to. 


May 138, 1942. 
Mr. Arthur A. Weber, County Attorney, Bassett. 


You inquire whether or not a county is exempt from the payment 
of the state gasoline tax on gasoline used by the county in road con- 
struction work. 


It is not. State v. Cheyenne County, 127 Neb. 619, 256 N. W. 67. 


August 3, 1942 
Hon. Allen G. Burke, Director, 
Department of Agriculture and Inspection. 


In your communication of July 30 you ask the opinion of this 
office as to whether the request of the exchange officer of the Post 
Exchange at the Lincoln Air Base for an exemption from the payment 
of the Nebraska gasoline tax upon gasoline sold through the post ex- 
change, may be allowed. 


Tit. 4, U.S.C.A. 12, as amended, ((the Hayden-Cartwright Act as 
amended by Public Act No. 819 of the 76th Congress) provides as 
follows: 


“(a) All taxes levied by any State, Territory or the District of 
Columbia upon, with respect to, or measured by, sales, pur- 
chases, storage, or use of gasoline or other motor vehicle fuels 
may be levied, in the same manner and to the same extent, 
with respect to such fuels when sold by or through post ex- 
changes, ship stores, ship service stores, commissaries, filling 
stations, licensed traders, and other similar agencies, located 
on United States military or other reservations, when such 
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fuels are not for the exclusive use of the United States. Such 
taxes, so levied, shall be paid to the proper taxing authorities 
of the State, Territory or the District of Columbia, within whose 
borders the reservation affected may be located. 


“(b) The officer in charge of such reservation shall, on or be- 
fore the fifteenth day of each month, submit a written state- 
ment to the proper taxing authorities of the State, Territory 
or the District of Columbia within whose borders the reserva- 
tion is located, showing the amount of such motor fuels with 
respect to which taxes are payable under subsection (a) for 
the preceding month.” 


It would appear, therefore, that the federal laws contemplate the 
payment of the gasoline taxes imposed by state laws (except upon 
gasoline used exclusively by the United States), and it is only necessary 
to determine whether or not the laws of Nebraska impose a tax upon 
such gasoline, or provide an exemption in favor of post exchanges. 


Comp. St. Supp. 1941, Sec. 66-405, provides for the payment of a tax 
of 5 cents per gallon upon all gasoline received, imported and unloaded 
or emptied in the State of Nebraska, and all gasoline produced, refined, 
manufactured, blended or compounded in the State of Nebraska. This 
section is held to impose an excise tax upon the use and distribution 
of motor vehicle fuel. Burke v. Bass, 123 Neb. 297, 242 N. W. 606. It 
would appear, therefore, to be such a tax as is contemplated by the 
Hayden-Cartwright Act, as amended, to the imposition of which Congress 
has, by that act, consented. 


The same section (66-405) provides: 


“The Department of Agriculture and Inspection shall have au- 
thority * * * to authorize refund of tax paid on motor vehicle 
fuel * * * used and consumed by the United States Government 
or its agencies.” 


A post exchange is an agency of the United States government. 
Standard Oil Company v. Johnson, 86 L. ed. (Adv. Op.) 1063. If the 
Nebraska statute provided for a refund of the tax paid upon gasoline 
sold to government agencies, the gasoline sold to a post exchange would 
not, probably, be subject to tax, not by reason of the laws of the 
United States, but solely by reason of the Nebraska statute. That 
statute, however, provides an exception only where the gasoline is 
“used and consumed” by governmental agencies. 


We are, therefore, of the opinion that in view of the provisions of 
our statute, and the provision on the same subject contained in the 
federal statutes, the tax on all gasoline sold through the post exchange 
for the exclusive use of the United States, and used and consumed by 
the United States ,or an agency thereof, is not taxable and that you, 
as director of the Department of Agriculture and Inspection, should 
make proper refund of tax paid thereon. As to all other gasoline sold 
through the post exchange, the tax should be paid and it is the duty 
of the exchange officer on or before the 15th day of each month, to 
submit to you a written statement showing the amount of motor ve- 
hicle fuels sold through the post exchange to persons other than the 
United States and its agencies. 


The Attorney General of the United States has given an opinion 
to the effect that the exchange officer is required merely to report the 
motor vehicle fuels sold otherwise than for the exclusive use of the 
United States. 38 Op. Atty. Gen. 519. 
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GRAIN 
May 27, 1939 
Mr. W. C. Conover, County Attorney, Grant. 


Referring to your letter of May 6, and your previous letter of 
April 21, in which you said: 


“T have two questions as to the assessment of grain for taxa- 
tion in Nebraska. 


“First, where grain is grown in the county by farmers re- 
siding in the county, which is shipped to another county and 
stored, which county should assess the taxes? 


“Second, where farmers residing in Colorado own wheat stored 
in elevators in this county, is the wheat taxable in this county? 


“TI will appreciate an early reply.” 


Since writing you on May 6, and referring to Section 77-1422, we 
have had this matter up with the State Tax Commissioner, who has 
been receiving numerous inquiries along the same line. 


We are inclined to think that your complaint that Section 77-1422 
Compiled Statutes 1929, does not answer your question satisfactorily 
is well taken. While this statute provides for reporting the ownership 
of grain warehoused to the county assessor, it is no where stated 
definitely as to how the grain is to be listed for taxation. 


When grain is severed from the real estate on which it is grown, it 
becomes personal property and is to be listed in the county where the 
taxpayer has his legal residence, unless there is a specific statute local- 
izing its taxation at some other place. 


As to wheat belonging to farmers residing in Colorado and stored 
in this state, if the wheat is here on April 1, it would be subject to taxa- 
tion in Nebraska. If brought in after April 1, and prior to the first 
day of July, it would be subject to taxation, unless it has already been 
assessed elsewhere as provided in Section 77-1410, Compiled Statutes 
1929. 


As to your first question as to the proper county within which to 
list stored grain as between the county in which the owner may reside 
and the county in which the grain may be stored, we call your at- 
tention to Section 77-1415, Compiled Statutes 1929, which provides as 


follows: 


“In all questions that may arise under this chapter as to 
the proper place to list personal property, or when the same 
cannot be listed as stated in this chapter, if between several 
places in the same county, the place for listing and assessing 
shall be determined and fixed by the county board; and when 
between different counties, by the state board of equalization 
and assessment; and when fixed in either case, shall be as 
binding as if fixed in this chapter.” 


Inasmuch as this is a question of some importance and plausible 
arguments may be advanced on both sides of the question it would 
seem that this would be a proper matter for the State Board of 
Equalization to handle, and we are handing the State Tax Commissioner, 
Mr. W. H. Smith, a copy of this letter, with the suggestion that the 
State Board might well give this matter consideration. If the State 
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Board determines to do this you will, undoubtedly, hear from them 
within a very short time. 


May 11, 1939 
Mr. Alfred D. Raun, County Attorney, Pender. 


Your inquiry, whether or not sealed corn owned by and grown on 
land owned by the Federal Land Bank, is subject to taxation by the 
State of Nebraska and its governmental subdivision, has been received. 


The Federal Land Banks are instrumentalities of the Federal Gov- 
ernment, and as such, are not subject to state taxation unless ex- 
pressly so specified by an Act of Congress. M. C. West Company v. 
Johnson (Cal.) 67 P. (2d) 1211. 


The Act of Congress relating to taxation of Federal Land Banks, 
provides, in part, as follows: 


“Every Federal land bank and every national farm loan as- 
sociation, including the capital and reserve or surplus therein 
and the income derived therefrom, shall be exempt from Fed- 
eral, State, municipal and local taxation, except taxes upon 
real estate held, purchased or taken by said bank or association 
under the provisions of sections 761 and 781 of this chapter.” 


In view of the above, it is our opinion that corn owned by a Fed- 
eral Land Bank is not subject to taxation in Nebraska. 


June 26, 1939 
Mr. William H. Smith, State Tax Commissioner. 
On May 17 you wrote us as follows: 


“T have a letter from Mr. Willard F. Matson, County Assessor 
of Platte County, in which he says: 


“*The Commodity Credit Corporation, as well as the Federal 
Crop Insurance Corporation, have a total of 33,674 bushels of 
wheat stored in the elevator here in the city of Columbus. Is 
this wheat exempt from taxation?’ 


“IT would appreciate an opinion from your department as to 
whether the wheat in question is subject to taxation or not.” 


The letter from the county assessor would indicate that the own- 
ership of this property was in the corporations above specified. Being 
of the opinion that this was an error, and that the property was merely 
pledged to these corporations, we requested you to obtain a copy of the 
agreement under which the wheat was stored. 


In your letter of May 20, you enclose of copy of a ‘Wheat Pro- 
ducer’s Note” and ‘Loan Agreement” used in connection with loans made 
by the Commodity Credit Corporation. From this, it is clear that the 
title is still in the producer’s name and that the wheat is warehoused 
by him and the warehouse certificate pledged as collateral security. 


Under these circumstances we would be of the opinion that this 
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wheat would be subject to taxation in the name of the producer until 
such time as title shall pass from him and into another. 


If the same situation applies as regards the Federal Crop Insurance 
Corporation, the same rule should be applied. 


July 29, 1941 
Nebraska State Railway Commission. 


You state that a person owning a small amount of wheat has in- 
quired whether or not he may store it upon the farm under the super- 
vision of the Nebraska State Railway Commission, and obtain a ware- 
house receipt therefor, and ask our opinion upon the question. 


The legislature in the year 1933 passed a law now appearing as 
article 3 in chapter 88, Comp. St. Supp. for 1939, for the purpose of 
providing the owner of grain in this state with means of warehousing 
same on the farm under proper restrictions and safeguards, as a basis 
for credit, and to aid in the orderly marketing thereof. Administration 
of the law was placed in the hands of the State Railway Commission, 
that body being given full authority to prescribe rules and regulations 
deemed necessary to carry out the provisions of the act, and to fix 
fees for the service to be collected from the owners of the grain in an 
amount necessary to support the administration of the act. Inspectors 
were required to be appointed in each county, and each inspector was to 
give a bond in such sum as may be required by the commission. 


Under the provisions of this act rules and regulations were adopted 
fixing the amount of bond for each inspector at $1000.00, fixing the 
fee to be charged each applicant for a warehouse certificate at $4.00 
for the first crib or bin inspected, and $2.00 for each additional crib or 
bin inspected at the same time and at the same location ,and providing 
for the allowance of mileage to the inspector at the rate of five cents 
per mile, which was to be prorated if two or more inspections were made 
on the same trip. 


Inspectors were appointed under this act in all of the grain pro- 
ducing counties in the state, and for a time a great deal of grain was 
kept in warehouses upon the farms, and the warehouse receipts issued 
by the Nebraska State Railway Commission were widely used as col- 
lateral for loans. In the past few years, however, probably as a result 
of a changed loan policy by the Commodity Credit Corporation, farm 
warehousing as provided for under this act has been little used. There 
being no business for them to handle, the expense of inspectors’ bonds 
was not warranted so they were not reappointed; and supplies, such as 
warehouse receipts and seals for cribs, were not replenished. 


The law is still in effect, however, and this service can again be 
given to the farmers and other owners of grain if there is a sufficient 
demand for it. A request of ten or more farmers operating farm land 
tributary to any market center, or any less number of farmers having at 
least five thousand bushels of grain for storage, would make it man- 
datory under the act that the commission cause such grain to be in- 
spected as soon as practicable. The commission may, at its discretion, 
inspect the grain of any one applicant, but the charges which would have 
to be made for inspecting a small amount of grain would be out of 
proportion to the value of the service, and no one who is advised of the 
situation is likely to request that this be done. 
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August 6, 1942 
Mr. Frank J. Brady, State Tax Commissioner. 


Answering your inquiry relative as to where wheat should be assessed 
where the wheat has been harvested and removed to another county 
than that in which it was grown and also to another county than that 
in which the owner resides, we would say: (1) Personal property in 
the absence of a specific statute localizing its assessment would follow 
the person of the owner. There is a specific statute which applies so 
long as the wheat is located on the farm where it was grown, to-wit: 
Section 77-1403, Compiled Statutes of Nebraska for 1929. 


There is also another statute, to-wit: Section 77-1422, Compiled 
Statutes of Nebraska for 1929, which provides for a warehouseman 
listing property warehoused by him. This does not, however, specifically 
provide that such property should be taxed in the county where the 
warehouse is situated and might be construed merely as a statute 
whereby the legal residence of the owner of the property warehoused 
might be ascertained. 


It would appear to us to be a matter of some doubt just where 
grain should be listed under these circumstances and since the State 
Board of Equalization has the power to pass on and determine this 
question under Section 77-1415, Compiled Statutes of Nebraska for 1929, 
we would suggest that that procedure be followed. 


HEALTH 
February 20, 1941 
A. L. Miller, M.D., Director of Health. 
You say: 


“This department is sponsoring under the N.Y.A. Administra- 
tion the physical examination of youths under this program. 


The N.Y.A. authorities wish to have an opinion on the follow- 
ing questions: 


“1. Do children under 21 have to have a permit from the par- 
ents for a physical examination? 


“2. Must a permit be secured from the parents for children 
under 21 before vaccination and immunization can be carried 
out?” 


In answering this question we are assuming that the examination 
which you are sponsoring is one required by the N.Y.A. as a prerequisite 
to employment. We are also assuming that the children who are eligible 
under the program are of either high school or college age. We make 
these assumptions because we feel that a different rule would apply if 
the examination and vaccination were compulsory and if the child was 
of an age where doubt would exist as to his intelligence to appreciate 
the consequences of the vaccination. 


It is our opinion that children of high school or college age may 
consent to a physical examination and to vaccination or immunization. 
In support of this conclusion we quote from Gulf v. Sullivan, 119 So. 
501. Syllabus 3 reads: 
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“Where employee at time employer required him to be vacci- 
nated was 17 years of age, he was of sufficient intelligence to 
understand and appreciate consequences of vaccination so as to 
preclude liability on theory that he was incapable of understand- 
ing or appreciating consequences thereof by reason of youth.” 


There are numerous other holdings of courts of last resort, which 
have substantially followed the reasoning of the quoted language. 


June 2, 1942 
Honorable A. L. Miller, M.D., Director, State Department of Health. 


We are in receipt of your inquiry of June 1, wherein you state that 
several school districts in south Sheridan County desire some health 
services through a physician and a community nurse. You further 
state that these schools are willing to contribute $50.00 apiece as a 
part-payment for the physicians and nurse, the funds to be placed with 
the County Treasurer and matched with Federal funds for additional 
health services. You ask whether or not this is permissible under the 
law. 


We have examined the statutes and court decisions and are of the 
opinion that such payments by the school district would be contrary to 
law, since it would require express statutory authority for such ex- 
penditures. 


June 2,1942 
Honorable A. L. Miller, M.D., Director, State Department of Health . 


We have your request for an opinion as to whether a county board 
of commissioners or supervisors may, without an election or petition 
from the electors, pay the salary and expenses of a nurse for com- 
munity health purposes within the county under Section 71-2406, Com- 
piled Statutes of Nebraska for 1929. 


The following section, Section 71-2407, Compiled Statutes of Ne- 
braska for 1929, sets forth the procedure necessary before the county 
board of supervisors or commissioners would have the authority to levy 
the tax and employ a visiting nurse. Said section requires that a peti- 
tion signed by twenty-five per cent of the electors must be presented to 
the board of supervisors or commissioners praying for the submission 
of the question of making a levy to provide the salary and expenses of 
said nurse. Said petition must state the amount of the levy and the 
period of years for which the same is to be made. It then becomes the 
duty of the board to submit the question to a vote of the people at a 
regular or special election called for that purpose. Also, proper notice, 
as provided by said section, must be given of such election. 


August 4, 1942 
W. S. Petty, M.D., Director of Health. 
In your communication of July 30 you state that it has been the 
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regular procedure for physicians to report cases of venereal disease 
by number, initials or name; that most physicians and clinics have re- 
ported the cases by number. You state, however, that in view of the 
present emergency ((which we understand has resulted in a widespread 
effort on the part of health agencies to control venereal disease) it is 
considered that a better practice would be to have all venereals re- 
ported by name instead of by number or initials. 


You call attention to Division II of the Rules and Regulations 
promulgated by the Department of Health on January 1, 1942, and 
particularly to the following provision appearing on page 48 of these 
Rules and Regulations: 


“Every physician who treats a case of syphilis, gonorrhea, or 
chanroid, and every superintendent or manager of a hospital, 
dispensary or charitable institution, in which there is a case of 
venereal disease, shall report such case immediately in writing 
on forms provided by the State Department of Health, to the 
Division of Venereal Diseases, State Department of Health, 
stating the following information: either the name, number or 
initial, and the address, office number, age, sex, color and 
occupation of the diseased person, and the date of the onset of 
the diseases, and probable source of infection. Such report is 
to be made within ten days of the beginning of the treatment. 
The physician shall ascertain if the person has been under 
treatment by another physician, and if so, he shall notify the 
physician previously treating the case of the change in advisor. 
The physician shall keep an office record of the case under 
treatment, such record to contain all the information that is 
reported to the State Department. of Health.” 


You are advised that in our opinion, in view of the wording of this 
departmental regulation you could not require physicians, clinics, et 
cetera to obey any requirement not consistent with the regulation. The 
regulation provides that the identity of the patient may be indicated in 
one of three ways, and a report complying with the regulation is un- 
doubtedly all that your department can require. 


HOLIDAYS 
August 23, 1941 
Game, Forestation & Parks Commission. 


We beg to acknowledge receipt of your request under date of August 
22d. You ask if action taken by the commission on September 1, 
Labor Day, with reference to the fixing of game regulations, would 
be legal. 


Please be advised that we find no provisions of the statute and know 
of no provision of law which would invalidate any action, which might 
otherwise be legal, on account of being taken on that date. 


HOMESTEAD 
March 9, 1939 
Mr. Ray E. Sabata, County Attorney, David City. 


It does not appear that Section 68-268 Compiled Statutes of Ne- 
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braska, Supplement for 1937, would amend the law relative to homestead 
exemptions. 


In our opinion the claim would be on the same basis as any other 
general claim against the estate, except that a claim for the amount 
advanced for funeral purposes may be given priority under Section 
30-615 Compiled Statutes of Nebraska for 1929. 


INHERITANCE TAX 
August 3, 1939 
Mr. Edmund W. Holistein, County Attorney, Rushville. 


In your letter of August 1 you ask our opinion as to whether or not 
the following bequest is subject to inheritance tax: 


“In the event that there is still property remaining after the 
foregoing bequests have been made, I give and bequeath all 
the rest, residue and remainder to School District No. 2 of 
Sheridan County Nebraska, for the purpose of paying off, as 
far as possible, the bonded indebtedness of the district.” 


We are convinced that you are correct in your opinion that this is 
not subject to inheritance tax. The bequest is to be used exclusively 
for educational purposes and, therefore, would come within the exemp- 
tion provided by Section 77-2201 Compiled Statutes, Supplement 1937. 


July 24, 1939 


Mr. Edmund W. Hollstein, County Attorney, Rushville. 
In your letter of July 20 you ask us whether or not the following 
bequests are subject to any inheritance tax: 


“I give and bequeath to the City of Rushville, Nebraska, for 
the use of the Rushville Public Library, the sum of Five 
Thousand Dollars ($5,000.00). 


“T give and bequeath to the Village of Hay Springs, Nebraska, 
for the use of the Hay Springs Public Library, the sum of Ten 
Thousand Dollars ($10,000).” 


Section 77-2201 Compiled Statutes, Supplement 1937, provides in 
part as follows: 


“Provided further, that all bequests, legacies, devises or gifts, 
to or for the use of any corporation, organization, association 
or foundation, organized and operated exclusively for religious, 
charitable or educational purposes, no part of which is owned 
or used for financial gain or profit to either the owner or user 
or inures to the benefit of any private stockholder or individual, 
or to a trustee or trustees exclusively for such religious, char- 
itable or educational purposes, shall not be subject to any duty 
or tax, and no such duty or tax shall be assessed or collected 
after the taking effect of this act irrespective of the time of 
the death of the decedent or the fact of the pendency of his or 
her estate.” 
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The right of the state to collect inheritance tax upon a bequest to 
itself or any of its governmental subdivisions is well established. There- 
fore, there is no question but a direct bequest to a city or village is 
subject to the tax. The only question here is whether the words of 
limitation “for the use of the public library” would bring this within 
the exemption of the above mentioned statute. 


It is a familiar rule that statutes exempting properties from taxa- 
tion should be strictly construed, but this rule has no application when 
property of governmental units is under consideration, since the state’s 
policy would be to exempt its own property, and taxation is the ex- 
ception rather than the rule. City of Omaha v. Douglas County, 96 
Neb. 865. 


It will be noted that the statute states “to or for the use of any 
corporation, organization, association or foundation, organized and oper- 
ated exclusively’, etc. The bequests in this instance are for the use 
of the public library of the city mentioned, which is a foundation or- 

. ganized and operated exclusively for educational purposes. The bequest 
is not to the city, as the city merely acts as trustee. 


It is our opinion, therefore, that these bequests are not subject 
to the inheritance tax. 


Your second question refers to the following bequests: 


“In accordance with the wishes of my beloved husband, I de- 
vise and give to Amity Lodge, No. 169, A. F. and A. M. of 
Rushville, Nebraska, Lots 9 and 10 in Block 15 of the Original 
Village, now City, of Rushville, Nebraska; also to Amity 
Lodge, No. 169, A. F. and A. M. of Rushville, Nebraska, I give 
and bequeath the sum of $5,000.00. This is to be considered 
as a joint bequest of my beloved husband and myself. 


“In the event that there is anything remaining after all the 
foregoing provisions have been met, I give and bequeath to 
Amity Lodge, No. 169, A. F. and A. M. of Rushville, Nebraska, 
the sum of $5,000.00. This is in addition to the bequest made 
in Paragraph 3.” 


In Ancient and Accepted Scottish Rite of Free Masonry v. Board 
of County Commissioners, 122 Neb. 586, Judge Eberly laid down the 
following rule: 


“The word ‘or’ as employed or implied in the statute, and the 
constitutional provision empowering its enactment exempting for 
taxation property owned and used exclusively for education, re- 
ligious, charitable or cemetery purposes, may be construed to 
mean ‘and’ when necessary to make the statute express the 
true legislative intent.” 


Also, in his opinion, Judge Eberly establishes the proposition that 
Masonry taken together was exclusively educational, religious and 
charitable, and also held that the organization, to be exempt, did not 
have to be exclusively educational, exclusively religious or exclusively 
charitable, but if it was a combination of all three, it would be exempt. 


This case seems to be authority to the effect that these last mén- 
tioned bequests are not subject to taxation. 
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March 29, 1940 
Mr. Erwin A. Jones, County Attorney, Seward. 
Reference is made to your letter of March 20, in which you state: 


“We have a peculiar situation here with reference to a will 
filed in the County Court. I have checked the Statutes in the 
case and can find nothing which will cover the situation. 


“The paragraph in the Will which is giving some trouble is: 


“‘After the payment of such debts and expenses, the unpaid 
portion of all debts, including notes and mortgages owing to 
me, shall be reduced 25% and my Executrix shall receipt in 
full to all said debtors upon their payment of 75% of the sums 
and the interest owing to me at the time of payment.’ 


“The question involved is whether or not these debtors are re- 
quired to pay State Inheritance tax on the 25% which Testator 
gave to them if the accounts were paid, or whether or not this 
would be considered a settlement where there would be no re- 
quirement of payment of Inheritance Tax.” 


It is our opinion that the 25% reduction given by testator to 
his debtors is a gift and subject to the state inheritance tax. 61 C. J. 
1653, Paragraph 2456, states the rule as follows: 


“Where decedent is the creditor, the remission or forgiveness 
of the debt by will is usually regarded as a legacy or bequest 
and taxable as such.” 


March 21, 1940. 
Mr. Keith Hopewell, County Attorney, Tekamah. 
In your letter of March 15, you say: 


“The Nebraska Methodist Episcopal Hospital and Deaconess 
Home of Omaha, Nebraska, received a bequest by will in the 
sum of $2400.00, the principal amount to be held in trust by 
the hospital and the income therefrom to be used for the pur- 
pose of endowing a room in the hospital. 


“An inheritance tax at the rate of 4% was levied on the 
$2400.00 and the hospital is making objection on the grounds 
that it is a charitable institution exempt under 77-2201, 1939 


Supp. 


“The statute above cited states in part, as follows: ‘Provided 
further, that all bequests, legacies, devises, or gifts, to or for 
the use of any corporation—organized and operated exclusively 
for religious, charitable, or educational purposes no part of 
which is owned or used for financial gain or profit to either the 
owner or user or inures to the benefit of any private stock- 
holder or individual, or to a trustee or trustees exclusively for 
such religious, charitable or educational purposes, shall not be 
subject to any duty or tax, * * *,.’ 


“As a matter of common knowledge, the hospital makes a 
charge for their services to those who can pay at a rate which 
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is no doubt profitable. My interpretation is therefore that 
the bequest is taxable, however, I would appreciate your 
opinion as to the correctness of my conclusions.” 


We are unable to distinguish this case from the case of St. Eliza- 
beth Hospital v. Lancaster County, 109 Neb. 104, in which the property 
of the Hospital was held exempt from taxation on the ground that it 
was used exclusively for religious and charitable purposes. While the 
Hospital in that case was conducted by a religious order of the Catholic 
Church and in the instant case, it appears to be conducted by a pro- 
testant denomination, we cannot assume that there is sufficient differ- 
ence in the manner of conduct of the two hospitals to warant a de- 
parture from the holding of the Supreme Court in St. Elizabeth Hospital 
v. Lancaster County, supra. We think, therefore, that the St. Elizabeth 
Hospital Case should be followed and the property in question exempted 
from inheritance tax. 


August 9, 1939 
Mr. Edmund W. Hollstein, County Attorney, Rushville. 


In your letter of August 5, you ask our opinion as to whether or 
not the following bequests are exempt from inheritance tax on the 
ground that they are for a charitable purpose: 


“Eighth: I direct that my executor, hereinafter named, shall 
purchase a suitable location and erect thereon a suitable build- 
ing for a Rest Room for the free use of the public in Rushville, 
Nebraska, the same to be dedicated to the Village of Rushville 
by such deed of conveyance or other instrument as shall be fit, 
proper and legal, and said Rest Room shall be known as the 
“M. Rosa Corder Rest Room.” 


“Ninth: All of the rest, residue and remainder of my estate, 
real, personal and mixed, wheresoever situated or of whatever 
it may consist, or which shall revert to my estate through any 
of the foregoing provisions, I give, devise and bequeath -to the 
City of Rushville, Nebraska, and I hereby direct the same to be 
placed in a Trust Fund with the United States National Bank 
Trust Department of Omaha, Nebraska, and its successors, in 
trust, forever, and I direct that the net produce or income 
therefrom be paid semi-annually to the City of Rushville, 
Sheridan County, Nebraska, for the general upkeep, mainten- 
ance and improvement of the ‘M, Rosa Corder Rest Room,’ and 
said United States National Bank Trust Department of Omaha, 
Nebraska, or its successors in said trust, shall pay semi-an- 
nually, to the proper officer of said City of Rushville, Sheridan 
County, Nebraska, the net income from my said residuary 
estate, for the uses and purposes as above specified, and I 
hereby give, devise and bequeath to the City of Rushville, 
Sheridan County, Nebraska, the net income from said residuary 
trust estate, for the uses and purposes hereinbefore specified, 
said principal of said trust fund to remain with said United 
States National Bank Trust Department of Omaha, Nebraska, 
or its successors in said trust, for the purpose set out in this 
paragraph, forever.” 


While it is true that charity in its more restricted sense means 
merely relief or alms to the poor, a broader construction has been 
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given it by the courts, particularly with reference to statutes ex- 
empting bequests for charitable purposes from taxation. One definition 
given is “a gift to a general public use, tending to the relief or benefit 
of the community at large and which extends to the rich as well as 
the poor.” 


In Y. M. C. A. v. Lancaster County, 106 Neb. 105, 182 N. W. 593, 
our court stated as follows: 


“The courts have defined ‘charity’ to be something more than 
mere alms-giving or the relief of poverty and distress, and 
have given it a significance broad enough to include practical 
enterprises for the good of humanity operated at a moderate cost 
to those who receive the benefits.” 


In Ancient and Accepted Scottish Rite v. Lancaster County, 122 
Neb. 586, 241 N. W. 938, the court stated as follows: 


“In view of the import accorded the words ‘charitable pur- 
poses’ since time immemorial, as evidenced by the ancient 
statutes, and as recognized, approved and applied by the gen- 
eral principles of equity, as well as the use, definition and 
employment thereof by our own legislature, we are constrained 
to the view that the words descriptive of the purposes which 
the controlling statute exempts must be construed not in their 
restrictive, but in their comprehensive, sense.” 


Construing these bequests from this broad point of view, it is our 
opinion that they are for charitable purposes and are not subject to 
the inheritance tax. 


September 21, 1939 
Mr. Andrew D. Mapes, County Attorney, Norfolk. 


In your letter of September 7 you call attention to an estate lately 
pending in the Probate Court of your county where will was admitted 
to probate on November 26, 1921, and the administrator with the will 
annexed, discharged May 10, 1933. You state: 


“Nowhere in the proceedings is there any determination of 
whether or not a state inheritance tax was due and payable.” 


You state that one of the assets of this estate was a mortgage 
covering certain lands, which has been foreclosed and the land acquired 
by the heirs of the decedent, who now own the same in undivided shares 
and interest as provided in the will. You state: 


“The question now is, should the estate be appraised and an 
inheritance tax assessed and, if so, would the same be a lien 
upon the aforesaid real estate last described?” 


You also state: 


“The real estate originally belonging to the estate has been 
sold and is in the hands of innocent purchasers for value.” 


We would question the last statement. Under Section 77-2220, 
which you quote, it is provided that the lien of an inheritance tax shall 
continue until such tax is settled and satisfied. While it is provided that 
all inheritance taxes shall be sued for within five years, that limitation 
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commences to run “after the amount thereof shall be finally ascertained 
and assessed by the court having jurisdiction thereof.” 


Since this tax has never been ascertained or assessed, this limitation 
would have no effect. How could this land be acquired by an innocent 
purchaser? A search of his title would disclose it came through this 
estate and he would be charged with the duty of examining the pro- 
ceedings in the handling of the estate, which would disclose to him the 
fact that the tax was due but had not been assessed. 


It appears to us that the land which originally belonged to the state 
is very probably still charged with a line for the payment of the in- 
heritance tax. 


As to the mortgage in question, under the provisions of Section 
77-2204, the amount of inheritance tax chargeable upon the same, 
should have been collected by the administrator and it occurs to us 
that the same should have been set up in the foreclosure proceedings 
and enforced against the proceeds of the mortgage which were re-in- 
vested in the land. However, we do not deem that the failure of the 
administrator so to act, would free either the mortgage or the land 
acquired in pursuance of its foreclosure, from the lien of the inheritance 
tax. 


In our judgment this inheritance tax should be at once assessed and 
determined, the estate being re-opened for that purpose, and an attempt 
made to fasten the same, both on the land originally owned by the es- 
tate, and the land acquired by foreclosure of mortgage. We believe 
there would be an excellent chance of recovery in each instance. 


May 11, 1940 
Mr. Edward Asche, County Attorney, Schuyler. 
In your letter of April 26 you say: 


“I would like to have your opinion in regard to this set of 
facts which involves the manner of assessing an inheritance tax. 


““*A” died testate and by the terms of his last will and testa- 
ment which has been duly probated he gave, devised and he- 
queathed all his property both real and personal to his wife to 
have and to hold during her life, she to have all income there- 
from, and if the income be not sufficient, she was authorized 
to sell or mortgage to supply her with such necessities as she 
may need during her lifetime. The will further provides that 
at the death of the wife all the property is to be sold and 
reduced to cash, and after the paying of the funeral expenses 
of the wife and her just debts, then the money remaining to 
be divided into two equal parts, one part to go to the de- 
cedent’s brothers and sisters share and share alike with the 
further proviso that if any of the brothers and sisters of the 
decedent be deceased at the time of the death of the wife 
then the share of the deceasd brother or sister to go to their 
respective children, and if they have no children to the 
brothers and sisters of the decedent; the other part to be 
divided among the wife’s brothers and sisters share and share 
alike, also providing that if any of the wife’s brothers and 
sisters were dead at the time of the wife’s death, their share 
of the money to go to their children and in the event they have 
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no children then that share to be equally divided between the 
children of the brothers and sisters of the wife.” 


You say that you “have found divergent holdings” on the proper 
way to handle the matter. My research confirmed your conclusion. 
However, the cases I read lead me to the conclusion that it was a mat- 
ter of statutory construction and application in each instance. The 
solution to your problem must be worked out within the terms of the 
Nebraska Statutes. 


Section 77-2201 Compiled Statutes, Supplement 1939, in part 
provides: 


“All property * * * which shall pass by will * * * from any 
person who may die seized or possesed of the same while a 
resident of this state * * * to any person or persons * * * or 
by reason thereof any person * * * shall become beneficially 
entitled in possession or expectation to any property or income 
thereof, shall be and is subject to a tax * * *,” 


Reducing the foregoing quotation still further, it would read: 


“All property which shall pass by will by reason (whereof) any 
person shall become beneficially entitled in expectation to any 
property shall be subject to tax.” 


It occurs to me that the foregoing section makes the interests of 
the remaindermen subject to the tax, because their interests are “in 
expectation.” 


Section 77-2202 Compiled Statutes of Nebraska, 1929, deals more 
specifically with life estate and remainders. It provides in part as 
follows: 


“When any person shall bequeath or devise any property or 
interest therein or income therefrom to * * * wife * * * during 
the life * * * with remainder to the collateral heir of the de- 
cedent, or to the stranger in blood * * * at their decease * * * 
the life estate * * * shall be subject to the tax prescribed in 
the preceding section, * * *.” 


The foregoing language clearly and unmistakably subjects the 
life estate to the inheritance tax. 


The last mentioned section then proceeds to deal with the remainders 
in this language: 


“x * * After deducting therefrom (the appraisal) the value 
of the life estate * * * the tax on the remainder shall be im- 
mediately due and payable to the treasurer of the proper 
county.” 


The foregoing portion of the statute indicates the method of com- 
puting the tax. The property should be appraised “at the fair market 
value” (Section 77-2211). Next, the value of the life estate should be 
determined in the usual way. The value of the life estate thus ar- 
rived at should be deducted from the appraised value of the whole 
estate and the balance would represent the value of the remainder for 
inheritance tax purposes. 


The tax becomes due immediately upon the death of the decedent 
and draws interest at 7% from that time, except that if the tax is 
paid within one year the interest is waived (Section 77-2203). The 
payment of the tax may be postponed until the beneficiaries actually 
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come into possession of the property by furnishing “a bond to the 
State of Nebraska in a penal sum three times the amount of the tax 
arising upon such estate * * * conditioned for the payment of the tax 
at such time or period as they or their representatives may come into 
actual possession or enjoyment of the property.” 


If the remaindermen elect not to pay the tax and put up the bond, 
difficult questions arise because of the possibility that the life tenant 
may sell a part or all of the remainders under the power of sale, in 
which event the remainders would never vest and the remaindermen 
would never ‘come into actual possession or enjoyment of the property.” 


It seems to me that an equitable solution can be worked out within 
the language of the statutes. If the remaindermen elect to put up the 
bond, the life tenant should either join in the bond or execute a like 
bond conditioned that she pay the tax on whatever part of the remain- 
der she might sell. I believe that she is “beneficially interested” in 
the remainder by virtue of her power of sale. 


Although the rate of tax which the widow has to pay on what she 
inherits is less than either class of remaindermen, I believe that she 
should furnish a bond, the penalty of which is equal to that which 
both groups of remaindermen have to furnish. We do not decide at this 
time whether the rate of tax the life tenant would have to pay on the 
remainder if she sold it under her power of sale, would be the same as 
that applied to the life estate or the rates at which the shares of the 
collateral heirs and strangers in blood are assessed. The proper rate 
can be determined when and if the problem arises. In the meantime the 
state is adequately protected. 


June 24, 1940. 
Mr. Elven A. Butterfield, County Attorney, Neligh. 
You state: 


“A question has arisen over inheritance tax upon which I 
would like your opinion. By a will an aunt left to her nephew 
and his wife, with the right of survivorship in either of them, 
property in this county which was appraised for $2,050.” 


You ask in what manner the tax should be assessed. Section 
77-2201, Compiled Statutes of Nebraska for 1929, provides: 


“All property * * * which shall pass by will * * * from any 
person who may die seized or possessed of the same while a 
resident of this state * * * to any person or persons * * * 


shall be and is subject to a tax, at the rate hereinafter specified 
**e 4 


The law presumes that the interests of joint tenants are equal. 
Therefore, as you suggest, the tax “should be figured upon one-half 
of it as going to her, and the other half as going to him.” 


August 4, 1941 
Mr. Leo M. Bayer, County Attorney, Alliance. 
You say that a resident of your county died leaving an estate of the 
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net value of approximately $50,000, all of which was devised and hbe- 
queathed to the widow. A question has arisen as to the imposition of 
the inheritance tax. You say “in computing the inheritance tax the 
court first deducted one-third of the net value of the estate, or ap- 
proximately, $17,000.” This is correct, if ‘she is the parent of all the 
children of the deceased and there be two or more children, or one child 
and the issue of one or more deceased children surviving.” See Section 
80-101 (Second), Compiled Statutes of Nebraska for 1929. 


It is not quite accurate to refer to the elimination of this part of 
the estate from taxation as a “deduction.” As a matter of law, the 
one-third interest belonged to the wife prior to her husband’s death— 
an inchoate right which was consumated by the death of the husband. 
In other words, this one-third interest did not pass by virtue of the in- 
heritance laws of the state and since the inheritance tax is a tax on the 
transfer, rather than on the property itself, no tax can be imposed. 


The same reasoning and rule applies to the homestead, if a home- 
stead in fact existed. The wife is entitled to a life estate in the home- 
stead upon the demise of her spouse, but this is not a right nor an 
interest that she receives by virtue of the inheritance laws of the state 
nor by virtue of the terms of the will. In was hers by virtue of her 
relationship to the deceased. It follows that the value of the life 
estate is not taxable. 


A more difficult question arises as to the taxation of the re- 
mainder of that part of the estate represented by the homestead. The 
widow gets the remainder by virtue of the will and not because of the 
fact that she is the widow. It would seem, therefore, that the reason- 
ing which is applicable to the ‘‘dower’” interest and to the life estate 
in the homestead is not applicable. This being true, the value of the 
remainder should be added to the net value of the estate and taxed at 
the proper rate. I was unable to find any Nebraska authorities on 
this point, but the reasoning in In re Estate of Strahan, 93 Neb. 828, 
and in In re Estate of Sanford, 91 Neb. 752, when carried to a logical 
conclusion seems to justify such a holding. 


The value of the rest of the estate, that is, that part which the 
widow acquires by virtue of the will, is taxable under Section 77-2201. 
This same section also provides the only true exemption or deduction 
allowable under the inheritance tax law. In the case of the wife the 
tax is to be levied only upon that part which is in excess of $10,000. 


It will thus be seen that the only modification of the levy as set 
forth in your letter relates to the imposition of the tax on the remainder 
of that part of the estate represented by the homestead. I feel that 
the terms of Section 77-2201, Compiled Statutes Supplement 1939, 
lend some weight to the conclusion herein reached. The language of 
the statute, in part, is: 


“All property, real ,personal and mixed which shall pass by 
will * * from any persons who may die seized or possessed 
of the same while a resident of this state at the time of his 
death, which property or any part thereof shall be within this 
state * * * to any person or persons, * * * in trust or other- 
wise, or by reason thereof any person * * * shall become bene- 
ficially entitled in possession or expectation to any property 
* * * shall be subject to tax.” 
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August 15, 1941 
Mr. R. P. Kepler, County Attorney, Sidney. 


In your recent letter you ask whether the State of Nebraska may 
lawfully levy an inheritance tax of municipal, school and county bonds 
owned by a resident of Nebraska during his lifetime, when it 
appears that all of said bonds were issued in states other than Ne- 
braska. You further.state that the securities in question are held by 
non-resident executors. 


The inheritance tax is not a property tax but a tax upon the right 
of succession. Section 77-2201, Compiled Statutes Supplement, 1939, 
provides that “all property, real, personal and mixed, which shall pass 
by will or by the intestate laws of this state from any person who may 
died seized or possessed of the same while a resident of this state, * * * 
to any person or persons * * * in trust or otherwise * * * shall be 
subject to tax, * * *.” 


The beneficiaries under the testator’s will must trace their suc- 
cession through the will. In other words, the property “passed by 
will”, the validity and force of which depends upon the laws of Ne- 
braska. 


The property is unquestionably taxable in this state even though 
the evidence of ownership is now out of the state. As a matter of fact 
it would be taxable here even though the bonds were actually located 
outside of the state during the testator’s life-time. See Douglas County 
v. Kountze, 84 Neb. 506. Intangible property has no actual situs, and 
the state where the owner lived during his lifetime is the only state 
which should tax its transfer by will or intestate succession. 


November 17 ,1941 
Mr. A. F. Alder, County Attorney, Taylor. 


In your recent letter you inquire concerning the authority of the 
state of Nebraska to lawfully levy an inheritance tax against real and 
personal property situated in the state of Nebraska, and also concern- 
ing the right of the state of Nebraska to levy an inheritance tax upon 
real estate situated outside of the state of Nebraska. 


In your letter you do not state whether or not the deceased was a 
resident of Loup County at the time of his death, but in answering your 
questions I am assuming that such is the case. 


Section 77-2201, Comp. Stat. Supp., 1939, provides: 


“All property, real, personal and mixed which shall pass by 
will or by the intestate laws of this state from any persdn 
who may die seized or possessed of the same while a resident 
of this state * * * to any person or persons or to any body 
politic or corporate in trust or otherwise, * * * shall be and is 
subject-to a tax, * * *” 


From this section it can readily be seen that the inheritance tax is 
a tax upon the right of succession, and not a property tax. See Rudge’s 
Estate, 207 N. W. 520, 114 Neb. 335. 


If the estate descends through the devolution of the laws of the 
domicile of the deceased, the estate is subject to an inheritance tax. 
See Douglas County v. Kountze, 84 Neb. 506. 
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The personal property of the estate that you are administering 
in Loup County is subject to the inheritance laws of Nebraska if the 
same is situated in Loup County, and would still be taxable even 
though the personal property was actually located outside the state 
of Nebraska. Intangible property has no actual situs and the state 
where the owner lived during his lifetime is the only state which should 
tax its transfer either by will or intestate succession. Douglas County 
v. Kountze, 84 Neb. 506. 


The real estate of deceased, situated in Loup County or the state of 
Nebraska, is subject to the payment of an inheritance tax under the 
Nebraska law. Real property is regulated in its descent as in its 
tenure, and transfer, by the lex locirei sitae irrespective of the domicile 
of the deceased owner. It follows, therfore, that the descent of the 
title to the real estate located in Nebraska is governed by the law of 
Nebraska, and any title derived by the heirs of the deceased comes to 
them through the operation of the laws of Nebraska and therefore is 
subject to the inheritance tax laws of Nebraska. 


The rule is different as regards the real estate of the deceased 
located outside of the state of Nebraska. Real property in another 
state descends by virtue of the laws of that state, and may not be sub- 
jected to an inheritance tax by the state where decedent is domiciled. 
61 C. J.-1605, par. 2356 (2). See also In Re Schram’s Estate, 132 
Neb. 268: 


“The law of the place where real estate is situated governs 
exclusively with regard to the rights of parties therein and the 
modes of its transfer or distribution.” 


INJURIES 
June 2, 1939 
Mr. Raymond B. Morrissey, County Attorney, Tecumseh. 
You say: 


“The Nebraska High School Activities Association, of which 
our local high school is a member, have been considering an 
athletic injury mutual benefit plan. The plan does not attempt 
to offer complete coverage for all types of athletic injuries. 


“The question presented is this: If the school district should 
carry limited coverage on athletes, in event of an athlete be- 
ing injured in a manner not covered by the insurance, would 
the school district be liable?” 


I am of the opinion the school district would not be liable in case 
it carried limited coverage insurance on its athletes for any injury 
not covered by the insurance. In fact, I am of the opinion that in Ne- 
braska a public school district is not liable for injuries suffered by 
any one except its employees under the Workmen’s Compensation Act. 


The general rule is that: 


“A district, or its directing board, as such, like other muni- 
cipalities and the state itself, is not liable to persons injured 
by its nonfeasance, nor is it liable for injuries or loss resulting 
from its negligence, as for a failure properly to construct a 
school building or to keep it in repair, or to maintain the school 
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premises or equipment in a proper and safe condition, or to 
furnish safe and suitable means of conveyance for the trans- 
portation of pupils to and from school, or safely operate such 
conveyance, except where liability is imposed by statute.” 
(56 C. J. 528, 529 and 530) 


INSPECTION FEES 
March 10, 1939 
Department of Agriculture & Inspection, Lincoln. 


This will acknowledge receipt of your recent communication in 
which you enclosed the letter of the American Feed Manufacturers’ 
Association, Inc. in which it questions the validity of the provisions for 
registration and the inspection fee under the Commercial Feeding 
Stuffs Law. (Section 254-1004 and 254-1006) The writer of the letter 
states that a member of the Association complains that “you are in- 
sisting that this concentrate be registered and tax be paid”. The writer 
then proceeds to state the law pertaining to the jurisdiction of the state 
with reference to the operation and enforcement of its inspection laws. 


Because this law was passed for the benefit of the farmers and 
livestock raisers of this state and the benefits contemplated by the 
Act can only be realized by universal application of the registration and 
inspection features, I have taken considerable time to study the con- 
stitutional questions involved. . 


In its letter, the American Feed Manufacturers’ Association, Inc. 
states: 


‘T think you know that the feed inspection law of any state is 
only operative with respect to goods sold or offered for sale 
within the state. * * * You cannot, under any state law, demand 
registration or collect a tax on interstate shipments of feed 
but only on such goods sold or offered for sale within the 
state.” 


An examination of the Federal Constitution reveals that the Con- 
stitutional Convention deliberately considered the matter of inspection 
fees. 


Section 8, Article I, Constitution of the United States, reads: 


“No state shall, without the consent of the Congress, lay any 
imposts or duties on imports or exports, EXCEPT WHAT MAY 
BE ABSOLUTELY NECESSARY FOR EXECUTING ITS IN- 
SPECTION LAWS.” 


The Supreme Court of the United States has held that this exception 
applies to interstate commerce, as well as to foreign commerce. 


In 1907, the State of Indiana passed an Act providing for the in- 

_ spection and analysis of commercial feedings stuffs and for the collec- 
tion of an inspection fee and was, so far as is pertinent to the dis- 
cussion of this case, very much like the Nebraska law. A manufacturer 
of Minnesota who was selling large quantities of the product known as 
“International Stock Food”, raised the constitutionality of the Indiana 
Act before the United States’ Supreme Court, in the case of Savage v. 
Jones, 225 U. S. 501, claiming that it constituted an unlawful interfer- 
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ence with and an attempted regulation of interstate commerce. At 
about the same time, the Standard Stock Food Company, a Nebraska 
firm, challenged the constitutionality of the Iowa statutes relative to 
the sale of feed for stock. (Standard Stock Food Company v. Wright, 
225 U. S. 540.) On page 524, of the Savage case, Justice Hughes, after 
setting forth and discussing the provisions of the law, said: 


“The evident purpose of the statute is to prevent fraud and 
imposition in the sale of food for domestic animals, a matter of 
great importance to the people of the State. Its requirements 
were directed to that end, and they were not unreasonable. 


It was not aimed at interstate commerce, but without discrim- 
ination sought to promote fair dealing in the described articles 
of food. * * * The State cannot, under cover of exerting its 
police powers, undertake what amounts essentially to a regula- 
tion of interstate commerce, or impose a direct burden upon 
that commerce. * * * But when the local police regulation has 
real relation to the suitable protection of the people of the 
State, and is reasonable in its requirements, it is not invalid 
because it may incidentally affect interstate commerce, * * *” 


In the Standard Stock Food Company case, Justice Hughes’ con- 
tention was that the Act was repugnant to the interstate commerce 
clause of the Constitution (Section 8, Article I) by saying, “nothing 
need be added to what was there said.” (Savage v. Jones, ante.) 


The Iowa statute provided for inspection analysis and for an inspec- 
tion fee of ten cents per ton for each ton of concentrate feeding stuff 
sold or offered for sale in the State of Iowa. On page 549, in his 
opinion of that case, Justice Hughes says: 


“We are of opinion that the statute must be considered as an 
inspection law which it was within the power of the State to 
enact, and that its fair import is that the fees exacted by 
Section 5 above quoted are for the purpose of meeting the ex- 
pense of inspection.” 


In the Savage case, at page 527, the Court quoted in support of its 
position from Patapsco Guano Co. v. North Carolina, 171 U. S. 345, 
as follows: 


“Whenever inspection laws act on the subject before it becomes 
an article of commerce they are confessedly valid, and also 
when, although operating on articles brought from one State 
into another, they provide for inspection in the exercise of that 
power of self-protection commonly called for police power. * * * 


Where the subject is of wide importance to the community, the 
consequences of fraudulent practices generally injurious, and 
the suppression of such frauds matter of public concern it is 
within the protective power of the State to intervene. Laws 
providing for the inspection and grading of flour, the inspection 
and regulation of weights and measures, the weighing of coal on 
public scales, and the like, are all competent exercises of that 
power, and it is not perceived why the prevention of deception 
in the adulteration of fertilizers does not fail within its scope. 


* * * The act of January 21, 1891, must be regarded, the, as 
an act providing for the inspection of fertilizers and fertilizing 
materials in order to prevent the practice of imposition on the 
people of the State, and the charge of twenty-five cents per 
ton as intended merely to defray the cost of such inspection. 
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It being competent for the State to pass laws of this character, 
does the requirement of inspection and payment of its cost 
bring the act into collision with the commercial power vested in 
Congress? Clearly this cannot be so as to foreign commerce, 
for clause two of section ten of article one expressly recog- 
nizes the validity of state inspection laws, and allow the col- 
lection of the amounts necessary for their execution; and we 
think the same principle must apply to interstate commerce. 
In any view, the effect on that commerce’ is indirect and inci- 
dental, and ‘the Constitution of the United States does not 
secure to any one the privilege of defrauding the public.” 


It is our opinion, based on the foregoing, that you are justified in 
“insisting that this concentrate be registered and taxes be paid”. If we 
have failed to clarify the problem sufficiently, or you have any further 
questions not touched by this opinion, we will be glad to go into this 
matter further. 


July 7, 1939. 
Department of Agriculture and Inspection. 


In your communication of June 30, you ask whether your Depart- 
ment has the legal right to collect a fifty-cent inspection fee upon 
kerosene and distillate transported into this state, under Section 66-806, 
C. S. Supplement for 1937. 


The above-mentioned statute provides as follows: 


“Every person who shall transport any motor vehicle fuels into 
this state by means of the public highways of this state, 
whether or not such person be the holder of a permit under 
Section 8, Legislatitve Bill No. 97, Fifty-second Session, Ne- 
braska State Legislature, must enter the state on a highway 
designated as hereinbefore provided, and shall without delay 
stop at the registration office established on such highway and 
there submit the motor vehicle fuels transported by him to 
inspection and sealing, and shall leave with the officer or agent 
in charge of such registration office a report, on a form to be 
prepared and furnished by the Director of the Department of 
Agriculture and Inspection, showing the name and address of , 
the owner, and full description of the vehicle, license number 
and the kind and number of gallons of motor vehicle fuels 
being transported by him, and the name and address of the 
driver, consignor and consignee thereof. The person in charge 
of such vehicle shall personally sign such report and shall pay 
an inspection fee of fifty cents on each lot or load of motor 
vehicle fuels.” 


The above-quoted statute was enacted as a part of Chapter 130, 
Laws of 1935. Section 1 of that act (Section 66-801, C. S. Supplement 
for 1937) provides as follows: 


“This Act is for the purpose of regulating and controlling, for 
the protection and safety of the public, the transportation of 
motor vehicle fuels, as defined by the laws of this state, kero- 
sene, distallate and other petroleum products of a highly inflam- 
mable character by motor vehicle or other vehicles upon the pub- 
lic highways of this state, and for the further purpose of aiding 
in the administration and enforcement of the motor vehicle fuel 
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laws of this state, and shall be deemed to be supplemental to 
such laws.” 


By Section 66-401, C. S. Supplement for 1937, “motor vehicle fuels” 
are defined as follows: 


“Motor vehicle fuels’ are hereby defined and shall include 
all products and fuels commonly or commercially known as 
gasoline (including casing-head or natural gasoline) benzol, 
naptha (naphtha) and benzine with an initial boiling point un- 
der two hundred (200) degrees Fahrenheit and includes any 
other liquid and such other volatile and inflammable liquids 
as may be produced or compounded or used for the purpose of 
or as may be used for operating or propelling motor vehicles, 
motor boats or air craft or as an ingredient in the manufacture 
of such fuels except the products commonly known as kerosene 
oil, kerosene, distillate, crude petroleum, naptha (nophtha) and 
benzine with a boiling point over two hundred (200) degrees 
Fahrenheit, residum gas oil or smudge oil.” 


It, therefore, follows that Section 66-806, C. S. Supplement for 1937, 
contemplates the collection of an inspection fee upon motor vehicle 
fuels only, which, under the statutory definition, does not include 
kerosene and distillate. 


INSTITUTIONS 
November 29, 1940 
Mr. Arnold Van Borkum, County Attorney, Beatrice. 
In your letter of November 16, you say: 


“A person, 25 years of age, was committed by the insanity board 
to the State Hospital. The father, at the time he was com- 
mitted, was not supporting the son. The son was single and 
was residing with his parents, but was supporting himself. 


“I desire your opinion, under Section 83-718, of the Statutes 
of Nebraska, as to whether or not the father is liable for the 
maintenance of the patient at the State Hospital.” 


In accordance with previous holdings of our office, we are of the 
opinion that the father, if possessed of an estate or income suffiicent 
to meet the expense of the care and maintenance of the patient, should 
be required to do so under the provisions of Section 83-718, Compiled 
Statutes of Nebraska for 1929. 


We do not believe the fact that the father at the time of the com- 
mitment was not supporting the son would be controlling, but rather 
the ability of the parent, as the statute provides. 


September 14, 1939 
Mr. A. W. Storms, County Attorney, Holdrege. 


Under date of September 1, 1939, we mailed you an opinion with 
reference to the above subject. We now wish to recall said opinion 


—AT9— 


and substitute instead the following corrected opinion. 


In your letter of August 25, you state as follows: 


“The question has arisen in our county as to the possibility of 
our county recovering from the relatives of paupers who are 
confined in the State Hospital for the Insane.” 


Section 68-101 Compiled Statutes, Supplement 1937, provides that: 


“Every poor person, who shall be unable to earn a livelihood 
in consequence of an unavoidable cause, shall be supported 
by the father, grandfather, mother, grandmother, children, 
granchildren, brothers or sisters of such poor person, if they 
or either of them be of sufficient ability. * * *.” 


Said act further provides that a county may recover for the 
money expended for the care of such paupers. 


In Richardson County v. Frederick, 24 Neb. 596, 39 N. W. 621, and 
Richardson County v. Smith, 25 Neb. 767, 41 N. W. 774, it was held that 
said act did ont apply to the support of the insane who were committed 
to the State Hospital. Richardson County v. Smith further held there 
is no liability at common law against the relatives of insane persons 
for maintenance of such persons in the State Hospital for Insane. 


Baldwin v. Douglas County, 37 Neb. 283, 55 N. W. 875, was an 
action brought against the husband of an insane person under a statute 
which provided that relatives could be held liable for the expense in- 
curred by the state. Court held that said statute was in conflict with 
Section 1, Article IX, of the Constitution of Nebraska, and, therefore, 
inoperative and void on the grounds that this created double taxation. 
Said case, however, was expressly overruled in State v. Heupel, 114 
Neb. 797, 210 N. W. 275. Said case further quotes the case of County 
of Delaware v. McDonald, 46 Ia. 170, by virtue of which it shows that 
relatives are definitely liable in case there is a statute to that effect. 


Section 83-718, Compiled Statutes of Nebraska for 1929, provides 
that the husband, or parent, of any person legally liable for the main- 
tenance of a patient, if possessed of an estate or income to meet the 
expense of the care and maintenance of such patient in the State Hos- 
pital, shall be required to pay quarterly, during said patient’s stay 
therein, a sum to be fixed by the board of commissioners of state in- 
stitutions, in an amount as nearly as may be equal to the per capita cost 
of maintaining such hospital. Said section further provides that the 
action be brought by the superintendent in the name of the state. 


Section 83-733, Compiled Statutes of Nebraska for 1929, provides 
that where the insane patient is personally possessed of an estate or 
income sufficient to meet the expense of his care and maintenance in 
said hospital, without depriving of necessary support, those, if any, de- 
pendant upon such patient, then said estate shall be liable for his care 
and maintenance in said hospital. 


INSURANCE 
April 27, 1939 
Mr. William T. Gleeson, County Attorney, Wahoo. 


Reference is made to your communication of April 14, wherein 
you say: 
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“T respectfully request your opinion upon the following question: 
“Whether a county, acting in pursuance of Section 147 of 
Chapter 48, C. S. Supp. 1937, may cover its employees by a 
policy of insurance issued by a mutual company?” 


There is no statutory or other requirement that a county carry 
compensation insurance, and if in its wisdom the County Board decides 
to carry compensation insurance upon its employees, for the protection 
of the county, the selection of the type of insurance which the county 
will carry is within the discretion of the Board of County Commissioners. 
There is no basis whatever for a theory that the county may not protect 
itself by purchasing a policy of insurance in a mutual company. 


The reason some times urged by proponents of a contrary theory, 
is that because of the nature of a county, it cannot become a member 
of a company or association and thereby subject itself to unlimited 
assessments. 


Section 44-102, Compiled Statutes of Nebraska for 1929, provides 
as follows: 


“Mutual company’ is one without capital stock that charges a 
fixed premium and is required to maintain the same reserve 
as a stock company.” 


The reason for the theory above-mentioned fails when we consider 
the foregoing definition of a mutual insurance company. It is, there- 
fore, the opinion of this office that the question submitted by you 
should be answered in the affirmative. 


April 30, 1940 
Department of Roads & Irrigation. 


We have your request of recent date for an opinion as to whether 
or not the provisions of Section 7-14 of the Standard Specifications for 
Highway Construction as promulgated by the Department of Roads & 
Irrigation, and by reference made a part of each contract to which the 
department is a party, requires the contractor to secure a policy of 
insurance covering property damage. 


Section 7-14 of the Specifications provides as follows: 


“The contractor shall carry liability insurance to indemnify the 
public for injuries sustained by reason of carrying on the work, 
and shall carry Workmen’s Compensation Insurance. The 
Contractor shall furnish a certificate of insurance on a form 
obtained from the Department of Roads & Irrigation.” 


Our problem is, then, to consider whether the word “injuries” is 
sufficiently broad to include property damage, and in a consideraiton 
of this question, we are not unmindful of the fact that in insurance 
parlance, injuries are, as a general rule, construed to mean an injury 
to some person, but in nearly all insurance policies the term is personal 
injury, and not the word injury standing alone. Whereas the word 
injuries is used, as in the above quoted section, reference must be had 
to other provisions of the Specifications in order to give it such an 
interpretation as appears best calculated to effectuate the terms of the 
Specifications, and in Section 7-13 of said Specifications, we find that 
the contractor is required to save harmless the state from all suits, 
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actions or claims of any character brought on account of any injury or 
damages sustained by any person or property and, further: 


“The contractor shall be responsible for all damage or injury 
to property of any character during the prosecution of the 
work resulting from any act, omission, neglect or misconduct 
ete., Ff? 


The very apparent intent manifest by the terms of these Specifica- 
tions is, that the state is to be saved harmless from any of the acts 
or omissions mentioned, and by inference and interpretation any reason- 
able requirement of the state, to insure it being saved harmless, should 
be sustained. As we read Section 7-14 in connection with Section 7-13, 
there can be no doubt but that the intent expressed in these Specifica- 
tions is, that injuries should be interpreted broadly and is used synony- 
mously with the word damages. See also Grand v. Houston, 45 Neb. 813, 
in which it is said: 

“It is a rule of interpretation universally accepted that in giv- 
ing a construction to a statute the Court will consider its 
policy and the mischief to be remedied and give it such an in- 
terpretation as appears best calculated to advance its object 
by effectuating the design of the legislature.” 


In the problem before us we are interpreting the terms of the 
Specifications which are prepared by the Department of Roads & Irriga- 
tion under the authority conferred upon said department by statute, and 
the Specifications are considered in the same manner and to the same 
degree as statutory enactments of the legislature. 


We, therefore, conclude that the provisions of Section 7-14 of said 
Specifications by its terms, requires the furnishing of a policy of in- 
surance, not only for personal injuries, but for property damage as well. 


August 21, 1939 
Mr. William H. Smith, State Tax Commissioner. 
We have yours of August 9, in which you say: 


“Section 77-904 of the Compiled Statutes of Nebraska for 1929 
provides that insurance companies or surety companies organ- 
ized under the laws of this state, other than fire insurance 
companies except fraternal beneficiary associations and mutual 
companies, in lieu of all other taxes upon intangible property, 
shall pay four mills upon the gross premiums collected in this 
state during the calendar year preceding the assessment. As 
a result of this provision, no tax is paid upon the capital stock, 
as is the case with other domestic corporations, such as banks, 
investment companies and others. Since the capital stock is 
therefore not taxable to the company, is it subject to taxation 
to the individual holder thereof, and should a return be made 
by individuals of stock thus held by them? 


“Further, is there any provision of law that would prevent this 
department requiring such companies to report to this depart- 
ment a list of their stockholders in Nebraska, so that they 
might be certified out to the various county assessors, similar 
to the manner in which lists of stockholders in foreign corpora- 
tions that report to us in accordance with the provisions of 
Section 77-710, are certified out?” 
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While intangible property is a part of the capital of a corporation, 
it cannot be identified with capital stock. Capital and capital stock are 
distinct. A corporation’s capital is taxable to the corporation; capital 
stock is taxable to the owner thereof. In a few instances, as in the 
case of a bank, the law provides that the tax on the capital stock shall 
be paid by the corporation in the first instance. There is no provision in 
Section 77-904 to prevent owners of capital stock of such corporations 
from being assessed upon such property. 


We do not know, however, of any provision of law which would 
give you the right to require such companies to report a list of their 
stockholders. Such information would have to be obtained by the as- 
sessors when the taxpayer’s return is made out. 


November 26, 1941 
Honorable Frank J. Brady, State Tax Commissioner. 


With your letter of November 8, you enclose a copy of a letter 
from the County Assessor of Douglas County. It seems that you 
certified to the County Assessor that certain shares of various corpora- 
tions were owned by the Woodmen of the World Life Insurance Com- 
pany. They object to making return for the same as intangible 
property because of the provision of Section 44-1261, C. S. Supp. 1939, 
which is as follows: 


“Every fraternal benefit society organized or licensed under this 
act (C. S. Supp. 1939, 44-1231 to 44-1262) is hereby declared 
to be a charitable and benevolent institution, and all of its 
funds shall be exempt from all and every state, county, district, 
municipal and school tax, other than taxes on real estate and 
office equipment.” 


If, as a matter of fact, the Woodmen of the World Life Insurance 
Company is a fraternal benefit society, organized and licensed under 
the provisions of the statute above referred to, it would not be sub- 
ject to intangible tax. 


INTANGIBLE TAX 
June 1, 1942. 
Mr. Frank J. Brady, State Tax Commissioner. 


You have handed us a letter received by you from the acting county 
attorney of Seward County with reference as to whether the tax sale 
certificate on real estate sold for taxes is taxable as intangible 
property. 


We are of the opinion that it is. While in form the certificate is 
evidence of a sale of the land for taxes, in reality it creates nothing 
more than a lien upon the real estate. This lien must be foreclosed 
within a limited period and sale had before title would pass or if a 
tax deed be obtained ,subsequent taxes must be paid and time for re- 
demption must expire. 


A tax sale certificate is a thing of value. It represents an invest- 
ment of money. We do not regard it as transferring an interest in 
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the land, but as being in the nature of a chose in action upon which 
further proceedings may be had, which will pass the title to the land. 


It is our opinion that tax sale certificates should be taxes as Class 
B intangibles under Section 77-701 C. S. 1929. 


July 8, 1942. 
Mr. William B. Quigley, County Attorney, Valentine. 


We have yours of July 2nd in which you say: 


“The county commissioners of Cherry County have requested 
that I secure an opinion from your office covering the follow- 
ing subject matter. 


“An individual living in the State of Nebraska is the owner 
of a number of shares of capital stock of a foreign corporation. 


The certificates of stock in the foreign corporation are kept by 
the owner on deposit in a bank located outside of the State of 
Nebraska. 


“The question arising is where the above stock under the cir- 
cumstances would be assessed for taxation and would the 
owner of the stock be required to list the stock upon his Ne- 
braska tax assessment schedule in the county where he resides.” 


It would not appear that there is anything to localize this assess- 
ment outside of the state and since the owner of this stock resides in 
the state, it occurs to us that the intangible property would follow his 
person and be taxable here, even though he might elect to deposit it 
for safekeeping outside of the state. 


INTEREST 
November 21, 1939. 
Mr. Daniel E. Owens, County Attorney, Benkelman. 
We have your letter of October 18, in which you say: 


“We have a large bonded indebtedness in the City of Benkelman, 
and during the past eight or ten years the special assessments 
made to pay the said bonds have not been paid. These bonds 
were issued in 1930 and the issue complied in all respects with 
section 17-432 of the 1929 Statutes, and therefore provide 
for the collection of 1% per month on all delinquent install- 
ments. 


“Many of the biggest tax payers are delinquent and since we 
are now purchasing the tax receipts for the County on all 
properties more than three years in arrears this matter of the 
penalties provided for delinquent installments on special assess- 
ments is being called to the attention of these persons for the 
first time since the bonds were issued, and they are very 
naturally perturbed. The City Council has announced a willing- 
ness and are eager to forego the collection of these penalties, 
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which in many instances amount to more than the delinquent 
installments. 


“Will you please inform me if in your opinion there is any 
method which may be employed to abolish these penalties for 
a certain period of time, without first invoking the enactment 
by the Legislature.” 


In your letter, you speak of interest after delinquency as a penalty. 
This is, undoubtedly, true in the sense that all interest is exacted as a 
penalty for failure to make prompt payment and it is further true 
that our Supreme Court has recognized the right of the Legislature to 
remit interest on delinquent taxes on such ground. Our Legislature did 
not, however, see fit to forgive interest on delinquent taxes where tax 
certificates were outstanding nor on special assssments. 


Special assessments stand in a somewhat different light than gen- 
eral taxes, since they form the foundation for the issuance of bonds or 
other obligations. It would occur to us that certainly no other body 
except the Legislature might even attempt to remit delinquencies in in- 
terest on special assessments and that even the Legislature would not 
be permitted so to do where it would result in the impairment of the 
obligation of outstanding contracts. We regret, therefore, that we are 
unable to suggest any method whereby the result which you desire 
might be accomplished legally. 


March 23, 1939 
Mr. William Keeshan, County Attorney, Albion. 


In your letter of March 20, you set forth four questions which 
your County Treasurer has propounded to you with reference to the 
above captioned Act. The Treasurer’s questions and our answers 
thereto are as follows: 


1. The date upon which the law becomes operative. 


This bill was passed with an emergency clause and became effective 
March 8, 1939. 


2. Does the law apply to taxes that were delinquent upon the date 
that the new law became effective or does it apply to taxes which were 
delinquent under the operation of the old law which provided for can- 
cellation of interest if payment of tax was made before December 31, 
1938? 


The law provides that: ‘Any interest due on any delinquent gen- 
eral tax (general real property tax or personal tax), delinquent on or 
prior to March 19, 1937, shall be remitted and cancelled and need not be 
paid in event, but only in event, the original amount of such tax be 
paid on or before December 31, 1939, with interest thereon at the rate 
of seven (7) per cent from March 19, 1937, until such payment is made.” 


3. What year’s delinquent taxes does the bill effect? 


It affects all taxes which became delinquent on or hbefote March 
19, 1937. 


4. What, if any, effect does this law have upon special assessments? 


This law is applicable by its terms to general real property tax or 
personal tax and does not apply to special assessments. 


ie: 


As per your request, I am enclosing herein a copy of Legislative 
Bill No. 14. 


December 7, 1939 
Mr. Julius D. Cronin, County Attorney, O’Neill. 


In your letter of November 23 you refer to the provisions of Chap- 
ter 104, Laws 1939, which is as follows: 


“That any payments which have heretofore been made under 
the provisions of Section 1, Chapter 156, Session Laws of Ne- 
braska, 1935, and under Section 1, Chapter 15, Session Laws of 
Nebraska, 1935, special, shall be construed to be payment 
under the provisions of Chapter 167, Session Laws of Nebraska, 
1937, as amended by Legislative Bill No. 14, Nebraska State 
Legislature, Fifty-third Session, 1939. The county treasurers 
of the several counties are hereby directed to administer said 
payments as such.” 


You say: 


“In this county the practice of the county treasurer has been 
to disclose the Legislative Bill under which the taxes were paid 
and to show the interest and penalty. Because that legislative 
enactment was declared unconstitutional the interest and pen- 
alty remains a lien upon the property and title examiners have 
refused to pass title until such interest and penalty were paid. 


The Legislative Bill, above referred to, contains this clause: 


‘The county treasurers of the several counties are hereby di- 
rected to administer said payments as such.’ 


‘Do I understand therefrom and should I advise the county 
treasurer of Holt County that his books should be corrected to 
show all payments made under the two legislative enactments, 
later declared unconstitutional, to have been made under the 
Act declared unconstitutional ? 


“Should I further advise him that such interest and penalty 
should be cancelled and shown paid on his books pursuant to 
the provisions of the Act waiving interest and penalty, later 
declared unconstitutional?” 


The facts are that these payments were actually made under the 
enactments later declared unconstitutional, and the treasurers’ books 
so show. By the act above quoted, payments so made are directed to 
be construed as though made under a later constitutional enactment. 
We cannot see that anything which the county treasurer might write 
on his book would, in any way, effect the matter. The facts are shown 
and Chapter 104, Laws 1939, provides how these facts shall be construed. 
If, however, it would be of any advantage to land owners, whose titles 
are being held to be clouded by reason of the present state of the record, 
I would see no harm in the treasurer adding to his present record this 
statement: 


“Directed to be construed as payment under the provisions of 
Chapter 167, Session Laws of Nebraska 1937, as amended by 
Legislative Bill No. 14, Nebraska State Legislature, Fifty-third 
Session, 1939. See Chapter 104, Laws 1939.” 
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November 3, 1939 
Mr. R. R. Wellington, County Attorney, Chadron. 


You say your county, on the 11th day of January, 1938, purchased 
several tax sale certificates which you have now been instructed to fore- 
close. You inquire whether the county, in any decree taken after 
January 1, 1940, will be allowed to ask for the original amount of taxes 
with accrued interest the same as if Sections 77-1959 and 77-1963 of 
the 1937 Supplement to the Compiled Statutes of Nebraska had never 
been passed. 


Sections 77-1959 and 77-1963 of the 1937 Supplement to the Com- 
piled Statutes were both amended in 1939. Section 77-1959 as amended 
provides, among other things, that: 


“All delinquent taxes shall draw interest at the rate of seven 
per cent per annum from the date on which they became de- 
linquent.” 


Section 77-1963 as amended provides, among other things, that: 


“Any delinquent taxpayer whose general real property or per- 
sonal tax is delinquent on or prior to March 19, 1937, may 
during the interim herein specified (From March 19, 1937 to 
December 31, 1939) pay the original amount of such delinquent 
taxes with interest as aforesaid and, during such interim, any 
purchaser at tax sale for such delinquent taxes may pay the, 
original amount of such delinquent taxes with interest as 
aforesaid.” 


The county purchased the tax sale certificates you have been in- 
structed to foreclose on January 11, 1938, which was during the interim 
above referred to. I assume the amount of tax due at that time was 
determined in each instance by figuring interest on all delinquent taxes 
at the rate of seven per cent per annum from March 19, 1937, to January 
11, 1938. The county, of course, paid no money for the tax sale cer- 
tificates. In each instance, it was what may be called a paper sale. 


If the decree in foreclosure is not entered until after December 
31, 1939, I am of the opinion there should be included in the decree 
interest on all taxes included therein from the date they became de- 
linquent until the date of the decree. The owner of the land will not 
be entitled to the deduction he would have received if he had paid prior 
to December 31, 1939, and on the other hand he cannot be required to 
pay more than seven per cent per anum for the rate now fixed by statute 
on delinquent taxes in 1939 provides that the rate of interest on de- 
linquent taxes shall be seven per cent per annum. When the amount 
of the decree rendered in a tax foreclosure sale has been paid in cash 
by a purchaser who cannot get a deed to the land until two years have 
elapsed after the date of the decree, one who wishes to redeem during 
that two years will be required to pay twelve per cent interest per 
annum on the amount of the decree from the date it was rendered until 
the date of redemption. The twelve per cent interest goes to the pur- 
chaser of the land at the tax sale foreclosure. 


May 11, 1939 
Mr. Farley Young, Deputy County Attorney, Lincoln. 
In answer to your question as to the rate of interest which should 
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be paid the owner of a tax sale certificate when the land is redeemed 
from tax sale, I will say that in my opinion the tax sale certificate 
if it was issued before Section 77-2020, Compiled Statutes of Nebraska 
for 1929, was amended in 1937, should bear interest at the rate of 
nine per cent per annum. If it was issued after Section 77-2020 was 
amended in 1937, (The amendment went into effect on March 19, 
1937,) it should bear interest at the rate of seven per cent per annum. 
12 C. J. 1002, reads as follows: 


“The law in force at the time a tax sale is made becomes a 
part of the purchasers contract and any subsequent statute 
which attempts to deprive him of any substantial right secured 
to him by the existing law is void as impairing the obligation 
of contracts.” 


October 24, 1940 
Mr. John H. Wiltse, County Attorney, Falls City. 


You state that revenue bonds were issued by Richardson County, 
Nebraska, for the construction of a bridge crossing the Missouri River 
at Rulo under the provisions of Chapter 39, Article 21, of the Laws of 
Nebraska; that the tolls collected from the bridge have not been suf- 
ficient, to date, to pay interest on the bonds and that some of the bond 
holders have suggested that the county board issue warrants against 
the highway fund derived from taxes for the payment of interest 
contending that Section 66-411 Compiled Statutes, Supplement for 
1939, is applicable. 


Section 39-2101 Compiled Statutes, Supplement for 1939, provides 
in part as follows: 


“* * * which revenue bonds shall be payable solely from the 
revenues and funds from such bridge and as to which shall 
be recited therein: The county shall incur no indebtedness of 
any kind or nature, and to support which the County shall 
not pledge its credit nor its taxing power nor any part thereof, 
and any such county may levy, collect and distribute tolls and 
use the same in payment of the principal and interest on such 
revenue bonds and for the maintenance, repair and operation 
of any such bridge, * * *” 


Section 39-2107 Compiled Statutes, Supplement for 1939, relating to 
the form and terms of the bond, provides in part as follows: 


“* * * the principal and interest on which shall be payable 
solely from the special funds herein provided therefor, and as 
to which, as shall be recited therein, the county shall not incur 
any indebtedness of any kind or nature, and to support which 
the county shall not pledge it credit, nor its taxing power, 
nor any part thereof. * * *”. 


If the bond holders will examine their bonds they will no doubt 
find the provisions hereinabove quoted printed therein. We agree with 
you that tax funds are not available for the payment of interest or 
principal of these bonds and that such payments may be made solely 
from the revenues and funds derived from such bridge. 
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February 8, 1939 
Honorable Charles W. Taylor, State Superintendent. 
You ask: 


“Is the rate of interest on School District warrants fixed at 
six percent, in Section 45-110, a maximum rate or may a school 
issue warrants at a lower rate?” 


I am of the opinion that the law fixes the rate at six per cent on 
general school warrants which are presented for payment and are not 
paid because of lack of funds. I do not believe the school district has 
authority to lower the rate fixed by statute. 


; March 10, 1942 
Honorable L. B. Johnson, State Treasurer. 
You say: 


“Supplementing my conversation with you of even date, I am 
writing for an opinion as to whether or not the state has the 
right to charge more than 6% on any delinquent bonds. 


“We find that the former administration charged 7% on all 
delinquent bonds issued before 1932, and 6% on all delinquent 
bonds issued after 1932, unless the bonds carry a provisions 
that they will draw a certain per cent (the rate the bonds 
bear) until paid. 


“The only authority I have been able to find is 45-110, S. C. 
Nebraska, 1929, which recites that 6% shall be charged on all 
bonds that are past due, excepting school district bonds, and 
they drew 5% after due date. 


“I will appreciate having an opinion at your earliest conven- 
ience, in order that we may have the proper authority for the 
interest charge on delinquent bonds.” 


Section 45-104, C. S. Supp. 1941, fixes the amount of interest to be 
charged upon delinquent bonds at six per cent. This section was 
amended by the 1933 Legislative Session and prior to that time pro- 
vided for a rate of interest of seven per cent. The said amendment 
became effective on the 10th day of August, 1933, and, therefore, on 
bonds issued prior to said date the interest chargeable after present- 
ment for payment is at the rate of seven per cent and on bonds issued 
subsequent to said date the rate is six per cent, unless the bonds con- 
tain a contract rate, in which event such contract rate will control. 


December 10, 1942 
Mr. Ivan A. Blevens, Acting County Attorney, Seward. 
Under date of November 21 you say: 


“On behalf of the County Treasurer of this county, we desire 
your opinion on the following: 
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“Section 77-2020 has been amended several times changing 
the interest rate on tax sales certificates from twelve percent 
to nine percent and from nine percent to seven percent. The 
Amendment reducing the interest from twelve percent to nine 
percent went into effect in 1933 and in 1937 the interest rate 
was again reduced from nine percent to seven percent. 


“In 1934 a tax sales certificate was issued by the County Treas- 
urer at which time the purchaser paid $265.10. So far as the 
principal amount is concerned there is no question but that he 
is entitled to interest at the rate which the law provided at 
the time his certificate was written. 


“However, subsequent to the issuance of this Certificate, he has 
paid taxes on this property from 1935 to 1938 and during the 
period of time that he has paid the subsequent taxes, the rate 
of interest has changed. 


“Our specific question is: What rate of interest do subsequent 
taxes paid under a tax sales certificate draw? Do they carry 
the same rate of interest as the principal of the tax sales 
certificate or do they draw the rate of interest which 77-2020 
provided at the time the payments were made?” 


In Dysart on Foreclosures in Nebraska we find the following on 
pages 226 and 227: 


“The holder of a tax sale certificate acquires a lien for the tax 
on the land, and may pay any tax on the same after it becomes 
delinquerit, whether levied for a year prior or subsequent to the 
tax sale, and have the sum so paid added to the amount paid 
by him at the tax sale and have a lien therefor under his tax 
sale certificate and the tax so paid as subsequent tax bears 
the same rate of interest as the original tax sale even though 


paid subsequent to the new law reducing the rate of interest. 
* ee” 


This statement does not seem to be founded upon any court de- 
cision but apparently is the conclusion of the author gleaned from the 
provisions of Sections 77-2017 to 77-2020 inclusive, Compiled Statutes 
of Nebraska for 1929. 


Our Supreme Court followed this same line of reasoning in the case 
of McDonald vs. Masonic Temple Craft, 183 Neb. 589, which, however, 
was reversed on other grounds in 135 Neb. 14. 


While the matter is not free from doubt, we would be inclined to 
follow the reasoning of Mr. Dysart and of the McDonald case. 


ITINERANTS 
March 28, 1941 
Department of Agriculture & Inspection. 


Reference is made to your communication of March 21st wherein 
you ask the opinion of this office on a number of matters connected 
with the above mentioned act of the legislature. 


You say: 
“Section 77-1451 of the Compiled Statutes of Nebraska, 1939 
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—‘Itinerant Merchant’ defined. ‘Buying for the purpose of sale 
in any form’—‘or offering to buy for the purpose of sale in any 
form.’ What is the real meaning of the above quotation? 
To make myself clear, I will give two situations which have 
come up from time to time. 


“No. 1 A man (has no ‘established place of business’) with a 
Kansas truck, (has the proper truck license) who comes into 
Nebraska (empty) goes to Auburn, Nebraska, buys a truck 
load of corn, goes back into Kansas and sells the same to one 
or more persons. Can this man be classified as an Itinerant 
Merchant?” 


Section 77-1451, C. S. Supp. 1939, defines an itinerant merchant 
as follows: 


“The term ‘itinerant merchant’ when used in this Act, means 
every person, firm, partnership, corporation or association, 
receiver or trustee buying for the purpose of sale in any form 
or selling or offering to buy for the purpose of sale in any 
form or to sell in this state at wholesale or retail any goods, 
wares, merchandise or chattels of any description and trans- 
porting the same by the use upon any public highway of a 
motor truck or any other vehicle or vehicles, except as herein 
otherwise provided.” 


It will be noted that the statute requires the intent to sell or the 
sale to be in this state, and, consequently, a person buying for the 
purpose of selling in Kansas would not fall within the above definition. 


You say next: 


“No. 2. A man (has no ‘established place of business’) with 
a Nebraska truck, (has the proper truck license) goes to Kear- 
ney, Nebraska, (empty) buys a truck load of potatoes then goes 
into Kansas and sells the same to one or more persons. Can this 
man be classified as an Itinerant Merchant?” 


If this man were buying for the purpose of sale in Nebraska, he 
would fall within the definition of an itinerant merchant; otherwise not. 


While the language of the above quoted statute is not satisfactory, 
it must be construed so as not to place a burden upon interstate 
commerce, otherwise it would be unconstitutional. 


You further say: 


“Under the same section, what is the real meaning of ex- 
emption (b)? We have had several situations coming up 
lately in regard to this exemption. The following example 
will illustrate what I mean. 


“A fruit and vegetable man in Fremont, who has an estab- 
lished place of business in said city, handling the same, (fruit 
and vegetables) drives a truck (has the proper truck license) 
to Texas, buys a truck load of fruit and vegetables, returns 
to Nebraska, goes directly to Omaha, sells the same to one or 
more persons and he never touches his place of business at 
Fremont. Is he violating the Itinerant Merchant’s Law?” 


The above mention section 77-1451, C. S. Supp. 1939 provides in 
part as follows: 


“The term ‘itinerant merchant’ shall not mean or include, and 
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there shall be exempt from the provisions of this Act the 
following: * * * (b) Those transporting products owned by 
them in vehicles owned by them or their agents or employees 
when such transportation, is an incident to a business con- 
ducted by them, and when such products are being transported 
to or from an established place of business owned by them.” 


While strictly under the above quoted language this man would be 
an itinerant merchant, at least so far as the fact is concerned that he 
was not transporting the goods to or from an established place of busi- 
ness owned by him, we believe that he would not be subject to the 
provisions of the itinerant merchant’s act in view of the fact that, as 
applied to him, the act would place a burden upon interstate commerce. 
However, if he, upon his arrival in the state of Nebraska, became an 
itinerant peddler he would become subject to the laws of this state with 
reference to that class of persons. 


You further state: 


“Section 77-1452 of the Compiled Statutes of Nebraska, 1939, 
defines an ‘established place of business.’ What is the legal 
interpretation of this section? During the last few weeks, we 
have had several situations coming up in regard to this section. 
The following are examples to illustrate what I mean: 


“No. 1 A fruit and vegetable man in Hastings, Nebraska, who 
has an established place of business in said city and handling 
the same, (fruit and vegetables) drives a truck (has the 
proper truck license) to Blair, Nebraska or into Iowa, buys a 
truck load of corn or hay, goes to Lincoln, Nebraska and sells 
the same to one or more persons. He has no corn, hay or 
other grains on hand nor does he have bins or other facilities 
‘to handle or store the same. This man claims exemption on 
the grounds of having an ‘established place of business.’ He 
does have an established place of business, but the same is 
equipped to handle fruit and vegetables and not corn, hay or 
other grains. Is he exempt from securing an Itinerant Mer- 
chant’s License?” 


Section 77-1452 defines an “established place of business”’ as follows: 


““Histablished place of business’ shall mean any permanent 
warehouse, building, or structure either owned in fee or leased, 
at which a legitimate permanent business is carried on as 
such in good faith and not for the purpose of evading this Act, 
and at which stocks of the property being transported are 
produced, stored or kept in quantities reasonably adequate and 
usually carried for the requirements of such business, and shall 
not mean tents, temporary stands, or other temporary quarters, 
nor permanent quarters occupied pursuant to any temporary 
arrangement.” 


The question whether a given plant is or is not an “established 
place of business” within the meaning of this act, is ordinarily one of 
fact and not of law. However, if the evidence in a criminal case were 
to show a situation such that the court could see that a given establish- 
ment was an established place of business, and they saw clearly that as 
a matter of law there could be no reasonable doubt about it, the court 
would direct a verdict for the defendant. 


In your supposed case we will not consider the possibility that the 
man bought the truck load of corn in Iowa, as that would complicate 
the question by bringing the matter of interstate commerce into the 
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picture. Laying that aside, however, it would be our opinion that this 
man would be an itinerant merchant for the reasons that the transporta- 
tion of corn would not be incident to the fruit and vegetable business, 
that the corn was not being transported to or from an established 
place of business, and for the further reason that his “established 
place of business” is not an established place of business within the 
meaning of Section 77-1452, C. S. Supp. 1939, which requires that a 
building or structure, in order to constitute an “established place of 
business” must have stored or kept therein stocks of the property 
being transported. 


You further asked our opinion on the following example: 


“No. 2. This man has been traveling on the road by motor 
vehicle selling candy to dealers in this section at wholesale. 
He buys from wholesale houses, pays cash and then distributes 
the candy or any merchandise as sales are made. He main- 
tains an office in his home.” 


In our opinion this man would be an itinerant merchant, and sub- 
ject to the provisions of the act if he is not engaged in interstate 
commerce. 


Your next example is as follows: 


“No. 3 Canned fish, nuts, candy and other confections are 
wholesaled to merchants and taverns. This man buys the above 
for cash. He roasts the nuts, packs the fish and sales are 
entirely on a cash basis. The business is conducted from his 
home and two helpers are required. He uses motor vehicles 
to distribute the same. The men as described in the above 
cases, No. 2 and 3, claim that they are exempt on the grounds 
that their homes are their established place of business and 
they do not have to secure an Itinerant Merchant’s License. 
Are they exempt?” 


This man would be an itinerant merchant. However, in this case 
as well as the last preceding case, the question whether a man is main- 
taining an established place of business would be a fact for the jury. 


Your.next example is as follows: 


“No. 4 A farmer in Richardson County farms a large farm, 
produces several tons of hay, bales and sells the same. He is 
equipped with a very large hay and stock barn, sheds, hay 
baler and one truck. Sometime ago, he enlarged his hay busi- 
ness by buying hay from other farmers. He moves his baler to 
their farms, bales the hay, loads up his truck and other trucks, 
sends them out into the state and to other states and sells the 
hay wherever he can find market. At the same time, he has 
on hand on his farm and in his barn a certain amount of hay. 
Most of this hay he buys and bales on other farms is loaded 
onto truck and goes direct to the buyers. Hay business of this 
nature is somewhat seasonal. This man claims that his farm, 
large barns, sheds, baler, telephone to receive orders, truck and 
other equipment constitute an established place of business and 
therefore he is exempt from securing an Itinerant Merchant’s 
License. Is he exempt from securing his license?” 


In our opinion this man would be exempt from the operation of the 
itinerant merchant’s law so far as be transports hay to or from his 
established place of business, to wit, his farm, and so far as he transports 
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hay produced by him. However, we are inclined to believe that if he en- 
gages generally in buying hay and transporting it directly to buyers 
in this state, without transporting it to or from his established place of 
business, he would thereby become an itinerant merchant. 


You further say: 


“Section 77-1451 and 77-1452 of the Compiled Statutes of the 
State of Nebraska, 1939. H. B. Turk and William J. O’Neill 
have formed an organization in Omaha, Nebraska called 
“Omaha Fruit and Vegetable Exchange.” (Brokers and Com- 
mission Merchants, Truckers exclusively.) The above named 
men are trying hard to work on truckers who would be classi- 
fied as operating as Itinerant Merchants so they (the truckers) 
may attempt to evade the law and not have to pay the Ne- 
braska Itinerant Merchant’s License. Mr. Turk claims that 
these truckers would be exempt on the grounds of being in- 
terested in the firm, (that the above named firm would be 
their (the truckers) “Established Place of Business,’ also they 
(the truckers) would be exempt under Exemption (b), that is 
they (the truckers) pay a certain amount of money for services 
rendered in finding a market for all of their fruit and vege- 
tables which they (the truckers) are able to transport to 
Omaha and into other cities of this state by motor truck. The 
truckers buy fruits and vegetables and transport the same in 
motor trucks. The above firm handles them (the fruit and 
vegetables) or finds a market for the same. Mr. Turk made 
a verbal statement to Mr. Clyde V. King, our inspector, that 
your department had approved of the operations as above men- 
tioned, but I am inclined to think that statement is not true. 
Mr. Turk and Mr. O’Neill were inspectors under the former ad- 
ministration and claim to know all the methods whereby truck- 
ers can evade the law. Are these truckers exempt?” 


We do not believe that a trucker, who would otherwise be an itiner- 
ant merchant, could evade the act by the method mentioned. In the 
first place it would not appear from your statement that the truckers 
would actually own the exchange, or that it would be “an established 
place of business owned by them” within the meaning of the act. 


The fact that the truckers would pay a certain amount of money 
for services rendered in finding a market would have no bearing on the 
matter except as it tends to prove that the exchange is not owned by 
the truckers. 


July 8, 1941 
Department of Agriculture and Inspection. 


Reference is made to your communication of June 19 in which 
you say: 


“Section 77-1451, C. S. Supp., 1939, defines an itinerant mer- 
chant as follows: 


“The term “itinerant merchant” when used in this Act, means 
every person, firm, partnership, corporation or association, re- 
ceiver or trustee buying for the purpose of sale in any form or 
selling or offering to buy for the purpose of sale in any form 
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or to sell in this state at wholesale or retail any goods, wares, 
merchandise, or chattels of any description and transporting 
the same by the use, upon any public highway, of a motor truck 
or trucks or any other vehicle or vehicles, except as herein 
otherwise provided.’ 


“Several merchants who otherwise are subject to the provisions 
of the Itinerant Merchant Law claim they are not included in 
this definition. They base this claim upon the fact that they 
solicit orders for goods, and when they have obtained sufficient 
orders to justify a trip by truck, they then purchase the 
goods to fill these orders and make delivery to the persons or- 
dering the goods. It is contended by these persons that the 
above quoted definition includes only those who load their 
trucks prior to the soliciting of orders.” 


You ask our opinion as to whether the class of persons so described 
come within the provisions of the Itinerant Merchant Law. 


In our opinion persons conducting a business in the manner de- 
scribed above would be itinerant merchants within the definition of 
itinerant merchants contained in Section 77-1451, C. S. Supp. 1939, and 
would be subject to the provisions of the Itinerant Merchant Act unless 
engaged in interstate commerce. 


January 29, 1942 
Department of Agriculture and Inspection. 


In your communication of January 20 you ask whether the driver, 
a paid employee, who operates a truck owned by an itinerant merchant, 
may be prosecuted for a violation of the Itinerant Merchants Act. You 
point out that the facts in the case you have in mind are such that the 
owner of the truck, had he been driving, would have been doing so in 
violation of this act. 


Comp. St. Supp. 1941, Sec. 77-1466, provides that any person violat- 
ing the act shall be guilty of a misdemeanor and be fined in an amount 
fixed by the statute. 


Comp. St. Supp. 1941, Sec. 77-1454, prohibits an itinerant merchant 
from engaging in business as such without a license. 


An employee who knowingly and wilfully operated a truck for the 
owner thereof in a business coming within the statutory definition of 
the business of an itinerant merchant, would either be a principal 
in the second degree or an aider and abettor in the violation, and con- 
sequently could be prosecuted and convicted as a principal. 


INVESTMENT COMPANIES 
November 21, 1939 
Banking Department. 


We have your letter of October 19, relative to installment investment 
companies, in which you say: 


“Section 81-5106 of the law relating to installment investment 
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companies requires such companies to file, at the close of 

business on June 30th of each year, in the office of this de- 

partment a statement, verified by the oath of such installment 

investment company or its duly authorized officers, setting 

forth its financial condition in such form as may be prescribed - 
by the department. 


“Unlike banks, trust companies, building and loan associations 
and co-operative credit associations we do not find any specific 
provision in the law relating to installment investment com- 
panies making it necessary for such companies to publish a 
statement of their condition. 


“The installment investment companies operating in this state 
solicit and accept funds for investment from the general public. 


Investors in building and loan associations and co-operative 
credit associations must be members but the contributors in an 
installment investment company may be members, shareholders, 
creditors or beneficiaries of a trust in their relationship to the 
installment investment company. 


“Would an order from this department directing installment 
investment companies to publish annually a statement of their 
condition, have any legal force and effect?” 


It is true that Section 81-5102 Compiled Statutes, 1939, provides 
that the department shall “have general supervision over and control 
of any and all such companies.” 


We doubt, however, whether the department would have the right 
to require such companies to publish a statement of their condition. 
While this might be justified on the theory of regulating the company, 
still the police power of the state would have to be invoked to support 
it, and we would very much question whether such delegation of the 
police power to the department could be exercised under the provision 
to which we have referred, or if exercised, whether it could be sustained. 


Stated differently, we would be of opinion that the general control 
to be exercised by the department would have to be confined to the 
express powers granted to the departmnt for that purpose, or such pow- 
ers as could be reasonably implied therefrom. While the require- 
ment of publication of a statement of their condition would be a salu- 
tary provision, we are inclined to the view that this could not be 
properly required unless expressly sanctioned by the legislature. 


June 21, 1941 
Mr. Frank J. Brady, State Tax Commissioner. 


You state that there are a number of investment companies in the 
state who are engaged in the small loan business. 


These companies are organized under the provisions of Chapter 81, 
Article 51, Compiled Statutes 1929, as installment investment com- 
panies. They are under control of the banking department, and are per- 
mitted to transact a wide and diverse character of business. 


It was apparently considered by the legislature that the business 
done by these companies might become within the provisions of Title 
12, Section 548, United States Code, requiring that in case of a tax 
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on the shares of a national bank the tax imposed shall not be at a 
greater rate than is assessed upon other moneyed capital coming into 
competition with the business of national banks, and doubtless it is for 
this reason that this class of companies was included under the pro-. 
visions of Section 77-702. 


We are of the opinion that since investment companies are expressly 
included in Section 77-702, Compiled Statutes 1929, that they may prop- 
erly make their returns thereto, and be taxed upon their shares of stock 
as therein provided, instead of directly upon their tangible and in- 
tangible property. 


In this connection, in order to clarify our position in this matter 
we would stress the point that the business of these installment in- 
vestment companies like that of state banks, is not limited to the mak- 
ing of small loans under the provisions of Chapter 5, Article 1, Sec- 
tions 45-112 to 123, inclusive, Compiled Statutes 1929. If the business 
of these companies were so limited there would have been no reason 
for including them in this section, for, as expressly held in Welfare 
Loan Society v. Des Moines (Ia.) 219 N.- W. 534, and Universal Loan 
Corporation v. Des Moines (Ia.) 219 N. W. 536, a company engaged in 
the making of small loans, under a statute sifnilar to our own statute, 
does come in competition with national banks, and there would be no 
reason for according them the same exemption from taxation except 
upon their shares of stock. 


We further desire to point out that since these investment com- 
panies are under the regulation of the Banking Department, there is 
every reason to suppose that the statements which they are required to 
make periodically by Section 81-5106, Compiled Statutes 1929, are com- 
parable to bank statements and should disclose all resources and lia- 
bilities of such companies. 


A full and true statement of the resources and liabilities of such 
association should disclose every penny of intangibles held by the com- 
pany, and if a proper appraisement is made of such resources, and the 
capital stock valued in proper relation thereto, there should be no dis- 
proportion between the taxes which the company would pay upon its 
shares of stock, and the taxes which it would pay if the company were 
assessed directly upon its tangible and intangible property. 


IRRIGATION 
February 10 ,1941 


Honorable Wardner G. Scott, State Engineer, 
Department of Roads and Irrigation. 


We have your inquiry of February 4, requesting our opinion on 
the following state of facts: 


The Blue River Power Company filed Application 1265 on March 
13, 1913, for an appropriation of water. This was approved by the 
State Engineer on September 25, 1913, and approval was affirmed by 
the State Board of Irrigation, Highways and Drainage April 18, 1914. 
It is further noted that at a meeting held by the State Board on 
August 30, 1913, the State Engineer was directed to approved the ap- 
plications and included the following: 


“This application and all rights accruing thereunder shall be 
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non-transferable without the unanimous consent of the State 
Board of Irrigation, Highways and Drainage, and if transfer is 
made without said consent, all rights shall revert to the State 
of Nebraska, ipso facto.” 


It would further appear that there was an assignment of the rights 
from the Blue River Power Company to the Nebraska Gas and Electric 
Company on your records January 3, 1927, and that at a later date the 
same rights were assigned to the Iowa-Nebraska Light and Power Com- 
pany, and that these assignments were not made with the unanimous 
consent of the State Board of Irrigation, Highways and Drainage or of 
the State Engineer. 


Your question now presented is whether or not the approval of the 
State Engineer is necessary for a transfer. 


This application was made under the Laws of 1911, since the 1913 
amendment and new laws did not go into effect until July 17, 1913. 
We have made an examination of both of these statutes and do not find 
any provision thereof giving the State Board the power to impose any 
conditions as above quoted, the general rule being that a water appro- 
priation granted is a valuable property right and does not consist alone 
in the amount of the appropriation, but also in the priority of the ap- 
propriation, and the property right therein is such that it may be sold 
and disposed of as any other property. Vonburg vs. Farmers Irriga- 
tion District, 132 Neb. 12. In this case the court said: 


“It necessarily follows that the owner of a priority right to 
use water is the owner of property and he cannot be deprived 
thereof without due process of law.” 


There being no statute authorizing the State Board to make condi- 
tions above quoted, and such conditions being in conflict, not only with 
the general law, but with the statutes in force at the time, for both 
the 1911 and the 1913 laws contain provisions for forfeiture after cus- 
tomary notice and hearing, and this being the remedy provided by 
statute, it is exclusive and any other attempt to work a forfeiture is 
invalid and unenforceable. 


The original appropriation having been made unchallenged, and 
not having been challenged through the years, and containing all of 
the jurisdictional requirements of the law in force at that time, is per- 
fectly valid, even though it contain the conditions above quoted and 
said conditions may be considered surplusage, they are wholly invalid 
and unenforceable. 


We, therefore, conclude that the transfer heretofore made, and those 
contemplated, were not and are not now required to be approved by the 
state, although having jurisdiction over such matters, before they may 
become valid transfers. 


JURAT 
June 12, 1942. 
Mr. Wardner G. Scott, State Engineer. 


You inquire whether or not a County Treasurer who is provided 
with a County Treasurer’s seal is permitted to take acknowledgments, 
or oaths or affirmations generally. 


Section 77-2051, Compiled Statutes of Nebraska for 1929 provides 
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that a County Treasurer shall have and keep an official seal and shall 
attach an impression of such seal to every receipt, certificate, and tax 
deed made by him. He is not authorized to take acknowledgments, 
oaths and affirmations. 


JURY 
February 25, 1941 
Hon. Horace M. Davis, State Fire Marshall. 


You have inquired under what conditions a volunteer fireman or a 
former volunteer fireman is exempt from jury service in Nebraska. 


Section 35-101, Compiled Statutes of Nebraska for 1929, provide 
that all members in good standing in any fire company, or hook and 
* ladder company in this state, and all persons who have been members 
of such company in good standing for five consecutive years in the 
state of Nebraska, shall be exempt from serving upon all grand and 
petit juries and juries in justice of the peace courts, in each and every 
county in this state within which the exempt fireman is a resident. 
In order for a volunteer fireman who has served five consecutive years 
to be exempt he must hold a certificate of exemption signed by the 
chief and secretary of the fire department, and approved and authorized 
by the city council or village board under the seal of the city or village 
in which the fire department issuing the same is located. 


The sections of the statute describing those who are competent to 
serve as jurors have been amended, but the amendments do not appear 
to have affected the exemption granted to firemen or former firemen. 


JUSTICE OF THE PEACE 
July 1, 1939 
Mr. Leo M. Bayer, County Attorney, Alliance. 


In your letter of June 28, you state that a resident of Alliance 
“has requested the County Board to appoint him a Justice of the 
Peace’. You state that there is one Justice of the Peace who was 
elected and qualified. You ask whether or not the County Board may 
appoint the gentleman in question a Justice of the Peace for the precinct 
in which Alliance is situated. 


Section 16-105, Compiled Statutes of Nebraska for 1929, provides 
that in cities of the first class, 5,000 to 25,000, that: 


“# * * every such city shall constitute a district for the elec- 
tion of justices of the peace and constables and in every such 
district there shall be elected two justices of the peace and 
two constables at the time provided by law for the election of 
such officers in other districts.” 


Section 32-1701, Compiled Statutes of Nebraska for 1929, provides: 


“Every civil office shall be vacant upon the happening of 
either of the following events at any time before the expira- 
tion of the term of such office, as follows: * * * Sixth, A 
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failure to elect at a proper ‘election, there being no incumbent 
to continue in office until his successor is elected and qualified, 
nor other provision relating thereto; * * *” 


Inasmuch as only on Justice of the Peace was elected, there is, 
under the above quoted provision, a vacancy. 


Section 32-17-3, Compiled Statutes of Nebraska for 1929, provides 
that: 


“Vacancies shall be filled in the following manner: * * * in 
county and precinct offices, by the county board; * * *” 


It is, therefore, our opinion that the County Board does have the 
authority to fill the vacancy in the office of Justice of Peace which 
appears to exist in Lake precinct. 


March 8, 1941 
Mr. Julius D. Cronin, County Attorney, O’Neill. 


In your letter of March 5th you state that Holt County is organized 
under the township form of government. You further state that in 
O’Neill and Atkinson there are vacancies in the office of justice of the 
peace. You ask how these vacancies should be filled. 


Section 32-215, Compiled Statutes of Nebraska for 1929, provides: 


“At the first general election after adoption of a township or- 
ganization by a county * * * in each city and village within 
such county having one thousand inhabitants or over, there 
shall be elected in the year nineteen hundred and fourteen, 
and every two years thereafter, two justices of the peace.” 


Section 32-216, Compiled Statutes of Nebraska for 1929, provides: 


“At the first general election in each township after the adop- 
tion of township organization and every two years thereafter, 
there shall be elected one town clerk, one town treasurer and 
one justice of the peace.” 


We call your attention to Section 32-216 merely for the purpose 
of showing that the office of justice of the peace is a township rather 
than a village office. The number of justices in the case of the towns 
mentioned in your letter is governed by Section 32-215. 


Section 32-1701, Compiled Statutes of Nebraska for 1929, provides: 


“Every civil office shall be vacant upon the happening of 
either of the following events at any time before the expira- 
tion of the term of such office, as follows: * * * Sixth, A fail- 
ure to elect at a proper election, there being no incumbent to 
continue in office until his successor is elected and qualified, 
nor other provision relating thereto; * * *” 


If there is no justice of the peace in either town there exists two 
vacancies. If there is one justice now serving in either town there 
exists but one vacancy. 


The manner of filling vacancies is provided by Section 32-1703, 
Compiled Statutes of Nebraska for 1929, which provides as follows: 


—500— 


“Vacancies shall be filled in the following manner: * * * in 
township offices, by the town board, but where the offices of 
the town board are all vacant the clerk shall appoint, and if 
there be no town clerk, the county clerk shall appoint;” 


Section 26-221, Compiled Statutes of Nebraska for 1929, provides: 


“The town clerk, the town treasurer and the justice of the peace 
who shall have received the largest number of votes for that 
office shall be and constitute the town board.” 


Where there exists two vacancies the appointive power may desig- 
nate the one who is to serve upon the town board. In the instant case 
the town board has the power to fill the vacancies which exist in the 
office of justice of the peace. 


LABELS 
January 27, 1942 


Hon. Allen G. Burke, Director, 
Department of Agriculture & Inspection. 


You ask whether or not a label otherwise complying in every detail 
with the provision 81-1802, Compiled Statutes Nebraska Supplement 
for 1941 will meet the requirements of the law if the caption “State of 
Nebraska Approved Official Label’ is placed thereon with a rubber 
stamp. 


The section referred to requires that there shall be affixed to each 
lot of agricultural seeds of ten pounds or more, in a conspicuous place 
on the exterior of the container “a plainly written or printed tag or 
label in the English language * * *.” At the end of the section appears 
the following requirement: 


“No tag or label shall be affixed to any package or container 
of agricultural seed or mixture thereof, unless the same has 
been approved by the Department of Agriculture and Inspection 
and has printed thereon the words “State of Nebraska approved 
Official Label.” 


The word print has various meanings in this connection depending upon 
the context. It may mean among other things: 


“To copy or take off the impress of; * * * to form an impression 
upon; to impress letters, figures, and characters, by types and 
ink of various forms and colors, upon paper of various kinds, 
or some such yielding surface; impress with transferred 
characters or delineations by the exercise of force, as with a 
press or some other mechanical agency; to make an impression 
with inked type; to mark by pressure; * * * to stamp by direct 
pressure, as from the face of types, plates, or blocks covered 
with ink or pigments;” 


50 C. J. 322. 


The statute referred to requires either a “written” or “printed” 
tag or label. There is nothing in the context to cause one to believe 
that the only acceptable method of placing the words “State of Ne- 
braska Approved Official Label” upon the label would be by a printing 
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press and it is our opinion that the requirements of the statute will be 
satisfied if those words are placed upon the label by the use of a 
rubber stamp. 


LABOR LAWS 


January 23, 1939. 
Mr. V. B. Kinney, Commissioner of Labor. 


Reference is made to your communication of January 10th, in 
which you say: 


“T should like to have an opinion from you as to whether boys 
between the ages of 14 and 16 employed by the Shoppers Guide 
of Lincoln come under the provisions of 48-302 of the com- 
piled statutes of Nebraska for 1929, and also as to whether the 
Child Welfare Department of the Lincoln Public Schools are re- 
quired to issue to such boy or boys employed by the above 
named institution, Age and Schooling certificates as provided 
under Section 48-309.” 


Section 48-302, C. S., 1929, provides, so far as is necessary in 
answering your question: 


“No child between fourteen and sixteen years of age shall be 
employed, permitted or suffered to work in any theatre, con- 
cert hall or place of amusement, or in any mercantile institu- 
tion, store, office, hotel, laundry, manufacturing establish- 
ment, bowling alley, passenger or freight elevator, factory or 
workshop, or aS a messenger or driver therefore, within this 
state, unless the person or corporation employing him pro- 
cures and keeps on file and accessible to the truant officers 
of the city, the department of labor, and its assistants and 
employees, an employment certificate as hereinafter pre- 
scribed”; etc. 


It will be noted that, under this statute, the prohibition is against 
working in any theatre, concert hall, * * * store, office, * * * or as a 
messenger or driver therefor. 


Assuming, as we do, that the boys about whom you are inquiring 
do not work in the office, it resolves itself into a question of whether 
they are messengers or drivers. Obviously, they are not drivers. 


Funk & Wagnalls Standard Dictionary defines a messenger as: 


“One sent with a message, oral or written, or on an errand 
of any kind; a bearer of ‘official dispatches.” 


Statutes of this kind, being criminal, must be strictly construed 
and it is our opinion that the Courts would not construe the word “mes- 
senger” to include a boy who delivers these publications. 


If, in this attempt to answer your letter, we have misconstrued the 
facts, we shall be glad to hear further from you. 


March 23, 1939 
Commissioner of Labor. 


In your letter of March 20, you state: 
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“The Nebraska Female Labor Law (Section 48-205) provides 
that ‘in metropolitan cities and cities of the first class, no fe- 
male shall be employed’, etc. 


“The Department of Labor has been in doubt as to the meaning 
intended to be given to cities of the first class as there are 
two kinds of cities of the first class. 


““* * * Will you please give me an opinion regarding the scope 
of Section 48-205, that is, in what classes of cities is the fe- 
male labor law enforceable?” 


It is our opinion that Section 48-205 is applicable to the two di- 
visions of cities of the first class. We must assume that the Legisla- 
ture intended to include all cities of the first class, otherwise they 
would have expressly limited the classification. It is our opinion, 
therefore, that Section 48-205 should be enforced in metropolitan cities 
and in cities of the first class 5,000 to 25,000, and cities of the first 
class 40,000 to 100,000. 


May 6, 1941 
Mr. O. M. Olson, Commissioner of Labor. 


In your letter of April 22 you enclosed a booklet of Safety Codes 
adopted pursuant to Section 48-412 Compiled Statutes of Nebraska for 
1929, together with the correspondence relative to violations of said 
codes by a dry cleaning firm of North Platte. The question of the con- 
stitutionality of said regulations has been raised. They have been chal- 
lenged on broad general grounds and our answers will be in general 
terms. 


Section 48-412 Compiled Statutes for 1929, in part, provides: 


“The Department of Labor is directed and empowered to for- 
mulate, adopt, publish and enforce such safety codes, orders, 
rules and standards as it deems necessary, in order that all em- 
ployments and places of employment shall be, in all respects, so 
constructed, equipped, arranged, operated, and maintained as to 
provide reasonable and adequate protection to the lives, health 
and safety of all persons employed therein and frequenting the 
same, as the nature of the employment will reasonably permit.” 


The state, in the exercise of its police power, has the right to enact 
laws for the promotion of health and safety for its citizens. The above 
section is such an enactment. 


The legislature specifically delegated to the Department of Labor 
authority to adopt and enforce safety codes . Apparently the validity of 
Section 48-412 is not questioned, nor is the right of the legislature, to 
delegate the authority to promulgate rules and regulations, raised. 


The only question which merits consideration is that of reasonable- 
ness. The test of whether or not a regulation under the police power is 
reasonable, is whether there is a reasonable relation between the regu- 
lation and the evil at which it is directed. That is, if it can be seen 
that the regulation imposed is one which might reasonably be expected 
to correct the evil at which it is directed, then it is a reasonable regu- 
lation. 


It is suggested that the regulations in question act as an unlawful 
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restraint of trade. I do not believe that there is any merit in this ob- 
jection. There are many instances where property has been taken as 
the result of the exercise of the police power. One of the most common 
effects of the exercise of the police power is the restraint of the liberty 
of individuals. 


So far as the questions raised are concerned, it is my opinion that 
they are without merit. 


August 11, 1941 
Mr. O. M. Olson, Commissioner of Labor. 
You state: 


“Section 48-203, Compiled Statutes of Nebraska, was so amended 
at the last session of the Legislature as to authorize the Com- 
missioner of Labor, after investigation, to issue to employers 
permits to employ women between the hours of one a. m. and 
six a. m., for which permit a fee of three dollars is to be charged. 


“The amendment, however, does not state for what period of 
time such permit may run, or with what frequency the permit 
fee must be paid. 


“Will you, therefore, favor me with an opinion as to the proper 
expiration date of any such permit which the Commissioner may 
issue, and whether or not a renewal of such permit also requires 
a renewal fee.” 


It is just a little difficult to determine the legislative intent with 
reference to the questions propounded. I presume that in construing this 
law we must take into consideration the object to be accomplished, or the 
purpose to be subserved by the law. An effort also should be made to 
construe the law so that it will be workable. In other words, we must 
try to carry out the legislative intent and be practical. Among other 
provisions in the act is the following: 


“The commissioner shall issue the permit only after a careful 
investigation of the working conditions, from a standpoint of 
safety, health and general welfare to the employee, in the 
business or plant operated by such employer.” 


Although the legislature manifested an intent to relax the rules with 
reference to the employment of females it also manifested an intention 
that you, as the Commissioner of Labor, should permit females to work 
from one o’clock a. m. to six o’clock a. m., only when the type of work 
and the conditions under which that work is to be performed, are such 
that the health, morals and safety of the employee will not be impaired. 


When an employer applied for such a permit it, of course, will be 
necessary for you to make an inspection to determine whether or not 
a permit should be issued, taking into consideration the things above 
mentioned. It is contemplated by the act that the original $3.00 fee 
will cover the expense of such an inspection. I do not believe that the 
legislature contemplated that one inspection would suffice for all time to 
come. Consequently, I do not feel that the permit was intended to be of 
indefinite duration. It is true the legislature did not state what the term 
is to be. Nevertheless, I do know that permits and licenses which 
are issued by the state and lesser political subdivisions, almost invariably 
cover a period of one year. 
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It is, therefore, my judgment that you should issue permits for one 
year only and charge a renewal fee therefor in order that annual inspec- 
tions may be made. 


December 1, 1942 
Mr. O. M. Olsen, Commissioner of Labor. 


In your recent letter you set out Subsection (a) of Section 48-412, 
Compiled Statutes of Nebraska for 1929, and ask whether or not under 
the provisions of this section the Department of Labor may adopt a 
safety code or issue orders or rules limiting the weight of objects which 
women employees might be required to lift or carry as a safety measure 
to avoid danger of undue strain, rupture, hernia, or other physical injury. 


It is our opinion that the Department of Labor would have authority 
to adopt a reasonable rule as to the weight of objects to be handled and 
lifted by women employees as a safety measure to avoid the danger of 
physical injury which might result from the lifting and handling of ex- 
tremely heavy objects. 


We believe that such a rule would be as much in line with safety as 
rules and regulations set out by the Department concerning the ma- 
chinery to be used and the conditions of employment wherein employees 
are required to work. 


Trusting this answers your inquiry satisfactorily. 


LAKES 
May 1, 1942 
Game, Forestation & Parks Commission. 


We have your request for an opinion regarding meandered lakes in 
two branches. First, does the Commission have jurisdiction over 
meandered lakes including any land along the shore line of such lakes 
or islands within such lakes which has been formed by accretion and 
which land is within the boundaries of the meander lines established by 
the original government survey? Second, if all real estate around a 
meandered lake is privately owned with no public roads leading to the 
lake would the general public have a right of way through private land 
or along a section line in order to reach the lake? We will answer 
the questions in the order submitted. 


The section which you cite in your request, being Section 37-411, 
Compiled Statutes of Nebraska for 1929, seems to us to be conclusive as 
to the title of meandered lakes and the same is thereby placed in the 
State of Nebraska and the supervision in the Game, Forestation and 
Parks Commission. Your attention, however, is called to the last it 
of such section which is as follows: 


“Provided, however, nothing herein contained shall be construed 
as claiming title in the State of Nebraska to any lake or stream 
or that portion of a lake or stream, located upon lands, patents 
to which have been issued by the United States to private indi- 
viduals or persons.” 
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It would seem from that proviso that the Commission should ex- 
amine the records in the counties affected to see whether any of the 
accreted land may have been patented by the United States to private 
individuals or persons. If this has not been done by the Federal Govern- 
ment, it is our opinion that the Commission will have authority over the 
boundary line as set up on the original government survey. 


As to your second question, it is our opinion that the general public 
does not have a right of way through private land or along a section 
line in order to reach the lake unless the section line has been properly 
opened as a road. If there is no road into this property, the statute, of 
course, provides for the establishment of roads either by the county or 
by the state, and it is our opinion that one of these procedures would 
be required to open up a road. 


August 5, 1942 
Game, Forestation and Parks Commission. 


In your recent letter you ask whether or not the Game, Forestation 
and Parks Commission has authority to open certain designated state 
lakes for hunting purposes. 


Section 81-6505, Comp. St. Supp. 1941, in part, reads as follows: 


“Except as herein otherwise provided, said Commission shall 
have sole charge of Forestation, State Parks, Game and Fish, 
Recreation Grounds and all things pertaining thereto.” 


Further, said section provides: 


“Said Commission shall have authority to promulgate rules and 
regulations pertaining to the use, care and administration of 
all property and areas under its control, violations of which 
shall be deemed misdemeanors punishable by fine not exceeding 
One Hundred Dollars.” 


Section 81-6506, Comp. St. Supp. 1941, contains the following 
provision: 


“In its discretion, it (referring to the Commission) may permit 
the use of state parks and recreation grounds, or any of them, 
by the public under such regulations as may be prescribed.” 


Section 37-301, Comp. St. Supp. 1941, in part, reads as follows: 


“The Commission is hereby authorized and empowered, in ac- 
cordance with the provisions of this Act and in accordance with 
other provisions of law and lawful regulations, to fix, prescribe 
and publish regulations as to open seasons and closed seasons, 
either permanent or temporary, and as to bag limits for the 
taking, killing, hunting or pursuing of any particular kinds 
or species or sizes of game, game fish, game animals, fur- 
bearing animals and game birds defined in this Act, in any 
designated waters or areas of this state, after due investigation 
and having due regard to the distribution, abundance, economic 
value, breeding habits, migratory habits and causes of deple- 
tion or extermination of the same in such designated waters 
or areas and having due regard to the volume of hunting, trap- 
ping and fishing practices therein and climatic, seasonal and 
other conditions affecting the protection, preservation and 
propagation of the same in such waters or areas.” 


—hAN6— 


From the above, it is our opinion that the Game, Forestation and 
Parks Commission has authority to open state lakes for hunting pur- 
poses at all times taking into consideration the provisions of Section 
37-301. This power, however, would exclude the power to open any 
territory which has been made a state preserve by statute or by agree- 
ment with the federal government, as set out by Sections 37-427 and 
37-428, Comp. St .Supp. 1941. 


Trusting this answers your inquiry satisfactorily. 


June 12, 1939. 
Mr. Maynard M. Grosshans, County Attorney, York. 
In your letter of June 7, you say: 


“We have in York County a school district from which transfers 
of land were made in 1888, 1889 and 1892. These parcels of 
real estate have ever since said time remained transferred 
and no retransfer has ever been made to the original district. 


“Under the old law as shown by Section 6524 C. S. 1922, it 
was provided that when such transfer had been made the chil- 
dren should continue to have school privileges in the adjoin- 
ing district until the county superintendent was notified in 
writing of their desire to retransfer to the original district or 
until the parent removed from the real estate. I do not have 
the law prior to this time but assume that it was to the same 
effect. 


“Section 79-2101 provides that where such transfer has been 
made the parent or guardian must give written notice to the 
county superintendent asking continuation of the transfer an- 
nually, and that upon failure to give such notice the real 
estate shall be retransferred to the original district. 


“Our situation is that long ago the original parties asking a 
transfer removed from the real estate and nothing was done. 


“It is my opinion that Section 79-2101 was passed to take care 
of this situation and provide for an automatic retransfer un- 
less the annual request in writing was made and that there- 
fore our county superintendent should at this time without any 
authority than said Section notify the county clerk to re- 
transfer each of the three parcels back to the original district. 


I will appreciate an opinion from your office relative to this 
situation.” 


After careful examination of the Sections in question, we are of 
the opinion that you are right in your conclusion on the same and that, 
unless the annual request in writing be made, the County Superintend- 
ent is authorized to notify the County Clerk to retransfer each of the 
three parcels back to the original district. 


= 


August 5, 1941 
Board of Educational Lands and Funds. 


We are in receipt of your letter inquiring as to whether or not the 
city of Ainsworth may purchase for cemetery purposes, an additional 
20 acres of land in Section 36, Township 380, Range 22, as an ad- 
dition to the 20 acres already owned by the city and used for ceme- 
tery purposes. 


Legislative Bill No. 139, Fifty-Fifth Sesstion, Nebraska State Legis- 
lature, provides as follows: 


“Any city, village, church or cemetery association or corporation 
having control of a cemetery may purchase from the state, for 
cemetery and burial purposes, any of the educational land, nct 
exceeding in the aggregate of forty acres, and may purchase 
additional adjoining tracts not exceeding ten acres each, if and 
when it becomes necessary to enlarge such cemetery.” 


Since the city of Ainsworth now owns only 20 acres of school land 
for cemetery purposes, we are of the opinion that the above provision 
authorizes the purchase of an additional 20 acres, as the aggregate 
then owned by the city will not exceed 40 acres. Any subsequent pur- 
chase, however, will be limited to 10 acres. 


LEASES 


December 12, 1939 
Board of Educational Lands and Funds. 


Reference is made to your letter of November 29, in which you 
state: 


“The Board of Educational Lands and Funds would like to have 
an opinion as to whether or not they have the authority to 
grant additional time for meeting delinquent rental payments to 
holders of school land leases.” 


Section 72-219 Compiled Statutes, Supplement 1939, provides in part 
as follows: 


“If any lessee of educational lands shall be in default of the 
semi-annual rental due the state for a period of six months or 
if any purchaser of educational lands be in default of the annual 
interest due the state for one year, the Board of Educational 
Lands and Funds may cause notice to be given to such de- 
linquent lessee, or purchaser that, if such delinquency is not 
paid within ninety days from the date of the service of such 
notice, his lease or sale contract will be declared forfeited by 
the Board of Educational Lands and Funds. * * * Provided, 
further, the Board of Educational Lands and Funds is required 
to serve such notice of delinquency and proceed with the for- 
feiture, as stated in such notice at least once in each year. 


** #» 


From the above it seems that the board may, in their discretion, 
when the lease is in default of the semi-annual rental, declare a for- 
feiture, and that when the default is for one year, that it is mandatory 
that the lease be forfeited. A later provision in said section, however, 
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makes it possible for the board to extend the time of payment in cer- 
tain cases. Said provision is as follows: 


“Provided, the Board of Educational Lands and Funds may 
extend the time of payment of delinquent interest or rental 
when they deem it to the best interest of the state and they 
have full assurance that such delinquent interest or rental will 
be paid. Such extensions shall be granted, upon proper appli- 
cation to the Board of Educational Lands and Funds, and 
then only to record owner of lease or sale contract who actually 
uses or occupies educational lands, for periods of one year and 
shall bear interest the same as other delinquent rentals and 
shall be upon condition lease or sale contract is assigned to 
the state as part assurance of payment; and in the event the 
movable improvements on the land do not constitute sufficient 
security to justify an extension of time, the lessee may give a 
lien to the state on the growing crops thereon, if any. * * *.” 


The cases in which this extension may be made are limited to 
record owner of lease or sale contract who actually uses or occupies the 
land. Also, it is necessary that there is full assurance that such de- 
linquent interest or rental will be paid. In cases where the improve- 
ments upon the land are sufficient security, an extension may be issued 
in the proper case upon application of the owner, as the state already 
has a lien upon these improvements for any delinquent rental, but if 
such improvements are inadequate, it would be necessary that the owner 
be required to give a lien to the state on the growing crops upon the 
land, or if no crops are growing at such time, he should be required to 
execute a contract to give a mortgage as soon as such crops are in 
being. 


December 1, 1939. 
Board of Educational Lands and Funds. 


Reference is made to your letter of November 18, in which you 
state: 


“1. Can the State issue Mineral Leases on school lands con- 
tracted for prior to 1920 and deeded subsequent to that date. 


“2. Should the deeds issued for school lands contain a clause to 
the effect that the State reserves all mineral rights.” 


At the special session of the Legislature held in 1918, an Act 
was passed which provided that all mineral rights on land owned by the 
State thereafter sold and all mineral rights reserved on lands which 
had been theretofore conveyed should be reserved to the State. Said 
Act became effective on April 9, 1918. The Constitution of 1920, Ar- 
ticle III, paragraph 20, contains the following: 


“The salt springs, coal, oil, minerals or other natural resources 
on or contained in the land belonging to the state shall never be 
alienated, but provision may be made by law for the leasing 
or development of the same.” 


It is a general rule that the law in force at the time of the making 
of the contract becomes a part of that contract. As stated in Scotts 
Bluff County v. State, 133 Neb. 508, 276 N. W. 185, “Every contract 
is made with reference to existing laws and every law including city 
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ordinances affecting such contract is read into and becomes part of the 
contract.” Therefore, on all school lands that have been sold subse- 
quent to April 8, 1918, the mineral rights are reserved to the State. 
This is true whether or not the said reservation is contained in the 
deed, as the Board of Educational Lands and Funds was without au- 
thority to convey the said mineral rights and the existing law is a part 
of the contract. 


Where a contract of sale was entered into prior to April 9, 1918, 
however, unless an express reservation of mineral rights was made, the 
purchaser would be entitled to a deed conveying the same. However, it 
is our understanding that in many instances the contracts that were 
executed prior to said date were permitted to lapse and were reinstated 
by the Board. In such a case, this would constitute a new contract and 
the law in force at the time of its execution would become a part of 
that contract. Therefore, the mineral rights would be reserved to the 
State. This would not be true, however, in a case where the contract 
was extended while the same was executory, but only in instances 
where the same was permitted to lapse. 


The above also answers your second question. The reservation of 
mineral rights should be contained in the deed according to the status 
of the contract as above discussed. As already stated, however, the 
fact that the reservation of mineral rights is omitted from the deed in 
some deeds that have already been issued would still not convey such 
rights as the provision of the Constitution and the existing law would 
be a part of the contract and absolutely controlling. 


July 21, 1939. 
Department of Banking, Bureau of Securities. 


This will acknowledge receipt of yours of July 20, in which you ask 
for our opinion “relative to the interpretation of Section 81-5440, 
Sub. Section R, C. S. Supp. Nebr., 1937.” 


You further state: “This provision of the Statute exempts from 
the act ‘Any leashold or other interests in oil, gas or other minerals in 
the State of Nebraska.’” You ask whether or not the quoted provision 
includes “stock in a corporation which holds oil or gas leases, or rights 
on land in Nebraska?” 


It is our opinion that stock in a corporation holding oil and gas 
leases does not come within the exemption and would, therefore, be 
subject to the requirements of the Blue Sky Law. Stock in a corpora- 
tion is not “an interest” in oil or gas, even though the corporate assets 
consist solely of oil leases and royalties. 


You ask this further question: 


“Since no development of oil or gas in this state has been made, 
is it possible that this exemption would not be applicable to 
any one for the reason that the sale of a leasehold or any 
interest cannot be determined as yet whether or not it is an 
interest in oil or gas in this state?” 


We cannot agree with this conclusion. It is our opinion that the 
sale of an oil and gas lease is a sale of whatever oil or gas may lay 
beneath the surface of the tract included in the lease. The fact that 
it cannot be positively demonstrated that oil or gas is present is im- 
material. Too, the need for the State’s protection in transactions in- 
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volving direct transfers of oil and gas leases is lacking, because the 
lease itself describes the exact location of the subject matter of the 
sale, from which description the prospective purchaser may readily and 
accurately ascertain just what is being offered for sale; whereas, when 
the transaction involves the transfer of stock in a corporation, as 
certainment of the value of the stock is a more complicated matter. 
These and other similar considerations probably account for the refusal 
of the Legislature to remove this class of securities from those exempt 
from the operation of the Blue Sky Law. 


Briefly, it is our opinion that oil and gas leases, deeds, contracts, 
royalties, rental agreements and other names given to “other interests” 
in oil and gas rights are exempt from the Blue Sky Law provisions, but 
that stock in a corporation handling those classes of securities is sub- 
ject to the requirements of the Blue Sky Law. 


December 12, 1939 
Board of Educational Lands and Funds. 


Reference is made to your letter of December 1, in which you 
submit four questions pertaining to school land leases. We will answer 
these questions in the order in which they are given. 


“1. After land has been forfeited and there is but one applicant, 
do we have the authority to issue a lease without first advertis- 
ing said land in a newspaper?” 


Section 72-217 Compiled Statutes, Supplement 1939, which pro- 
vides for the leasing of unsold lands, does not seem to require that the 
same be advertised in a case where there is only one applicant for 
the land. Said application should be in writing and contain an affidavit 
that applicant is not the owner of a lease of more than 640 acres of 
state educational lands, including the amount called for in the applica- 
tion, and that he desires to lease for his own use and benefit and that 
he will not sublease the same for a consideration greater than the rental 
stipulated in the original lease or contract, and that he will commit no 
waste or damage on the land or permit others to do so. The lease 
shall provide for an annual rental of six per cent of the appraised 
value of the land. The application should be accompanied by the amount 
due as rental to the first day of July or January next following, unless 
a shorter time than three months intervene between the date of said 
application and the first day of the following January or July, in 
which case the applicant shall pay rental for six months in addition to 
the time between the application date and the first day of July or Janu- 
ary next following. 


“2. Where there are two or more applicants for the same piece 
of land, can the lease be auctioned without advertising in a 
newspaper ?” 


The above mentioned section of our statute also provides that if 
two or more parties desire to lease the same land, the county treasurer 
or representative of the Board of Educational Lands and Funds, if he be 
present, shall proceed to auction off and lease the same to the person 
who will pay for a lease contract on said land, the greatest amount 
of cash bonus, in addition to the six per cent of the appraised value 
as annual rental. There is no provision in the statute, however, which 
provides that such sale must be advertised. 
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The above mentioned section also provides that the board may, 
at least once each year, designate a day and hour for offering in a public 
manner at the office of the county treasurer in the respective counties, 
lease contracts on all the educational lands which may be vacant and 
subject to lease in that county at the time of such offering. It is fur- 
ther provided that said offering shall be announced in a public manner 
by publishing for at least three weeks preceding said auction in one or 
more of the newspapers published, or of general circulation, in the county 
in which said unleased land is located. If, after due diligence to lease 
said land at an annual rental of six per cent upon the appraised valua- 
tion, the board is unable to do so, they may offer same for lease at 
less than the appraised valuation and lease it to the person or persons 
who will pay six per cent on the highest offer valuation. 


It is our opinion that before any land can be leased at an annual 
rental of less than six percent of the appraised valuation thereof, that 
the same must be advertised at public auction. 


“3. Can a corporation hold more than 10,000 acres of school 
land in their name by lease or assignment?” 


Section 72-217 Compiled Statutes, Supplement 1939, provides in 
part as follows: 


‘“« * * Applications for the lease of any such land shall be made 
to the Board of Educational Lands and Funds through the 
county treasurer at the county seat of the county in which the 
land is located, and shall contain an affidavit that the applicant 
is not the owner of a lease of more than 640 acres of state 
educational lands, including the amount called for in the ap- 
plication, and that he desires to lease for his own use and 
benerit., = * #2” 


The fact that a corporation would not be permitted to lease more 
than 640 acres of land directly from the state would also imply that 
they would not be permitted to acquire more than that amount by 
assignment or otherwise. It is our opinion that 640 acres of school land 
is the maximum amount that any person or corporation may hold at 
one time. 


“4. Can the state retain buildings on forfeited land, or would 
they have to dispose of same at the time of releasing?” 


Section 72-219 Compiled Statutes, Supplement 1939, provides in 
part as follows: 


“Movable improvements on lands so reverting to the state shall 
be sold under the direction of the Board of Educational Lands 
and Funds at public auction and the proceeds received there- 
from shall inure to the holder of delinquent contract, after pay- 
ment shall have been made to the state for delinquent interest 
or rental and expenses incurred in holding such auctions and 
the payment of irrigation taxes due the irrigation district in 
which said land is situated: * * *.” 


There is no authority for the state to retain these improvements 
upon the land. They should be sold as soon after the forfeiture as 
possible. 


May 8, 1941 
Game, Forestation and Parks Commission. 
We have your letter of May 3 in which you ask “if it would be 
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legal for the Game, Forestation and Parks Commission to enter into a 
long time lease, say for twenty-five years, with the City of Grand 
Island, they to put down a well on state park property, furnishing 
water from this well to the park for fire protection and other use.” 


We have examined the statutes from which the commission derives 
its authority and we find no express or implied authority for entering 
into such a contract. The commission has only those powers which are 
expressly or impliedly authorized by law. 


July 30, 1941 
Bureau of Securities, Department of Banking. 


In your recent communication you asked the opinion of this office 
upon the following questions, which are answered in the order pro- 
pounded: 


“1. Does the exemption under subsection ‘r’ of Section 81-5440 
Cc. S. Supp. Nebr., 1939 apply to both the security and the 
transaction so as to remove the entire supervision of the issu- 
ance and sale of such securities from the jurisdiction of the 
Bureau ?” 


Comp. St. Supp. 1939, Section 81-5440 provides in part as follows: 


“Except as in this Act specifically provided, the provisions of 
this Act shall not apply to: * * * (r) Any leasehold or other in- 
terests in oil, gas or other minerals in the State of Nebraska.” 


The effect of this statute is to wholly exempt any security which 
consists of an interest in oil, gas or other minerals in The State of 
Nebraska, from the operation of the Blue Sky Law. However, this 
exemption simply means that the sale of such securities may be made 
without complying with the provisions of the act requiring written ap- 
plication to be made for authority to sell the securities. If, however, 
such interests are securities within the meaning of subdivision (b) 
Sec. 81-5437, Comp. St. Supp. 1939, they may only be sold, or offered for 
sale, by a licensed broker, as provided for in Sec. 81-5138, Comp. St. 
Supp. 1939. 


Comp. St. Supp. 1939, Sec. 81-5437, defining the word “securities”, 
provides in part that the following shall constitute a security: 


“any agreement, representation, or promise, either oral or 
in writing given in conjunction with, ancillary to, or collateral 
to, and as an inducement for, or the promotion of, the purchase 
or sale or exchange of any real estate or leasehold, or interest 
therein, wherein in said agreement, representations, promise, or 
with or without consideration, or with or without additional 
consideration, the vendor of said real estate or leasehold 
or of any interest therein, or any other person or persons, 
real or corporate, promise, represent, or agree, to develop 
or explore or continue the development or exploration of 
said property or leasehold adjacent thereto, or in the vicinity of 
said first-mentioned real estate or leasehold or interest therein 
by the drilling for, mining of, or producing of oil, gas or min- 
erals; and any note, stock, share, bond, debenture, common law 
trust, beneficial interest, or unit thereof, a certificate of in- 
terest in a profit-sharing agreemnt, a royalty interest or 
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agreement, a certificate of interest in an oil, gas, or mining 
lease or property, a collateral trust certificate, a pre-organiza- 
tion certificate or subscription, and any and all other instru- 
ments now commonly known or which thereafter may become 
known as a security or securities.” 


Your next question is: 


“2. Does such exemption of the security apply to all securities 
other than stock in a Corporation which is engaged in Oil 
development in this state? The general type of Oil securities 
sold are either an undivided interest in a lease, a Certificate of 
Beneficial Interest in a lease, or in the drilling of a well, an 
undivided interest in a trust set up for the development of a 
well, or a certificate of interest in a partnership set up for the 
development of Oil.” 


In our opinion the exemption provided by subdivision (r) of Section 
81-5440, above quoted, does apply to all securities representing any in- 
terest whatever in oil, gas or other minerals in this state, other than 
stock in a corporation engaged in oil development. 


Your next question is: 


“3. In the event your answer to question No. 1 is to the effect 
that the exemption goes to the security but not to the sale 
or transaction, then may an owner of the security sell the same 
without a Broker’s Permit? In other words, may the owner of 
a lease sell undivided interests in this lease without a Broker’s 
permit? In this case he would be the Issuer.” 


Such an owner would not be a broker within the meaning of Comp. 
St. Supp. 1939, Sec. 81-5437. Whether he falls within the definition of 
an issuer contained in this section, is not clear. However, since the 
security is specifically exempt under Comp. St. Supp. 1939, Sec. 81-5440, 
and since the owner is not a broker within the meaning of the act, it 
would be unnecessary for the owner.to have a broker’s permit. 


Your last question is: 


“4. Does the Bureau have any jurisdiction or control over the 
outright purchasing and selling of Oil Leases where the lease 
is not divided into Units or undivided interests and where no 
agreement is given for the development of Oil?” 


We are of the opinion that the outright sale or purchase of an oil 
lease, where there is no agreement concerning oil development, does 
not constitute a dealing in securities within the meaning of this act and, 
consequently, your bureau would have no jurisdiction or control over 
such transactions. 


July 18, 1941 


Honorable Wade R. Martin, Director of Banking. 

After further deliberation and consideration of the problem pre- 
sented in your letter regarding our interpretation of L. B. 67 I have 
decided to withdraw the former opinion dated July 15, 1941, and sub- 


stitute the following as the official views of this office on the questions 
propounded. 


L. B. No. 67 is a permissive statute which may be taken advantage 
—514— 


of only by a deliberate act, to-wit: entering into one of the types of 
contracts contemplated by the act. 


By the terms of the act party or firm “maintaining or operating 
safety deposit boxes for storage or deposit for safekeeping of securities 
or valuables” may by written lease or contract “create either the rela- 
tionship of lessor and lessee or the relationship of bailor and bailee.”’ 


Where the lease agreement provides for a bailor-bailee relationship 
the general laws of the state relating to bailments is applicable in de- 
termining the rights and liabilities of the parties thereto. However, 
when the relationship of lessor and lessee is created by agreements the 
liability of the bank to the box holder may be limited in three respects. 


By Section 1 (a) liability for negligence may be limited by agree- 
ment, but the maximum liability cannot be less “than three hundred 
times the annual rental” of the box or boxes. 


By Section 1 (b) provision is made whereby the use to which the 
boxes are put may be agreed upon. This provision specifically provides 
that the use of the box for storage of “money, currency, jewelry or 
securities payable to bearer and other tangible property of value and 
choses in action” can be excluded by agreement. 


By Section 1 (c) the parties may stipulate as to certain rules of 
evidence which shall govern in case of a legal controversy. 


By Section 2 of the act it is provided that “the liabilities of the 
parties to any such contract shall in all other respects be governed 
either by the law applicable to lessor and lessee or the law applicable 
to bailor and bailee, whichever basis is stipulated in the contract be- 
tween the owner of the safety deposit box and the user or customer 
thereof.” 


In the proposed agreement accompanying your letter it purports 
to create the relationship of “landlord and tenant.” Nowhere in the act 
is the relationship of the parties referred to in such manner. It is 
conceivable that the legislature intended that “lessor and lessee’ should 
be synonymous with “landlord and tenant.’”’ However, in ordinary con- 
templation the latter is used when the subject is real property. It is 
the writer’s belief that the terms “lessor and lessee” were used to desig- 
nate parties to a “lease.” As a result of this reasoning we conclude 
that there is open to those renting safety deposit boxes two courses of 
action with reference to agreements . First, the parties may enter into 
a bailment for hire contract, in which event the limitations hereto- 
fore discussed do not apply. Or, secondly, the parties may enter into a 
lease agreement in which the liability of the lessor may be limited, sub- 
ject to the minimum requirement, the use which the lessee may make 
of the box may be restricted and in which the parties may stipulate as 
to certain rules of evidence to govern in case of a controversy. 


Because of the specific limitations which the statute permits to be 
inserted in the lessor-lessee agreement it is my belief that the relation- 
ship is primarily statutory and not quite comparable to that of land- 
lord and tenant. However, this seems to be rather unimportant in 
view of Bohmont v. Moore, 10 S. C. J. 309 and 725 and the authorities 
cited in the opinion. It seems that whether the relationship be that of 
lessor and lessee or that of bailor and bailee the same standard of 
care is required of the owner of the safety deposit business and the 
same general rules of law are applicable. Because of this situation and 
in order to limit the liability and the use it would be advisable to indi- 
cate in the contract that the limitation were being made a part of the 
contract pursuant and under authority of L. B. No. 67. 
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The foregoing has been a rather general discussion which may indi- 
cate some answers to your specific questions. 


You ask: 


“Will the proposed agreement limit the liability of a bank to 
the extent of the terms therein provided.” 


It occurs to me that the bank’s liability could arise only from a 
breach of contract, negligence or fraud. If the lessor-lessee agreement 
is entered into the maximum liability for negligence may he provided 
for and limited expressly. Under this type of lease the bank may limit 
the use of the box and avoid liability for the loss of those type of items 
excluded by the terms of the lease. This, as a practical matter, will 
eliminate the liability which might arise as the result of fraudulent and 
criminal acts. As to liability that might be founded on the breach of 
the terms of the contract no limits are provided for in the proposed 
contract nor in the act. 


Whether or not it is advisable for the bank to carry liability cover- 
age to protect it from liability which might arise under the lessor- 
lessee arrangement is strictly a matter of policy which we leave to 
your judgment. 


We trust that we have covered the points which you desired, but 
in the event that we have not completely clarified the situation, please 
feel free to call upon us further in this matter. 


LEGISLATURE 
January 23, 1941 
Honorable E. R. Blome, Nebraska State Legislature. 


We have examined the proposed amendment to the statutes with 
reference to the adoption of infants, and believe that in its present 
form the proposed bill is violative of the Constitution of Nebraska, for 
the following reasons. 


Section 42-311 and 42-312 of the 1929 Compiled Statutes provide for 
the District Courts, which have jurisdiction of divorce cases, to decree 
which party shall have custody and maintenance of the minor children 
in such manner as to the Courts shall seem advisable and, further, that 
the District Court which grants the divorce and awards the custody, 
retains jurisdiction of the minor children and of the decree throughout 
the minority of the minor children. The statutes provide further that 
at any time it shall be deemed advisable by the District Court, the 
decree originally entered may be modified, altered or revised, either on 
the Court’s own motion, or upon the application of either of the parties. 
It is specifically provided in the statutes and has been elaborated by the 
decisions of the Supreme Court, therefore, that minor children of di- 
vorced people are, in effect, wards of the Court, and the only method 
of altering the original decree of the Court is by modification, revision 
or alteration, as before indicated. See State vs. Elifritz, 100 Neb. 320, 
in which the Court held: 


“Where, upon granting a divorce, the court in its judgment 
assigns the custody of the children to one of the parties, such 
disposition will control until the judgment making it is modi- 
fied by the court upon proper application, and cannot be disre- 
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garded in a subsequent proceeding by habeas corpus to obtain 
possession of the children.” 


By the proposed bill, which must be deemed to be general and 
cover all situations, if a couple were divorced and the children awarded 
to the mother, and at a later date she remarried, and under the proposed 
bill her new husband adopted the children as his own, by so doing the 
decree of divorce which was granted the mother has been modified, 
altered and revised by a Court of inferior jurisdiction to that of the 
District Court and without authority of law. 


The constitutional provision which is thereby violated is Section 
14, Article III, the part of which is applicable here, is as follows: 


“& * * and no law shall be amended unless the new act contain 
the section or sections as amended, and the section or sections 
so amended shall be repealed.” 


The proposed bill, when put into effect, would amend the provisions 
of Sections 42-311 and 42-312 because, in operation, it would be amenda- 
tory of these acts. 


We are not unmindful of the rule, as stated in many cases by the 
Supreme Court, that a new enactment complete in itself and covering 
the whole subject matter, is not necessarily invalid because it repeals, 
modifies or amends, either directly or by implication, an already exist- 
ing statute, but the proposed bill does not cover the whole subject 
matter and it seeks to amend already existing statutes which are 
merely declaratory of the inherent jurisdictional powers of the District 
Court, and any statute, which either directly or by implication repeals, 
modifies or amends such a statute without mention thereof in the title 
of the bill would, undoubtedly, be a violation of the constitutional pro- 
vision above quoted. 


May 6, 1941 
Honorable William Edward Johnson, Lieutenant Governor. 
In your communication of April 28 you state: 


“A number of the members of the legislature are considering 
the idea of making the motion to recess over an extended 
period, say, until the first Tuesday of January, 1942, or, as an 
alternative, adjourning sine die with the object of themselves 
calling a special session at that time. 


“Before this actually comes before the legislature, we should 
be advised by your department as to how far we may proceed 
in the premises. In connection with the first alternative, 
we would like advice on the following questions: 1. Would 
not this procedure operate to delay the time of taking effect 
of all bills which we have passed which do not have the 
emergency clause? 2. Is there authority in the constitution 
for our taking an extended recess? If so, are we safe in pre- 
suming that our work which is now on the board would be left 
in a state of suspended animation until our re-convening ? 


“As to the second alternative, we have the following questions: 


1. Section 50-117, 118 and 119, C. S. Supp., 1939, purportedly 
gives the legislature the right, by a two-thirds majority, to 
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require the holding of a special session. Article 4, Section 8, 
of the constitution of the state of Nebraska, gives the governor 
the right to call special sessions, but restricts our work to that 
business contained in the governor’s proclamation. In your 
opinion, do the foregoing sections contravene the constitutional 
provisions just mentioned? After adjourning sine die, can the 
legislature call itself into session? Can the legislature force the 
governor to call a special session by virtue of Chapter 50, 
aforementioned ?” 


In answer to your first specific question, the answer is yes. Sec- 
tion 27, Article III of the Nebraska Constitution provides: 


“No act shall take effect until three calendar months after the 
adjournment of the session at which it passed, unless in case of 
emergency (to be expressed in the preamble or body of the 
act) the Legislature shall, by a vote of two-thirds of all the 
members elected to each house otherwise direct. * * *.” 


In answer to question 2, I will say that prior to 1934, Section 11, 
Article III, contained a provision relating to extended recesses, but that 
the provision was omitted in 1934. The deleted provision read: 


“Neither house shall, without the consent of the other, adjourn 
for more than three days.” 


Inasmuch as the foregoing provision was not revamped so as to 
apply to the unicameral, it is my opinion that the Legislature may 
adjourn for an extended recess, subject, however, to the practical re- 
strictions which arise as the result of constitutional and statutory 
provisions relating to fiscal matters, which will be discussed herein. 


The enactment of Sections 50-117-119 indicates that a previous legis- 
lature felt that long recesses were not within the contemplation of the 
constitution. As a matter of fact, many existing laws would have to be 
amended in order to provide for a long recess. 


It is my opinion that a recess would not affect the continuity of 
legislative action upon pending measures. However, an adjournment, 
sine die, has the effect of terminating all orders, resolution and pro- 
ceedings of a continuous nature, so that it would be necessary to start 
anew at any subsequent session, just as was done at the beginning of 
this legislative session. 


In paragraph three of your letter, you inquire as to the constitu- 
tionality of Sections 50-117, 118 and 119 of the Compiled Statutes, 
Supplement 1939, which sections “provide for the procedure for con- 
vening the members (of the Legislature) in session in even-numbered 
years and in special sessions.” 


The constitutional authority for this enactment is found in Article 
III, Section 6, of the Constitution, in this language: 


“& * * The sessions of the Legislature shall be biennial except 
as otherwise provided by this constitution or as may be other- 
wise provided by law.” 


The Constitution says that “the sessions of the Legislature shall be 
biennial”, which means that there shall be a session once every two 
years, except when the governor feels that there is need for a special 
session or twenty-nine members of the Legislature deem it to be in the 
public interest to convene in special session. 


The legislature can only be called in special session upon the 
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proclamation of the governor. However, when the provisions of Sec- 
tions 50-117 or 50-118 are complied with by the members of the legisla- 
ture and the Secretary of State, the governor has no discretion, so that, 
as a practical matter, it might be said that “the legislature may call 
itself into session.” 


Section 22, Article III of the Constitution, in part, provides: 


“Each Legislature shall make appropriations for the expenses 
of the government until the expiration of the first fiscal quarter 
after the adjournment of the next regular session, and all ap- 
propriations shall end with such fiscal quarter.” 


The Fifty-Third Session of the Legislature provided for the running 
expenses “for the biennium beginning July 1, 1939, and ending June 
30, 1941.” The appropriation bills (Legislative Bill No. 520 and Legisla- 
tive Bill No. 521) were passed with emergency clauses, so that the 
several state spending agencies could draw against the current appro- 
priation during the quarter immediately following the start of the 1939- 
40 fiscal year. Although, under the constitution, the several depart- 
ments, agencies, etc., may draw funds until the expiration of the first 
fiscal quarter after the legislature adjourns, it is reasonable to believe 
that the previous legislature did not anticipate the possibility of such 
a situation as you ask about and that the funds appropriated in 1939 
will not be sufficient to enable many of the departments and officers 
of the government to operate. This is the practical difficulty hereto- 
fore suggested. 


I trust that the foregoing satisfactorily answers the questions 
submitted. 


May 22, 1941 
Hon. William Edward Johnson, Lieutenant Governor. 
In your letter of this date you say: 


“Yesterday being the 97th Legislative day, the Journal will 
show that a number of bills were reported by the Enrollment 
and Review Committee as correcty engrossed to Third Reading 
File. Under the interpretation which has prevailed in this de- 
partment heretofore today would be the full Legislative day 
required in the foregoing passage and it would be proper for 
the Legislature to have the final reading and the vote thereon 
tomorrow or the 99th Législative day. 


“Because of the important feature of a number of these bills 
some of the members have asked me to solicit an immediate 
opinion from your office as to whether or not the foregoing 
interpretation is correct. One or two of these members have 
construed the aforementioned passages to mean that the final 
bill must be on the desks of the members for at least one 
Legislative day. They are thus construing the word “file” tl 
mean the personal file of Third Reading bills which is placed 
on each members desk rather than the Third Reading file in 
the possession of the Clerk of the Legislature and in which he 
places all bills which have been engrossed for third reading.” 


It is my opinion that the bills referred to can legally and properly 
come up for third reading on the 99th legislative day. 
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LEVEE 
September 14, 1942. 
Mr. Edwin O. Simon, County Attorney, Arapahoe. 


We have your letter stating that your county has acquired a strip 
of land along the south bank of the Republican river south of Cambridge, 
upon which it contemplates constructing a dike or embankment, which 
proposed dike or embankment you say is to be no higher than the 
State work nor the north bank of the river, and that it is doubtful if the 
proposed improvement will be any higher than was the bank originally 
at that place. Your request is for our opinion as to the rights and 
liabilities of the county in this proposed project. 


From your letter we take it that the county does not desire to fol- 
low the procedure outlined in the Nebraska statutes found in Section 
26-720 and following sections, Compiled Statutes of Nebraska, 1929, but 
solely as an owner of land abutting on the Republican river. If this 
be the case, it is our opinion that Furnas County in so performing the 
work would be in the same situation that any private owner of land 
would be where the land abuts on the river. 


The general rule of law is that the owner of land along the bank of 
a stream is entitled to have the stream run in its regular channels. In 
the Third Edition of Gould on Waters, the banks of a stream are defined 
as follows: 


“The banks are the elevations of land which confine the waters 
in their natural channels when they rise the highest and do 
not overflow the banks.” 


It is our opinion that the county would have the right to restore these 
banks to their natural height, where the same have been eroded by 
the stream. However, the county would also be subject to the same 
rule of law that applies to a private owner of riparian land in that the 
construction must be done in such a manner that it will not unrea- 
sonable damage any other riparian land owner. 


As you describe the proposed work in your letter to us, it is dif- 
ficult for us to see how the construction of a levee behind the protec- 
tion work now being constructed by the state could do this. Gould 
further states on page 404: 


“It is also to be observed that the right of each riparian owner 
to the accustomed course of a natural stream, with respect to 
both velocity and direction, relates to the natural and appar- 
ently permanent course existing when the right is asserted or 
questioned.” 


He further states the rule: 


“Each proprietor may, therefore, insist that the stream shall 
flow to his land in the usual quantity, as its natural place and 
height, and that it shall flow off his land to his neighbor below 
in its accustomed place and at its usual level.” 


We cannot find where this right has ever been questioned before our 
Supreme Court. However, by way of dictum, our Supreme Court in 
the case of Clarke v. Cedar County, 118 Neb. 465, used language that 
indicated our court would follow the general holding. An interesting 
discussion of the proposition is also found in Keck v. Venghause, 103 
N. W. (Ia.) 773. 
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Summing up therefore, we give it as our opinion that the county 
has the right to construct a levee as high as the former bank of the 
stream, providing it is constructed in such a manner that it will not 
unnecessarily damage any other riparian holder. However, it is our 
opinion that the riparian owner may perform such necessary work 
as is required to hold the stream in its original channel, but of course, 
he must do it in such a manner as to not unecessarily damage other 
riparian land owners. It is our opinion that no other riparian land 
owner would have any rights in having the stream break from its 
present channel. 


We trust that this answers your inquiry. 


LIBRARY 
April 2, 1942 
Mr. Max G. Towle, County Attorney, Lincoln. 


We have the request of Mr. Mattson for an opinion relative to a 
rural public traveling library and asking many details thereon. 


We have examined the statutes and can find no other provision 
for the establishment of libraries of that kind other than is contained 
. in the provisions of Section 51-201 Compiled Statutes, Supplement 1941. 
That section provides that the county board of any county may establish 
a county library by submitting the question to the voters of the county 
at a general election only, which proposition shall also include the 
amount of tax to be levied which shall not exceed one mill on the dollar 
of actual value of all the taxable property within the county, excluding 
property within the limits of any city, village or township in such 
county which already maintains a library by public tax. 


This same section provides for the establishment of a township 
library by vote of the electors of any township at their annual town 
meeting. This levy is also limited to one mill on the dollar on the 
taxable property in said township. 


We do not know whether either of these provisions will cover 
what is desired in the case cited by Mr. Mattson, but it is our opinion 
that this section provides the only process by which the rural areas can 
secure a public library. If the county board decides to do so, it would, 
of course, provide for such submission by proper resolution, and it is 
our opinion that this matter cannot be handled by petition. 


This section of the statute does not provide for the location of such 
library in any fixed place and it would probably be possible to locate 
the library on wheels, although it is possible to see many practical 
obstacles to this, but we find none in the statute. 


We are not unmindful of the provisions contained in Sections 
51-401 to 411, Compiled Statutes Supplement 1941, inclusive, but from 
our examination we are unable to see where these sections in any wise 
change the procedure for the original setting up of the library. 


LICENSES 
May 25, 1939 
Department of Roads & Irrigation. 
You have submitted five questions with reference to the operation 
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and licensing of auto glides. I will answer the questions in the order 
as set forth in your letter. 


1. Is a motor vehicle operator’s license required to operate an 
“auto glide”? 


Chapter 60, Article IX, contains the provisions with reference to 
operator’s licenses. Section 60-416, defines the terms as they are used 
in that particular act. “Motor vehicle” is defined as follows: 


“All vehicles propelled by any power other than muscular 
power, excepting however, traction engines, road rollers, auto 
glides,—which shall be construed to mean any two-wheeled ve- 
hicle propelled by an engine of less than two horse power rated 


capacity, * * *” 


There is no question but what the Legislature intended to exempt 
operators of auto glides from procuring operator’s licenses. 


2. Must the operator of an “auto glide’ be 16 years of age or 
older ? 


Section 39-1101 provides that: 


“Tt shall be unlawful for any person under sixteen years of 
age * * * to operate a motor vehicle * * *” 


For the purposes of Chapter 39, Article XI, of which 39-1101 is a 
part, ‘motor vehicle” is defined to be “every vehicle, as herein defined, 
which is self-propelled.” Chapter 39, Article XI, sets forth the rules 
of the road and the requirements relative to lights, brakes, horns and 
other necessary equipment. Chapter 39 and Chapter 60 should be con- 
strued together. Although the operator of an auto glide is not required 
to have an operator’s license, we believe that the proper construction 
of the several pertinent sections makes it necessary that one must be 
sixteen years of age or older to lawfully operate an auto glide. 


38. Must an “auto glide” be registered? 


Chapter 60, Article III, is the motor vehicle registration and license 
act. Section 60-301, provides: 


“The words and phrases used in this article shall, for the 
purpose of the same only, and only insofar as registration and 
licenses are concerned, be construed as follows: ‘motor ve- 
hicles’ shall include motorcycles an all vehicles propelled by any 
power, other than muscular power, excepting however, traction 
engines, road rollers, and any vehicles which run only on rails 
or tracks * + ©” 


It will be noted that auto glides do not come within any of the 
exceptions. 


4. Is an “auto glide” subject to the provisions of Chapter 39, Ar- 
ticle 11, C. S. Supp. 1937, relative to lights, brakes, horn, and any other 
equipment necessary to maintain the vehicle in a condition that is safe 
under the present traffic requirements? 


This question was partially answered under Question 2. The defini- 
tion of a motor vehicle under Chapter 39, Article XI, is sufficiently 
broad to cover “auto glides’. Therefore, those sections in regard to 
equipment which are applicable to auto glides should be enforced. 


5. A number of agencies, having ‘auto glides” for hire have been 
established within the state. Assuming that a person must be 16 years 
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of age to operate an “auto glide”, does Section 39-1101, C. S. Supp. 1937, 
provide that such agencies are guilty of a misdemeanor if they permit 
a person under 16 years of age to operate such “auto glides”? 


Section 39-1101 reads: 


“It shall be unlawful for any person under sixteen years of 
age unless such person be a minor over fourteen years of age 
and under sixteen years of age and shall have procured the 
limited permit provided for in Section 60-405, C. S. Supp. 1933, 
as it now is or as hereafter amended, to operate a motor ve- 
hicle and any owner, dealer or manufacturer of motor vehicles 
who permits a person under sixteen years of age, except as 
hereinbefore provided, to operate a motor vehicle shall be 
deemed guilty of a misdemeanor and shall be punished as here- 
inafter provided for violations of the provisions of this article: 


It is our opinion that the answer to your question is “Yes”. 


It must be borne in mind, in construing the several sections dealing 
with the definition of ‘motor vehicle”, that each definition is limited to 
the particular article in which it appears. If this is kept in mind, it 
will eliminate some of the confusion that has arisen with reference to 
the foregoing provisions. 


February 24, 1940 
Mr. Erwin A. Jones, County Attorney, Seward. 
Reference is made to your letter of February 6, in which you state: 


“Could you please advise whether, under Section 42-106, it is 
necessary for individuals, making an application for marriage 
license to give their age, or whether it is sufficient that such 
parties only specify that they are above 21 years?” 


The purpose of requiring applicants for marriage license to give 
their age is to prevent any one who is not of legal age from procuring 
a license without receiving the consent of the parents, as provided 
by law. 


It is, therefore, our opinion that a sufficient compliance with the 
above mentioned section is had where a party states that he is above 
the age of 21 years. 


September 18, 1940 
Honorable Charles W. Taylor, State Superintendent. 


While a nurse’s license may be revoked or suspended by the bureau 
of Education and Registration for Nurses upon any of the grounds set 
forth in Section 71-1519 Compiled Statutes of Nebraska, Supplement for 
1939, it is our opinion that the board may not act summarily but must 
follow the procedure set forth in Section 71-1520, which requires the 
filing of a petition, stating the charges against the licensee with reason- 
able definiteness, notice to the licensee and an opportunity to be heard 
in defense. 
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December “13, 1939 
Mr. Burr R. Davis, County Attorney, Wayne. 


You inquire as to whether or not a person must obtain a license 
from the County Board to operate a business, including a lunch room, 
where beer is sold and where dancing is permitted located outside of 
a town or city. 


Section 26-751, C. S. Supp. 1939, provides as follows: 


“No person, association, firm or corporation shall conduct or 
operate any road house, dance hall, amusement park or other 
place of public amusement outside the limits of any incorporated 
city or village in the State of Nebraska, without first having 
obtained a license from the county board of the county in which 
the same is to be operated. * * *” 


In our opinion, the place described would come within the definition 
of a place of public amusement and possibly also as a dance hall or 
road house and cannot be operated legally unless duly licensed by the 
County Board. 


January 24, 1939. 
Mr. Milton C. Murphy, Assistant County Attorney, North Platte. 


Reference is made to yours of January 7th, in which you inquire 
whether a restaurant outside of the city limits, which has a floor space 
for dancing to music from a nickelodeon and where no admission or 
cover charge is imposed, is required to be licensed as a roadhouse or 
dance hall under the laws of this State. 


This situation is covered by Sections 26-751 to 26-756, inclusive, 
Compiled Statutes Supplement of Nebraska for 1937, which provide, 
in part, as follows: 


“No person, association, firm or corporation shall conduct or 
operate any road house, dance hall, amusement park or other 
place of public amusement outside the limits of any incorporated 
city or village in the State of Nebraska, without first having 
obtained a license from the county board of the county in which 
the same is to be operated. * * * Provided, however, that no 
dance in an inhabited private home to which no admission or 
other fee is charged, shall be required to have a license.” 


The rest of the Sections provide for the licensing by the County 
Board, notice of publication, the license fee, and method of revocation. 


From an examination of the above Sections, it is our opinion that 
the place which you describe would, undoubtedly, fall within the phrase 
contained in the Statutes, as follows: “other place of public amuse- 
ment”. The restaurant itself would not require a license. Since 
no admission fee or cover charge is imposed, if it were an inhabited 
private home, it would not require a license, but a combination of a 
restaurant and a place provided for dancing to music from a nickel- 
odeon would seem to place it within the provisions of the Statute as 
“other place of public amusement” to such a degree that it would re- 
quire a license, as provided by the Sections of the Statutes. 
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January 30, 1941 
Mr. Charles R .Shopp, County Attorney, Imperial. 


In your recent letter you state that a resident of your county oper- 
ates a filling station and cafe and also has a small room in the rear 
of the cafe which he wishes to permit patrons to dance. You state 
that no admission charge is made, but that in order to dance the 
patrons must put a nickel in the phonograph. You further state that 
he intends to rent this room for private dances. The business is oper- 
ated outside of the corporate limits of one of the villages in your county. 
You ask whether or not it is necessary for this man to procure a license 
as provided for in Section 26-751 Compiled Statutes, Supplement 1939. 


The pertinent part of Section 26-751 provides: 


“No person, association, firm or corporation shall conduct or 
operate any road house, dance hall, amusement park or other 
place of public amusement outside the limits of any incor- 
porated city or village in the State of Nebraska, without first 
having obtained a license from the county board of the county 
in which the same is to be operated. * * * Provided, however, 
that no dance in an inhabited private home to which no admis- 
sion or other fee is charged, shall be required to have a license.” 


It is our opinion that the party mentioned is either operating a 
road house, dance hall, place of public amusement or, perhaps, all 
three, and that he should obtain a license therefor. 


As .we view the law, the fact that no admission is charged, is not 
material. The only exception to the license requirement is in the case 
of dances in private homes where no admission or other fee is charged. 


February 6, 1941 
Honorable Frank Marsh, Secretary of State. 


You ask our opinion with reference to the question contained in 
the following letter: 


“T have been approached by the Fidelity Acceptance Corpora- 
tion of Omaha on the proposition of representing them as an 
agent for solicitation of personal loans and finance contracts at 
Plattsmouth. The plan of operation which they suggest would 
be substantially as follows: 


“They would furnish all forms and application material, ap- 
praisal blanks and other information necessary, and I would 
simply act as their agent in contacting local applicants. The 
completed application would be submitted to the Omaha office 
and would be subject to their approval or rejection. If ap- 
proved, the loan would be made at the Omaha office and the 
draft drawn by them payable to the borrower. All advertising 
or solicitation material would be under the name of the Fidelity 
Acceptance Corporation by me as agent. 


“The question which arises is whether or not I would need a 
license for this type of operation in Plattsmouth. Would my 
operations there constitute the operating of a loan company 
as set forth in the statute, or would the construction be that 
the loan was actually made at the office of the company in 
Omaha?” 
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Section 45-116, Compiled Statutes of Nebraska for 1929, provides 
as follows: 


“The application for a license shall state fully the name or 
names, the address of the person or corporation and of every 
member of the firm, partnership, corporation or association au- 
thorized to do business thereunder and the location of the office 
or place of business in which the business is conducted and in 
the case of a corporation shall also state the date and place 
of its incorporation, the names and address of its directors 
for the period for which the license is issued, the name and ad- 
dress of the agent as provided in Section 2 (45-113) of this 
act. Such license shall be kept posted in a conspicuous place 
in the office where the business is transacted. No person, firm, 
partnership, corporation or association so licensed shall transact 
or solicit business under any other name. Not more than one 
office or place of business shall be maintained under the same 
license. But in case of removal the secretary of state may, on 
application, endorse thereon a transfer to the new place of 
business with the date of transfer and from the time of such 
endorsement the new place so designed shall be deemed the 
place designated in the license.” 


The proposed method of operation would clearly be a violation of 
the provisions of the above statute that not more than one office or 
place of business shall be maintained under the same license. In order 
to comply with the law, it will be necessary that a license be procured 
to operate a small loan business at Plattsmouth and the business there 
conducted must all be done under the Plattsmouth license and not under 
any license to operate in the City of Omaha. ; 


August 28, 1941 
Honorable Wade R. Martin, Director of Banking. 
You say: 


“We would like an opinion on the following question: Does this 
department have the power or authority to transfer a license issued 
pursuant to the provisions of Legislative Bill No. 282 from an indi- 
vidual, partnership or corporation, to any other individual, partnership 
or corporation ? 


“It appears to us that since the legislature makes certain re- 
quirements of applicants and that a license under the new act 
can be issued by the department only after the applicant has 
complied with such requirements, that the issuance of the 
license is an individual or personal privilege extended only to 
such applicant, and that such license or privilege cannot be 
transferred to any other individual, partnership or corporation. 
It would appear to us as though any person desiring to pur- 
chase the business of one licensee must obtain a license from 
this department, which license must be granted only after com- 
- plying with the requirements of the law. 


“We would appreciate having your opinion, as this question has 
already arisen, and perhaps will arise in the future.” 


Section 12 of L. B. 282 provides that your department shall issue 
a license only if you find “a” that the experience, character and gen- 
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eral fitness of the applicant, and of the members thereof if the ap- 
plicant be a copartnership or association, and of the officers and directors 
thereof if the applicant be a corporation, are such as to warrant be- 
lief that the business will be operated honestly, fairly, and efficiently 
within the purposes of this act.” 


To permit the transfer of such license to other persons, firms or 
corporations would defeat the very purpose of the above quoted re- 
quirement. Further, a license is regarded as a special privilege of 
personal trust and confidence, which cannot be assigned or transferred 
unless a transfer is permitted by the license statute. 


September 6, 1941 
Honorable Frank Marsh, Secretary of State. 
You say: 


“This office is desirous of securing an opinion from you as to 
whether or not in the enforcement of the real estate license 
law, those individuals who classify themselves as auctioneers, 
should be required to have a real estate license to auction real 
estate, and if they should come under the jurisdiction of the 
real estate license law.” 


Section 76-902, Compiled Statutes Supplement, 1939, defines a real 
estate broker as follows: 


“A real estate broker, within the meaning of this Act, is any 
person who as agent for or advertises to act for the owner of 
any real estate and for a commission or compensation of any 
kind, in the buying or selling of real estate or in negotiating in 
any manner whatever, for the sale or purchase or exchange or 
renting of any real estate.” 


Section 76-903, Compiled Statutes Supplement, 1939, defines a real 
estate salesman as follows: 


“A real estate salesman, within the meaning of this Act, is 
any person who for a salary, commission, or compensation of 
any kind is employed either directly or indirectly, or regularly 
or occasionally, by any real estate broker to sell or purchase 
or to negotiate for the sale or purchase or exchange or renting 
of any real estate.” 


Section 76-904, Compiled Statutes Supplement, 1939, provides as 
follows: 


“Every member or officer of each copartnership, association 
or corporation, who actively participates in the real estate 
brokerage business of such copartnership, association or cor- 
poration shall obtain a permit as a real estate broker, and 
every employee who acts as a salesman for such copartnership, 
association or corporation shall hold a permit as a real estate 
salesman.” 


From the above it seems clear that one who sells real estate at 
public auction must be licensed either as a real estate broker or, if he 
is employed by a licensed broker, as a real estate salesman. 
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January 19, 1942 
A. L. Miller, M.D., Director, State Department of Health. 


A letter, of date October 14, was submitted by you, which is as 
as follows: 


“The Department of Health and the Board of Control would 
like to have an interpretation of the statutes enumerated 
herein, with particular reference to the authority each indi- 
vidual department has regarding the licensing of maternity 
homes and other provisions hereinafter mentioned. 


“Section 81-107, C. S. Supp 1939, apparently gives the Health 
Department the control of maternity homes as well as the 
placing of dependent and delinquent children. This is desig- 
nated as H. R. 63 and was approved April 1, 1933. Later at 
the same session of the Legislature under Senate File 227, ap- 
proved May 13, 1933, and designated as section 81-5715, C. S. 
Supp. 1989, the power to administer and enforce the maternity 
laws was given to the State Child Welfare Bureau. Which, in 
your opinion, is the controlling statute with respect to the 
licensing of maternity homes and other provisions of this law? 


“As both the State Department of Health and the Board of 
Control wish to cooperate to every extent in the enforcement of 
this law and only desire to have the enforcement thereof in 
the proper department, we are seeking an official determination 
of our respective rights.” 


Under date of May 13, 1939, an opinion prepared by the late Mr. 
George W. Ayres, was issued from this office, addressed to Honorable 
Henry Behrens of the State Board of Control, a copy of that letter is 
herewith enclosed. In that letter it was stated: 


‘I take it, then, that it is the Department of Health, as suc- 
cessor to the Department of Public Welfare, that is charged 
with the duty of licensing private maternity homes and of in- 
vestigating complaints in writing made against them that 
they are being operated or conducted in an insanitary and un- 
lawful manner. 


“TI do not find that the Board of Control is specifically charged 
with the performance of such duties or has statutory authority 
to assign them to any other bureau or department of the 
government.” 


We have carefully reexamined the opinion prepared by Mr. Ayres 
and believe that he is correct in his conclusions, particularly as above 
expressed. 


You call attention to Section 81-5715 Compiled Statutes, Supplement 
1941, which vests the enforcement of all laws for the protection and 
welfare of defective, illegitimate, dependent, neglected and delinquent 
children in the State Child Welfare Bureau. However, we do not see 
any inconsistency between the provisions of Section 81-5715 and the 
performance of the duties elsewhere enjoined upon the Director of the 
State Department of Health. If there were any conflict, the statutes 
specifically referring to the Director of the State Department of Health, 
or to the Department of Health would control because Section 81-5715 
excepts from the laws which are devolved for enforcements upon the 
State Child Welfare Bureau, “laws whose administration is expressly 
vested in some other state department, or any division thereof.” 


—— 


Trusting that this expression may be of some benefit to those 
interested. 


May 13, 1939 
Honorable Henry Behrens, Board of Control. 


The letter of Mr. Harry J. Becker, addressed to the Attorney Gen- 
eral and delivered to this office by you, has been read and considered. 


Mr. Becker says: 


“The Child Welfare Division has been delegated by the mem- 
bers of the Board of Control responsibility for the inspection 
and recommendation to the Board of Control of maternity homes 
which should receive licenses. The provision for licensing of 
maternity homes is set forth in C. S. 1929: Section 71-2501 
to 71-2515 inclusive. The administration of this article was 
assigned to the Board of Control by L. B. 425, passed at the 
1937 session of the Legislature.” 


Legislative Bill No. 425, passed at the 1937 session of the legislature, 
provided that the State Assistance Fund should be administered and 
disbursed by the Board of Control and provided further that: 


“In addition to all other powers and duties heretofore vested in 
the Board of Control, said Board of Control shall hereafter have 
and exercise all of the rights, powers and duties and custody 
and control of all public property, equipment and records here- 
tofore delegated to, vested in, imposed upon and in the custody 
of the State Assistance Committee and of the State Child 
Welfare Bureau.” 


I do not find that this transfers, to the Board of Control, the licens- 
ing of private maternity homes. Section 71-2502, Compiled Statutes, 
provides, among other things, that: 


“No person shall conduct or maintain a maternity home or ma- 
ternity boarding house, or home for the care of infants or 
lying-in-hospitals or to engage in, or assist, in conducting a 
business of placing infants in permanent homes without having 
in full force a written license from the department of public 
welfare: * * ©", 


Section 71-2701, Compiled Statutes, provides, among other things, 
that: 


“Whenever complaint in writing shall be made against a private 
charity, hospital, asylum, reformatory, orphanage, maternity 
home, poor house, home for aged, wayward or neglected boys or 
girls, dependent children or house of correction alleging that 
said home or institution is conducted in an unsanitary or un- 
lawful manner, the Department of Public Welfare shall inspect 
said institution and shall cause civil or criminal proceedings 
to be brought against said home, institution or persons if found 
to be so maintaining said home or institution or violating any 
law; and the officers in charge of all such institutions and any 
officers for the distribution of public outdoor relief shall at all 
times furnish to said board, upon its request, such information 
and statistics as it may require. To secure accuracy, uniform- 


—529— 


ity and completeness in statistics, such department may pre- 
scribe such forms of reports and registration as it may deem 
essential. * * *”, 


Section 81-107 of the 1937 Supplement to the Compiled Statutes of 
Nebraska, reads in part as follows: 


“Wherever the words ‘Department of Public Welfare’ appear in 
Sections * * * 71-1804 to 71-2903 inclusive, Compiled Statutes 
of Nebraska, 1929, * * * they shall be construed to mean ‘De- 
partment of Health’ ”’. 


I take it, then, that it is the Department of Health, as successor to 
the Department of Public Welfare, that is charged with the duty of 
licensing private maternity homes and of investigating complaints in 
writing made against them that they are being operated or conducted 
in an insanitary and unlawful manner. 


I do not find that the Board of Control is specifically charged with 
the performance of such duties or has statutory authority to assign them 
to any other bureau or department of the government. 


It is true, however, as Mr. Becker points out in his letter, that 
Section 71-2513 Compiled Statutes, makes it unlawful for any person to 
violate the provisions of the law governing maternity homes, and one 
of those provisions is that no person shall conduct or maintain a ma- 
ternity home unless he or she has a license so to do. Anyone who 
knows the law is being violated can make complaint to the prosecuting 
officer or officers that the law is being, or has been, violated, and the 
county attorney of the county in which the offense has been committed 
can conduct the prosecution on behalf of the state. 


Although I do not believe that either Mr. Becker or the Board of 
Control is charged by law with seeing that this law is enforced, he is 
entirely within the law in bringing the matter to the notice of the 
Attorney General, and it will be given attention. 


LIENS 
March 27, 1940. 
Board of Educational Lands and Funds. 
Reference is made to your letter of March 20, in which you state: 


“In Phelps County a forfeited lessee owes the State of Ne- 
braska $1200.00. The improvements on the land held under 
their forfeited lease sold for $500.00. A local bank holds a 
mortgage on the improvements and there are $200.00 delinquent 
taxes owed the County by said lessee. 


“Please advise us as to who holds prior lien on the improve- 
ments, the State of Nebraska, the County, or the bank?” 


Section 72-218, C. S. Supplement for 1939, provides for the sale 
of the improvement on a forfeited lease and that the State shall have 
a lien upon the proceeds of said sale for any delinquent rental. It is 
our opinion that this is a first and prior lien. Section 77-2031 provides 
that where school Jands sold under contract are sold for taxes that the 
purchaser acquires only the interest of the original purchaser; that in 
case the real estate is mortgaged or otherwise encumbered to the 
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school or university fund, in no case should said lien or interest 
of the State be affected by said sale. We believe that the same rule 
is applicable to school lands held under a lease. 


Under no circumstances could the mortgage of the bank have 
priority over the lien of the State. The lien of the State is given it by 
virtue of statute and this would be constructive notice of its existence 
In fact, we doubt whether the said bank has any rights by virtue of 
its mortgage, as you state that this mortgage is given upon the im- 
provements upon the land. There is no authority by which these im- 
provements could be severed from the land, even ‘though this lease 
were surrendered in good standing, and we doubt whether there is any 
method by which said purported lien could be enforced.’ The only man- 
ner by which these improvements may be given as security would be 
by by i of a conditional assignment of the entire lease as by statute 
provided. 


It is, therefore, our opinion that the amount of delinquent rental 
owing to the State of Nebraska is a first and paramount lien; that the 
amount owing for taxes is a second lien; and that the alleged mort- 
gage held by the bank does not constitute a lien. 


May 17, 1939 
Mr. F. A. Des Jardien, County Attorney, Thedford. 


You state that your sheriff recently made a levy upon personal 
property by virtue of a distress warrant, and that prior to the date of 
sale, the tax debtor instituted bankruptcy proceedings, and inquire 
whether or not the county’s lien is effected and whether or not the 
sheriff Should proceed with the sale. 


“A statutory tax lien generally is not effected by the subsequent 
bankruptcy of the taxpayer, although it is created within four 
months of the bankruptcy.” (8 C. J. S. 897). 


“Where a state court is foreclosing a tax lien at the occur- 
rence of bankruptcy, the bankruptcy court in due comity may 
not interfere.” (Portner v. State (Tex.), 74 Fed. (2nd) 269). 


The above rule has been held to apply where, instead of a court ac- 
tion, there is a summary proceeding, as under a distress warrant, to 
realize upon the tax lien. (In re Rogers v. Williams (Ga.), 3 Fed. 
Sup. 116). 


Paragraphes B and C, Section 5, which have been added to Article 
67 of the Bankruptcy Statute by the Chandler Act, make some changes 
relative to the perfecting of tax liens and their priority, but evidently 
the changes made would not be effective in your case, where the sheriff 
has taken possession of the property under distress warrant. 


In our opinion it would be proper for you to direct the sheriff to 
proceed with the sale and apply the proceeds thereof upon the country’s 
tax lien. If there is any amount reecived in excess of the sum due the 
county, it should, of course, be delivered to the trustee in bankruptcy. 


August 28, 1941 
Department of Roads and Irrigation. 
We have yours of recent date in which you make inquiry with refer- 
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ence to the priority of liens filed including an artisan’s lien. 
The provisions with reference to an artisan’s lien are contained in 


Sections 52-201 to 52-203, inclusive, of the 1929 Compiled Statutes. 


Generally these statutes provide that where an artisan has fur- 
nished material or money or supplies in the altering or repairing of an 
automobile, that he may have an artisan’s lien for the amount furnished, 
including labor. If the automobile is not in his possession, he may file 
an artisan’s lien within sixty days from the furnishing of the work and 
material with the county clerk of the county where the work was per- 
formed and the material furnished. In this the artisan’s lien statute 
differs from a chattel mortgage, which requires the filing of a chattel 
mortgage in the county of the residence of the mortgagor. The ar- 
tisan’s lien law was not amended or included in the Motor Vehicle Title 
Act. 


The only responsibility of the county clerk is that he follow the 
statutes in the filing and recording of those transfers, assignments, 
mortgages or liens which are presented to him. The question of the 
piority of the lien is of no concern to the county clerk. He must, as we 
all must, take the law as he finds it and, since the Motor Vehicle Title 
Act did not amend or change the artisan’s lien law in any way, both are 
effective laws. If the clerk has followed the statutes in the filing and 
recording of those documents presented to him in his official capacity, 
he has fulfilled his duties in the administration of the law and the 
question of the priorities rests entirely with the interested parties. 


LIGHTS 
July 30, 1941 
Nebraska State Railway Commission. 


You inquire as to whether or not the Nebraska State Railway 
Commission, in view of Section 74-570, Compiled Statutes of Nebraska 
for 1929, has authority to approve as proper, reflectorized switch 
lights for use by the railroad upon proof to that effect. 


The section of the statutes above referred to requires railroad com- 
panies to “equip with proper lights all switch stands * * *. The lights 
upon such switch stands shall be in good condition constantly, and shall 
be lighted and kept burning between the time of sundown and sunrise 
and * = #? 


Section 20, Article IV of the Constitution of Nebraska, contains the 
following provision relating to the Railway Commission: 


“The powers and duties of such commission shall include the 
regulation of rates, service and general control of common car- 
riers as the legislature may provide by law. But, in the ab- 
sence of specific legislation, the commission shall exercise the 
powers and perform the duties enumerated in this provision.” 


In the case of State, ex rel. Missouri Pacific Railway Company v. 
Henry T. Clarke, Jr., et al., 98 Neb. 566, 153 N .W. 623, the Supreme 
Court of Nebraska held that under this constitutional provision, the 
State Railway Commission was authorized to fix rates only in the absence 
of specific legislation. 


In discussing this problem in the case of Yellow Cab & Baggage 
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Company v. Publix Cars, et al., 126 Neb. 138, 253 N. W. 80, the court 
said: 


“Relative to the powers conferred upon the State Railway 
Commission by the constitutional provisions above quoted, it 
was held in the case of In re Lincoln Traction Co., 103 Neb. 229, 
171 N. W. 192, 194; ‘Unless there has been specific legislation 
that might limit or affect this power given to the commission, 
it would seem that the people have given this commission all 
the control over common carriers that they themselves could 
exercise.’ And such we deem to be the rule. The question then 
arises: Is there any specific legislation that limits or affects 
the power of the commission to act in the premises?” 


In view of the foregoing, it is our opinion that as the legislature 
has enacted a specific provision, setting out the kind of lights which 
must be used on switch stands, the Railway Commission does not 
have authority to approve the use of any lights which do not come 
within the legislative requirements. If a better light for this purpose is 
now available, the proper procedure would be to either have the legisla- 
ture amend this act, so that the new equipment will come within its 
terms, or to repeal this provision altogether, in which event the Railway 
Commission would have jurisdiction to consider evidence and approve 
any proper equipment. 


LIQUOR COMMISSION 
May 6, 1940. 
Mr. Walter H. Smith, County Attorney, Plattsmouth. 


Reference is made to your communication of April 15, concerning 
the case of State v. Naeve, and your later communication of April 23. 


This letter would have been answered sooner, but it was our under- 
standing that the Liquor Commission talked to you over the telephone 
and that for that reason it was not necessary that you have an opinion 
from this office. 


As we understand the facts, a raid was conducted on March 30, 
1940, under a search warrant issued in accordance with the Nebraska 
Liquor Control Act. Certain liquors were seized by the officers under 
the search warrant and later the defendants were prosecuted and entered 
pleas of guilty to charges of the unlawful sale of intoxicating liquor. 
They were not, however, charged with the unlawful possession of the 
liquor which was seized under the search warrant. You desire to know 
what disposition may be made of this seized liquor. 


Section 53-380, Compiled Statutes Supplement for 1939, relates to 
the procedure under search warrant for alcoholic liquor kept for sale, and 
provides, in part: 


‘no right of property shall be or exist in any person owning, 
furnishing or possessing any such property, liquor, material or 
equipment, but all such property, articles and things, including 
alcoholic liquor, shall be sold upon an order of the court, in the 
manner hereinafter provided. * * * It shall be the duty of the 
officer who has seized and is holding any of the property, men- 
tioned in this section, to make application to the court on final 
determination of any prosecution arising under said search and 
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seizure, and in which such prosecution shall have been com- 
menced or prosecuted for an order to sell such property, and 
the court, if satisfied that the property so seized and held was, 
at the time of its seizure, being kept or used, or was fit for 
use in the unlawful manufacture or production of alcoholic 
liquor, then the court shall make an order that said property 
and effects be sold” etc. 


All of this Section must be read together, of course, and in our 
opinion the prosecution for unlawful sale may be said to have arisen 
under the search and seizure, and consequently the Court should have 
authority to order a sole of the alcoholic liquor under this section of 
the statute. 


May 3, 1939. 
Mr. Edwin Moran, County Attorney, Nebraska City. 


In your letter of recent date with reference to the sale by the 
Sheriff of certain confiscated liquor, it would seem that the inquiry 
would be boiled down to the one proposition as to whether or not the 
Sheriff could sell this confiscated liquor to any private individual that 
bid upon it. We have examined the 1937 Supplement of the 1929 Stat- 
utes with reference to this liquor law and we are unable to find any- 
thing but one section, which is section 53-380, which provides, in sub- 
stance, that the liquor shall be sold upon order of the District Court 
and in the manner as provided by the District Court. However, the 
whole liquor act would seem to indicate that the intention of the Legis- 
lature was that this liquor should not be sold to any but a licensed 
dealer, either wholesaler or retailer, and without there being a specific 
statutory provision permitting a private individual to buy at such sale, 
the Sheriff would not be authorized to sell it to any private individual 


We do not learn of any ruling by the Liquor Commission in this 
matter contrary to this statement in this letter. 


April 1, 1941 
Mr. W. W. Carmichael, Chairman, Nebraska Liquor Control Commission. 


Reference is made to yours of March 24, in which you inquire as 
follows: 


“We are asked to give answer to the question arising in section 
53-348 of the Nebraska Liquor Control Act, as to whether the 
petition provided for therein calling for an election must con- 
tain a number of names equal to twenty percent of the votes 
cast at the last general election held, or the last municipal 
election.” 


We have carefully considered Section 53-348, C. S. Supp. 1939, and 
also other laws with respect to the question involved. In this section 
it is provided, in part, as follows: 


“* * * a sufficient petition shall be signed by the electors of 
any such city or village of such number as shall equal twenty 
per cent of the votes cast at the last general election held 
therein, * * *” 
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further on in the section referred to it will be observed that the 
term “general municipal election” is used in providing that method for 
deciding the question raised by the petition filed. 


Article XVII, Section 4, of the Constitution, provides in part as 
follows: 


“The general election of this state shall be held on the Tuesday 
succeeding the first Monday of November in the year 1914 and 
every two years thereafter. All state, district, county, precinct 
and township officers, by the constitution or laws made elective 
by the people, except school district officers, and municipal 
officers in cities, villages and towns, shall be elected at a gen- 
eral election to be held as aforesaid.” 


It will be observed that the persons who may sign a petition to 
make it a lawful petition must be electors of any such city or village. 
That is the first qualification. The second is, that such electors shall 
sign in a sufficient number to equal twenty per cent of the votes 
cast in the last general election held in the city or village. This could 
only mean the general election as described in the constitutional pro- 
visions above quoted. If the Legislature had meant the last general 
municipal election they would undoubtedly have said so because they 
use that term in the same section with reference to the election in which 
the question raised by the petition is to be decided by the voters. 


May 23, 1941 
Mr. W. H. Kirwin, County Attorny, Scottsbluff. 
In your letter of May 15th you say: 


“The question has arisen in connection with the matter of a 
licensee for on and off sale of beer outside the corporate limits 
of a city or village, located in Banner County, as to what 
hours shall regulate his time of closing, and of Sunday sales. 


“The licensee is located closer to Melbeta in Scotts Bluff 
County than to any other city or village, as the crow flies. 


However, by road he is closer to Gering, Nebraska. These 
towns have different regulations as to closing time for beer 
taverns and others selling beer, and in Gering, Sunday sales 
were prohibited, by vote of the electors at the last election. 
We have no incorporated town within the County of Banner. 


“Query: Does the rule of the Commission to wit: Regulation 
15, effective May 1, 1936, with reference to regulation of 
licensees outside of incorporated cities and villages, mean cities 
and villages within a county; does it mean the nearest city or 
village as the crow flies or by distance on travelled roads; is 
the Sunday prohibition an instance of regulation of opening 
and closing hours, or would it be construed as a prohibition 
merely of sales on that day; if the Sunday prohibition is not a 
regulation of hours of opening and closing, does the time of clos- 
ing in the next nearest town, city or village having Sunday 
sales regulate? 


“As County Attorney of Banner County, I would appreciate 
your opinion on the questions as the situation is at present a 
doubtful one, and I have been requested an opinion. 
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“It is my belief under the rule of the commission, that the local 
regulations of the town of Melbeta would control this case, 
but as there seems to be no decision on this, I will appreciate 
any advice that you may offer.” 


Under the present law Regulation No. 24 adopted July 29, 1937, 
by the Nebraska Liquor Control Commission is applicable, which is as 
follows: 


“It is hereby ordered by the Nebraska Liquor Control Com- 
mission that effective August 14, 1987, at twelve o’clock mid- 
night all places licensed for the sale of beer outside the cor- 
porate limits of cities or villages shall observe the same open- 
ing and closing hour for the sale of beer as provided by or- 
dinances in the nearest incorporated city or village where legal- 
ized beer is sold. Provided, however, that in no event shall any 
such licensed premises outside of an incorporated city or vil- 
lage remain open for the sale of beer between the hours of two 
o’clock A. M. and six o’clock A. M. 


“All regulations in conflict herewith are hereby repealed as of 
August 14, 1937, twelve o’clock midnight. 


“Adopted July 29, 1937.” 


In our opinion the term “nearest incorporated city or village” refers 
to the city or village which is nearest by air line distance, whether or 
not the same is in the county, hence, the local rules and regulations 
provided by the ordinances of Melbeta would govern. 


If Melbeta does not provide for opening and closing on Sunday, or 
forbids sale on that day, we would be of the opinion that this would also 
be applicable to the case of your proposed licensee. 


We would call your attention to the fact that the current legislature 
has passed L. B. No. 441, which changes the law somewhat in regard 
to Sunday sale, and may require a new regulation. This bill, however, 
did not carry the emergency clause, and hence is not presently operative. 
When it becomes operative the liquor commission probably will adopt a 
new regulation, if deemed necessary. 


September 8, 1941 
Mr. Theo. M. Osterman, Chairman, Nebraska Liquor Control Commission. 


We have yours of September 5 with a number of questions enclosed, 
as follows: 


“Number 1—What does this bill prohibit a retail liquor license 
holder from doing?” 


Reference is made, of course, to Legislative Bill No. 214 of the 
1941 Legislative Session, which is amendatory of Section 53-329 of the 
1939 Compiled Statutes Supplement. This bill is as follows: 


“It shall be unlawful for any person having a retailer’s license 
to sell intoxicating liquor, or any officer, associate, member, 
representative or agent of such licensee to accept, receive or 
borrow money, or anything else of value, or to accept or to re- 
ceive credit, other than merchandising credit in the ordinary 
course of business for a period not to exceed thirty days, directly 
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or indirectly from any person, partnership or corporation en- 
gaged in the manufacturing, distributing or wholesaling of 
such liquor, or from any person connected with or in any way 
representing, or from any member of the family of such manu- 
facturer, distributor or wholesaler, or from any stockholders in 
any corporation engaged in manufacturing, distributing or 
wholesaling of such liquor, or from any officer, manager, agent 
or representative of said manufacturer, distributor or whole- 
saler. It shall be unlawful for any manufacturer, distributor or 
wholesaler to give or lend money or anything of value or other- 
wise loan or extend credit, except such merchandising credit, 
directly or indirectly to any such licensee or to the manager, 
representative, agent, officer or director of such licensee, Sub- 
division 2. If any recipient of a license to sell intoxicating 
liquors at retail or wholesale shall violate any of the provisions 
of subdivision 1 of this section, his license shall be suspended 
or revoked by the Nebraska liquor control commission in the 
manner provided by law for revocation or suspension for other 
violations of the laws of the state.” 


It will be observed that the first sentence of this section prohibits, 
or makes it unlawful for any person holding a liquor license, any of- 
ficer, associate, member, representative or agent of the licensee to ac- 
cept, receive or borrow money, or anything else of value, directly or 
indirectly, from any person, partnership or corporation, or any repre- 
sentative or any member of the family or any stockholder or any officer, 
manager, agent or representative of any person, partnership or corpora- 
tion engaged in the manufacturing or distributing of liquor or any 
wholesaler; there is an exception, however, which is that the licensee, 
etc. can accept a credit from the manufacturer or distributor, etc. of 
not to exceed 30 days in the ordinary course of business. 


Your second question is: 


“What does this bill prohibit a Nebraska wholesale liquor 
dealer from doing?” 


This bill prohibits a wholesale liquor dealer from giving or lending 
money, or anything of value, or otherwise loan or extend credit, except 
merchandise credit, for a period of not to exceed 30 days, either 
directly or indirectly, to any such licensee as above set forth. 


Your third inquiry is as follows: 


“To set up a concrete example—a wholesale liquor dealer sells 
a bill of merchandise on open credit terms to a retail liquor 
dealer who has not yet paid for a bill of merchandise which 
was shipped and billed to him one or more days more than 
thirty days previous to the shipment of the current order in 
question.” 


The statutes specifically fixes the time limit of the credit not to 
exceed 30 days and we cannot say otherwise than that the legislature 
meant what they said when they fixed this credit period of not to 
exceed 30 days so, under your query number 3, if merchandise is shipped 
and billed to the licensee one or more days more than 30 days credit 
already extended, it would be a violation of the statutes. Both the 
wholesaler and the retail licensee would be equally guilty of this violation. 


January 15, 1942 
Mr. Theo. M. Osterman, Chairman, Nebraska Liquor Control Commission. 
Reference is made to your communication of January 12, concern- 
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ing the disposition of liquor in your possession, fit for human consump- 
tion, of which it is desired to dispose. 


We are of the opinion that any reasonable method of handling 
this matter may be followed, and that your commission has the power 
to make the appropriate rules for that purpose. 


In order that no one may criticize the action of the board, we sug- 
gest that your rules require that the proceeds be turned over to the state 
treasurer, to be by him credited to the school fund as required by the 
constitution. 


June 23, 1942 
Nebraska Liquor Control Commission. 


In a letter directed to us by Mr. J. A. McEachen, a member of 
your Commission, you say: 


“We are in receipt of a request from the United States Army 
for exemption of tax on beer to be imported by them and sold 
at the Air Base near Lincoln. This is beer upon which federal 
tax has been paid, and which will be sold by the government 
to the boys in the air corps. They are anxious to have an 
opinion on this immediately, and will appreciate your giving 
this matter your special attention, and advise us whether or 
not it is within our power to exempt the tax on this beer and 
allow it to come in without state stamps attached.” 


There is no tax on beer in this state, such as is imposed on fer- 
mented liquors by Title 26, Section 3150, United States Code. Neither 
do we have any sales or use tax on beer, such as is referred to in 
Title 4, Sections 13 to 15, United States Code. 


The only tax laid by the laws of Nebraska which could be regarded 
as a beer tax is laid by Section 53-350, Comp. St. Supp. 1941, which 
amongst other things, provides as follows: 


“For the purpose of raising revenue a tax is imposed upon the 
privilege of engaging in business as a manufacturer or as a 
distributor at wholesale at a rate of three and one-half cents per 
gallon on all beer, regardless of alcoholic content; * * *” 


There is also a further provision: 


“The tax herein imposed shall be in addition to all other oc- 
cupation or privilege taxes imposed by the state of Nebraska 
or by any municipal corporation or political subdivision thereof.” 


It would seem plain, therefore, that this tax is an occupation or 
privilege tax imposed upon the manufacturer or distributor at wholesale. 


Although an army post exchange is an instrumentality of the United 
States, Standard Oil Co. v. Johnson, 86 L. ed. (Adv. Ops.) 1063, 
it would not seem that a privilege or occupation tax imposed upon the 
manufacturer or distributor at wholesale of beer would be a prohibited 
burden upon such instrumentality. 


The Supreme Court of the United States had to do with a similar 
question in the case of Liggett & Myers Tabocco Co. v. United States, 
299 U. S. 383, 81 L. ed. 295, where it was sought by the tobacco company 
to recover the value of certain internal revenue stamps affixed to certain 
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boxes of tobacco which it manufactured and sold to the state of Massa- 
chusetts for free distribution to patients in Boston State Hospital al- 
leged to be an instrumentality of the state government immune from 
federal taxation . The court in its opinion, delivered by Mr. Justice 
McReynolds, says: 


“Here counsel for the Commonwealth submit that the main- 
tenance of the Hospital is a true governmental function entitled 
to immunity; also that the tax in question was laid upon the 
sale of the tobacco and amounted to an imposition upon the 
Commonwealth. They rely upon the principle approved in Pan- 
handle Oil Co. v. Mississippi, 277 U. S. 218, 222, 72 L .ed. 857, 
858, 48 S. Ct. 451, 56 A.L.R. 583; Indian Motorcycle Co. v. 
United States, 283 U. S. 570, 578, 75 L. ed .1277, 1288, 51 S. Ct. 
601; and Graves v. Texas Co., 298 U. S. 393, 80 L. ed. 1236, 56 
S. Ct. 818. 


“For the United States it is said the tax was upon the manu- 
facture of the tobacco with duty of payment postponed until 
removal or sale, whichever first occurred; consequently, there 
was no direct burden imposed upon the State; the effect was 
incidental, indirect, and permissible within the doctrine approved 
by Cornell v. Coyne, 192 U. S. 418, 48 L ed .504, 24 S. Ct. 
383, and Wheeler Lumber Bridge & Supply Co. v. United States, 
281 U. S. 572, 579, 74 L .ed. 1047, 1051, 50 S. Ct. 419. 


“If, in reality, the tax was upon the manufacturer of tobacco 
then, as adequately pointed out by Cornell v. Coyne, supra, the 
effect upon the purchaser was indirect and imposed no pro- 
hibited burden. See Willcuts v. Bunn, 282 U. S. 216, 230, 234, 
75 L. ed. 304, 309, 311, 51 S. Ct. 125, 71 A.L.R. 1260. We think 
that was the true nature of the exaction, and this renders un- 
necessary any consideration of the theory accepted by the 
Court below.” ' 


See also Graves v. New York, 306 U. S. 466, 83 L. ed. 927. 


It follows from the foregoing discussion that it is impossible for 
your Commission to exempt or relieve any manufacturer or distributor 
at wholesale from any portion of the privilege or occupation tax laid 
upon him by the statute aforesaid. 


LIQUOR LICENSE 
February 10, 1939 
Mr. J. A. McEachen, Chairman, Nebraska Liquor Control Commission. 
Section 53-327 Compiled Statutes, Supplement 1937, says: 


‘“* * * Provided; that executors or administrators of the estate 
of any deceased liquor licensee, and the trustee of any insolvent 
or bankrupt licensee, when such estate consists in part of alco- 
holic liquor, may continue the business of the sale or manufac- 
ture of alcoholic liquor under order of the appropriate court, 
and may exercise the privileges of the deceased or insolvent 
or bankrupt licensee after the death of such decedent, or such 
insolvency or bankruptcy until the expiration of such license 
but not longer than nine months after the death, bankruptcy or 
insolvency of such licensee. A refund shall be made of that 
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portion of the license fees paid for any period in which the 
licensee shall be prevented from operating under such license in 
accordance with the provisions of this section. * * *”. 


You will note in the above quoted portion of the section of the 
statutes that provision is first made for what may be done in case of 
death. A manner is provided by which the estate of a decedent licensee 
can get the value out of the unused portion of the license. 


The latter part of this portion of the section uses the word “pre- 
vented” and the only reasonable interpretation of this verb in the sen- 
tence would be that it applied to a licensee who was alive, but who 
was prevented from operating under the license issued to him. For in- 
stance; a flood, tornado, earthquake or other disaster, might prevent 
him from operating, in which case he would be entitled to a refund, 
but not in case of death. 


Section 53-392 Compiled Statutes, Supplement 1937, reads in part 
as follows: 


‘cs * * All retail license fees received by the city or village 
treasurer, as the case may be, shall inure to the school fund 
of the district lying wholly or partially within the corporate 
limits of the city or village. * * *”. 


All license fees received by the commission for licenses issued per- 
taining to alcoholic liquors, including beer, regardless of its alcoholic 
content, shall be by the state treasurer credited to the school fund, as 
provided in Section 5, Article VII, Constitution of Nebraska. 


Section 53-396 Compiled Statutes, Supplement 1937, is as follows: 


“All sums of money received by the state treasurer from state 
registration fees and gallonage tax on alcoholic liquors pro- 
vided for in this Act, shall be placed by him in a separate fund 
to be known as the ‘Liquor Control Fund’. Out of this fund 
there shall be appropriated such sums as may be necessary 
to carry out the provisions of this Act for maintenance, salaries, 
wages and all expenses of said commission in the en- 
forcement of said Act and any duties imposed on said 
commission. * * * The balance remaining in said Liquor 
Control Fund after the payment of maintenance, salaries, 
wages and expenses, as aforesaid, shall be transferred each 
thirty days to the State Assistance Fund.” 


In addition, Section 53-350 Compiled Statutes, Supplement 1937, 
provides: 


“* * * The commission is hereby directed and authorized to 
collect the taxes herein imposed, and to account for and turn 
over to the state treasurer at least once each week all moneys 
collected as herein provided. * * *”. 


It is evident from the above statutes that the funds collected by 
the commission remain in its hands only a week. The funds received 
by the state treasurer either inure to the State School Fund or must 
be credited by him within thirty days to the State Assistance Fund.: 
The local license fees immediately inure to the local school district. 
If occasion for refund should arise it quite likely would not transpire 
until at least thirty days after the license money has been paid. In 
that case the money would not only be out of the hands of the com- 
mission, but out of the hands of the treasurer, and there would be 
no fund from which it could possibly be paid. Likewise, in the case of 
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the local school district, the money would be in the hands of the local 
school district treasurer. While a refund is authorized, there is no 
manner provided by statute, or a fund, from which it can be paid. 


Apparently the only relief for a licensee, or his representatives, 
would be to make a proper claim before the Claims and Deficiency 
Committee of the State Legislature. 


January 30, 1941 
Honorable Charles W. Taylor, 
State Superintendent of Public Instruction. 
We have your of January 22 in which you inquire: 


“Should tobacco trucks pay a license within a city when they 
deliver tobacco from the truck?” 


We are unable to give you a definite answer to this question for the 
reason that we are not in possession of sufficient facts to make a 
definite answer. We can say, however, that if the tobacco truck is 
merely delivering tobacco to purchasers and not actually conducting a 
sale from the truck to the purchaser, that he would not be required 
to pay a license within the city, since Section 28-1026 of the 1929 Stat- 
utes, requires the wholesaler to purchase a license for its place of 
business, and if the truck was merely delivering, it would be operating 
under the license held by the wholesaler. 


Your second question is as follows: 
“Should cigarette machines be taxed as a separate unit?” 


We do not believe that cigarette machines may be taxed as separate 
units. Section 28-1027 of the 1929 Statutes provides as follows: 


“That the license hereinbefore provided for when issued shall 
authorize the sale of cigars, tobacco, cigarettes and cigarette 
material by the licensee and employees, to persons over the age 
of twenty-one years, at the place of business described in said 
license, for a period of one year from the date of such license, 
unless the same be forfeited as hereinafter provided.” 


It will be observed that this section gives the licensee privilge to 
sell tobacco “at the place of business described in said license”, so 
that if a person is properly licensed then he may have one or a dozen 
cigarette machines operating under the same license, so long as they 
are at the place of business described in the license. 


You further ask: 


“What is the ruling concerning hotels holding liquor licenses? 
Can more than one bar be maintained in one hotel under one 
license?” 


The granting of licenses for dispensing liquor is controlled by 
Chapter 53 of the 1939 Supplement. The enactment requires application 
to local governing bodies in the first instance and a ruling thereon by 
said local bodies and further states that a license may be granted to 
dispense liquor at the place of business described in the license. This 
refers to sale by the drink. 
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While the State Liquor Commission is authorized by law to make 
rules and regulations with reference to the licensing of liquor dealers, 
in general they have followed the decisions of the local communities, 
and there is no rule or regulation promulgated by the State Liquor 
Commission at this time covering this particular question. 


We do not have the license in question before us and, therefore, 
cannot pass upon the description of the place of business of the liquor 
dispenser but, speaking generally, in the absense of any prohibition in 
the statute, and in the absence of any rule or regulation promulgated 
by the State Liquor Commission, we are of the opinion that it is per- 
missible for a proper licensee to operate more than one bar at the 
place of business described in the license. 


July 7, 1941 
Mr. William B. Quigley, County Attorney, Valentine. 
In your communication of June 30, you say: 


“Section 53-337, 1939, C. S. Supp. Nebr., provides that it shall 
be unlawful to sell alcoholic liquor, except beer on Sunday. 


The section does not provide a penalty.” 


and request the opinion of this office as to whether the liquor control 
act provides a penalty for the sale of alcoholic liquor, except beer, on 
Sunday. 


Section 53-337, C. S. Supp. 1939, to which you refer provides in 
part as follows: 


“No alcoholic liquors, except beer, shall be sold at retail on the 
first day of the week commonly called Sunday.” 


Section 53-301, C. S. Supp. 1939, provides in part as follows: 


“No person shall * * * sell * * * any alcoholic liquor for 
beverage purposes, except as specifically provided in this act.” 


Section 53-363, C. S. Supp. 1939, provides that any person who sells 
alcoholic liquor without a license, or who, having obtained a license, 
shall violate any of the provisions of the act with respect to the sale 
of alcoholic liquor, or who shall violate any other provision of the act 
for which a penalty is not otherwise provided, shall be fined not more 
than five hundred dollars for the first offense, and for second and sub- 
sequent offenses shall be fined not more than one thousand dollars, or 
imprisoned in the county jail not more than six months, or be both 
fined and imprisoned, except where other penalties are specifically 
provided. 


Therefore, in our opinion a licensee who sells intoxicating liquor, 
except beer, on Sunday is subject to the penalties provided by Section 
53-363, C. S. Supp. 1939. A person not licensed who might sell alcoholic 
liquors on Sunday would also be subject to the penalties provided by 
this section, first for selling intoxicating liquor without a license, and 
second for selling it in a manner not specifically provided by the act, 
that is, selling it on Sunday, which would be a violation of the above 
quoted portion of Section 53-301, read in ean with Section 53-337, 
C. S. Supp 1939. 
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August 28, 1941 
Mr. M. B. Reynolds, County Attorney, Arthur. 
We have yours of August 18 in which you say, in part: 


“In the case under consideration, beer was purchased lawfully, 
by a competent person, and from a regularly licensed dealer. 
It was taken across the street to a restaurant which was open 
to the public, but which had no license whatever, and there 
consumed in public. 


“I find no further statute regulating the places in which such 
liquor drinking is banned. 


“Will you please advise me as to your opinion as to whether 
or not the act complained of is unlawful?” 


The statute which you quote us, Section 53-344 Compiled Statutes, 
Supplement, is as follows: 


‘It shall be unlawful for any person to consume alcoholic 
liquors in the public streets, alleys, roads or highways, or upon 
property owned by the state or any governmental subdivision 
thereof, or inside vehicles while upon the public streets, alleys, 
roads or highways.” 


In the prosecution of criminal actions, the law is strictly construed 
and for the case stated by you, to subject the person involved to 
criminal action, it must clearly appear that he has violated the terms 
of the statute. This cannot be established by inference or intendment 
but must be established directly. Since there is no statute bearing 
directly on the case stated, the act of the beer consumer could not be 
said to be unlawful. 


May 2, 1942 
Office of County Attorney, Douglas County, Omaha. 


In your recent letter you ask for an opinion from this office as to 
whether or not it-is necessary for a county hospital to obtain a non- 
beverage user’s license under the Nebraska Liquor Control Act for 
various alcohols which they buy and use in their work. 


Section 53-302, C. S. Supp. 1941, defines a non-beverage user, 
Subdivision (8), as follows: 


“The words ‘non-beverage user’ means every manufacturer of 
any of the products set forth and described in subsection (a) 
of Section 50 (53-350) of this Act, when the same contains 
alcohol, and all laboratories and hospitals and sanatoria using 
alcohol for non-beverage purposes.” 


Section 53-316, C. S. Supp. 1941, Subdivision (1), sets out the 
powers of the Commission over non-beverage users. 


Section 53-325, C. S. Supp. 1941, sets out the classes of licenses and 
provides in subsection (g) for a non-beverage user’s license and states 
that a non-beverage user’s license shall allow the licensee to purchase 
alcohol from a licensed manufacturer or distributor without the imposi- 
tion of any tax upon the business of such licensed manufacturer or dis- 
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tributor as to such alcohol to be used by such licensee solely for non- 
beverage purposes. 


Section 53-326, C. S. Supp. 1941, Subdivision (8) fixes the amount 
of the non-beverage user’s license, which license runs all the way from 
$5.00 to $250.00, depending upon the amount of alcohol which the 
licensee intends to purchase. 


Section 53-334, C. S. Supp. 1941, provides that no manufacturer, dis- 
tributor or wholesaler shall sell or deliver any package containing al- 
coholic liquor manufactured or distributed by him for resale, unless the 
person to whom such package is sold or delivered is authorized to receive 
such package in accordance with the provisions of this Act, and further 
provides for the revocation of the license of such manufacturer or dis- 
tributor or wholesaler should this section be violated. 


Section 53-350, C. S. Supp. 1941, sets out the taxes to be imposed 
upon alcoholic liquors, together with some exemptions, which exemptions 
include the following: 


“(a) However, such tax is not imposed upon any alcohol, or 
wine, whether manufactured in or imported into this state 
when sold to a ‘non-beverage user’, * * *” 


Section 53-301, C. S. Supp. 1941, provides that nothing contained in 
said Act shall prevent any duly licensed practicing physician or dentist 
from possessing or using alcoholic liquor in the strict practice of his 
profession or in a hospital or institution caring for the sick and dis- 
eased persons, from possessing and using alcoholic liquor for the treat- 
ment of bona fide patients of such hospital or other institution. 


It is our opinion that this last section cited only covers the rights 
of a hospital to the possession of alcoholic liquors used in the treatment 
of patients, that the section of the statute concerning a non-beverage 
user’s license exempts such a user from the payment of any tax upon 
the alcoholic liquors used, but we find no provision in the statute which 
exempts a hospital from the duty of obtaining one of the licenses set 
out by the statute. 


We also fail to find any provision in the statute which would allow 
any manufacturer, distributor or wholesaler to sell alcoholic liquors 
to anyone unless they had the right to receive the same, which in our 
opinion means that the receiver must possess one of the licenses set 
out in the statute. 


It might be claimed that Section 2, Article VIII, Constitution of 
Nebraska, is being violated in that this is an attempt to tax the state 
or its governmental subdivisions, but it is our belief that any objection 
along this line is not well taken for two reasons. The first reason is 
that the tax referred to in this section of the constitution refers to the 
property of the state and its governmental subdivisions and not to excise 
taxes and the like as the Nebraska Court so expressed in the case of 
State of Nebraska v. Cheyenne County, 127 Neb. 619, 256 N. W. 67. 
The second reason is that the matter under consideration is a license and 
not a tax. One of the distinctions between a license and a tax is that 
a tax is levied for the purpose of raising revenue, whereas a license is 
imposed solely for the purpose of collecting enough funds to administer 
the law concerning a certain business or profession. It is our opinion 
that the licenses set out for a non-beverage user could not be justly 
classified as a tax for the reason that the amount of such licenses is so 
small that it can readily be seen that they would no more than cover 
the cost of the administration of this Act and provide funds for the 
supervision of such licenses. 
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From the above it is our opinion that it is necessary for a county 
hospital to obtain a non-beverage user’s license under the Nebraska 
Liquor Control Act. 


Trusting this answers your question satisfactorily. 


May 14, 1942 
Mr .Edmund W. Hollstein, County Attorney, Rushville. 


In your communication of May 6 you ask the opinion of this office 
as to whether Sec. 53-363, Comp. St. Supp. for 1941, provides a penalty 
for the sale of alcoholic liquor without a license. 


The section to which you refer provides: 


“Any person who * * * sells alcoholic liquor at any place 
within the state without having first obtained a valid license 
so to do under the provisions of this Act * * * shall for a first 
offense be fined not more than five hundred dollars,” etc. 


This same section also prohibits, in disjunctive form, the manufac- 
ture, importation and distribution of alcoholic liquors without a license, 
but this has no bearing on the question, and it is quite plain, in our 
opinion, that this quoted section prohibits and provides the penalty for 
the sale of intoxicating liquor without a license. 


You also refer to the matter of sale of intoxicating liquor to minors. 
Under Sec. 53-363 a sale is prohibited if the seller does not have a license, 
whether the purchaser be a minor or an adult. A licensee is prohibited 
from selling to minors by Sec. 53-338, Comp. St. Supp. 1941. 


LOAN COMPANIES 
January 18, 1939. 
Secretary of State. 


Reference is made to your communication of January 9th, wherein 
you state: 


“Will you please advise us if, under the provisions of this act 
(Chapter 204, Laws of Nebraska, 1915, and Acts amendatory 
thereof, now appearing as Sections 45-112 to 45-123, C. S. 1929) 
it is necessary to publish notice as required for the original 
application before each license can be renewed or whether we 
may renew our licenses each year without complying with the 
provisions as to a new license.” 


You are advised that, in the opinion of this office, the word ‘“re- 
new”, as used in Section 45-113, should be construed to mean “granted” 
or “issued anew”. Therefore, all provisions applicable to the ap- 
plication for and issuance of a new license under this act apply with 
equal force to an application for the renewal of the license. This would 
include the publication of notice as required by Section 45-114, C. S. 
1929. 
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June 26, 1941 
Honorable Wade R. Martin, Director of Banking. 
You say: 


“1. L. B. 282 provides for penalties of a severe nature indicated 
in Sections 14 and 27. Does the act contemplate that such pen- 
alties apply only to licensees as defined in the act or do they 
apply to any person lending money at a rate exceeding nine 
per cent per annum? 


“2. Do you consider Sec. 45-105 relating to usury repealed by 
implication or does this section still apply and any person not 
licensed under L. B. 282 subject only to the loss of interest as 
a penalty for violation? 


“3. Would you clarify for our benefit the law relating to install- 
ment selling wherein, it is our understanding that a contract 
between a seller and purchaser of goods or merchandise is ex- 
empted even though the contract exceeds nine per cent per 
annum ?” 


1. Section 14 of L B. No. 282 provides a penalty for non-licensees 
who violate the provisions of the act. You will note that said section 
provides for a fine of not less than one hundred dollars or not more 
than one thousand dollars, or imprisonment in the county jail for not 
less than ninety days or not more than one year, or both. Further said 
section provides that a violation by non-liceuasees of this act in con- 
nection with any indebtedess, however acquired, shall render such in- 
debtedness void and uncollectible. Section 27 provides the penalty for 
licensees who violate the provisions of the act, which is a fine of not 
less than one hundred dollars nor more than one thousand dollars or 
imprisonment in the county jail for not less than thirty days nor more 
than six months, or both. Said section also provides that any contract 
of loan, in the making or collection of which any act is done which con- 
stitutes a violation of the act, shall be also void and uncollectible both 
as to principal and interest. 


2. We do not consider that Section 45-105, Compiled Statutes of 
Nebraska for 1929, is repealed by L .B. No. 282. Said section is still 
applicable to any person who is not engaged in the loan business but 
may make a loan and contract for interest in excess of nine per cent per 
annum. The determining factor as to whether or not the making of a 
loan and charging more than nine per cent per annum interest sub- 
jects such lender to the penalties of L. B. No. 282 is whether or not such 
person is engaged in the business of making loans. We do not believe 
that the legislature intended penalties of L. B. 282 to apply to an in- 
dividual who may through inadvertence or ignorance of the law contract 
for a rate of interest which may be in excess of the maximum allowed, 
but such penalties were intended to apply to any person who engages in 
the business of loaning money and then violates said law. 


3. L. B. No. 282 does not control sellers of merchandise who make 
an additional charge where payment is to be made in installments over 
and above the cash price for such merchandise. Our Court held in 
Grand Island Finance Co. v. Fowler, 124 Neb. 514, 247 N. W. 429, that 
“a dealer in automobiles may in good faith sell a car on time for a 
price in excess of the cash price without tainting the transaction with 
usury, though the difference in price may exceed lawful interest for a 
loan.” This same rule has been affirmed in several later cases. 


At the present time there are some loan companies who have ar- 
rangements with sellers of merchandise whereby the loan company 
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fixes the price which is to be charged over and above the cash selling 
price of such merchandise. The purchaser executes the notes, condi- 
tional sale contracts or mortgages direct to the loan company and the 
loan company pays to the merchant his cash selling price and retains 
the additional charges for the use of the money. Where the charge so 
made exceeds that permitted by law for the loan of money, we are of the 
opinion that any person engaging in such practice whether they be a 
licensed company or not are subject to supervision by your Depart- 
ment and are subject to the penalties of L. B. 282, since the arrange- 
ment is a mere device or subterfuge to evade the law. 


August 2, 1941 
Honorable Wade R. Martin, Director of Banking of the State of Nebraska 


We are in receipt of your letter of July 14 enclosing memoranda 
submitted to you by Mr. Johnson in which he discusses the two possible 
interpretations that might be given Section 15 of L. B. 282 with refer- 
ence to the method of computing the service charge on loans made under 
said law. 


Subdivision (b) of said section provides as follows: 


“A service charge of one-tenth of the amount under one thou- 
sand dollars received and retained by the borrower, but no 
brokerage or service charge shall be made on any such amount 
in excess of one thousand dollars and such service charge shall 
not be paid, received or deducted in advance, but may be made 
payable in installments computed on an actuarial basis together 
with the regular payments on the loan, and which service 
charge shall be deemed to have been earned in full at the ex- 
piration of twelve months from the date of such loan, and 
which shall be returned or credited to the borrower on an 
actuarial basis if the loan is paid or renewed within said 
twelve month period: Provided, a service charge shall not be 
contracted for, charged, collected or received more than once 
in any twelve month period on any renewal, extension or 
transfer of any loan unless the service charge of said loan 
which is being renewed, extended or transferred, is payable in 
installments computed’ on an actuarial basis during-the period 
of the loan and the charge for any unexpired period is credited 
to the borrower; and provided further, that where loans are 
made for a period of less than twelve months, the service charge 
shalt not exceed that part of ten per cent which the period of 
the loan bears to twelve months. In the event that a loan is 
made for a longer period than twelve months, an additional 
service charge may be made at the end of twelve months on 
the unpaid balance, in the same manner and at the same rate as 
though a new loan was being made.” 


The term actuarial basis is defined in Section 1 of the act to mean 
“a basis of proration according to the unpaid principal amount and the 
period of the loan.” 


L. B. 282, as originally introduced, provided for interest at the rate 
of two per cent per month computed on outstanding balances and no 
brokerage, service or other charge was permitted. Later an amendment 
was introduced which provided for a charge of interest on unpaid bal- 
ances and a service charge of one-tenth of the amount of money actually 
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loaned, which service charge could not be collected in advance but could 
be made payable in prorata installments, together with the regular pay- 
ments on the loan. Under this provision it was clear that the legisla- 
ture intended that the collection of the service charge became fixed at 
the time of the making of the loan and was not based upon performance 
of the contract by the borrower. Section 15 was then amended to its 
present form and the provision made that said service charge could 
be made payable in installments computed on an actuarial basis, to- 
gether with the regular payments of the loan. 


While the act provides that at the time of the making of the loan 
the service charge may be made payable in installments computed on 
an actuarial basis, there is no authority for increasing the amount of 
these payments because payment on principal is not made according to 
the terms of the contract. Therefore, the collection of the service 
charge becomes fixed at the time of the making of the contract and the 
amounts to be collected at subsequent dates cannot be increased be- 
cause of the failure of performance. To permit the collection of the 
service charge according to the actual performance rather than antici- 
pated performance of the contract would be the same as permitting a 
definite percentage per month on unpaid balances to be collected. This 
method was definitely turned down by the legislature. Section 15 further 
provides that the service charge shall be deemed to be earned in full at 
the expiration of twelve months from the date of the making of the 
loan. This provision would indicate that the intent of the legislature 
was that the maximum amount of service charge that could be col- 
lected during any twelve month period would be one-tenth of the amount 
of money actually loaned. To permit a collection of the service charge 
on the basis of performance would mean that in cases where the bor- 
rower becomes delinquent in his payments the service charge would 
be earned in full prior to the expiration of the twelve month period. 
In fact, if no payments were made on the loan, the entire service charge 
would be earned in full at the expiration of six and one-half months, 
and if an extension or renewal of the loan were made no credit would 
be due the borrower. An additional service charge of ten per cent of the 
amount of the new loan could then be charged the borrower which might 
result in the payment of almost two full brokerage charges during a 
twelve month period . 


There could be no object in the legislature dividing the charges into 
interest and a service charge if both were to be computed in the same 
manner. If such were their intention they would have adopted the 
original provision of the bill allowing a fixed percent per month on un- 
paid balances, and, while it is true that the loan company will receive a 
lesser return for the use of their money from the borrower whose pay- 
ments are delinquent, we believe that the legislature intended to fix the 
limit upon the amount of charges that could be made in a case where 
conditions subsequent to the making of the loan have placed a borrower 
in a position where he becomes unable to fulfill the terms of his con- 
tract. As stated by one court ‘“‘the purpose of the license loan act is not 
to limit the profits of lenders but to lighten the burden of indigent 
borrowers.” The borrower, who, through circumstances beyond his 
control, such as unemployment, sickness, doctor and medical bills, etc., 
may become unable to meet the terms of his contract, is entitled to 
have a limitation placed upon the amount of additional charges that he 
may be required to pay upon his loan and this, we believe, the legislature 
intended to do. 


ie — 


August 28, 1941 
Honorable Frank Marsh, Secretary of State. 
You say: 


“This office has received a letter from a small loan company 
in the State of Nebraska inquiring as to whether or not they 
ean collect the money that they now have loaned out if they 
do not take out a new license under the new act which goes 
into effect August 24, and which requires a new license be 
issued them within thirty days thereafter. 


“This office would appreciate an opinion from you on this 
matter.” 


We are of the opinion that a licensee under the loan law which was 
repealed by L. B. 282 may make collection of their outstanding loans 
subsequent to August 24, 1941, without meeting the qualification for the 
continuation of their license as provided by said act. Their business 
would, however, be limited to collection of existing loans, and they 
would not be permitted to make any renewals or extensions of such 
loans and charge a greater interest than nine per cent per annum on 
outstanding balances. No brokerage or service fees would be allowable 
on any renewal or extension subsequent to the effective date of L. B. 
282, and this will be true even though the original contract signed by 
the borrower provides for an automatic renewal of said contract. 
Such renewals would be subject to the provisions of the present law, 
and a charge greater than nine per cent per annum on unpaid balances 
by a non-licensee would be a violation, and cause the entire loan to 
become void and uncollectible, as well as subjecting the lender to 
criminal prosecution. 


November 15 ,1941 
Honorable Wade R. Martin, Director, Department of Banking. 
You say: 
“We have a situation as follows: 


“The Douglas Investment Company of Omaha is a reported 
holding company for the Merchants Investment Company of 
Omaha, the latter operating as a licensed lender under Legis- 
lative Bill No. 282. The Merchants Investment Company sell 
practically all of its receivables within a day or two after their 
meking to numerous banks in this state, and possibly other 
states. These receivables are sold without recourse on the 
Mercharts Investment Company but supported with a re- 
purchase agreement with the Douglas Investment Company, 
whicit re-purchase agreemnt is kacked by a sizeable amount 
of high-rated bonds held in trust by the First National Bank 
of Omaha. 


“Our question for your consideration is, ‘Who is liable under 
Legislative Bill No. 282 as to the receivables sold out without 
recourse, and if the holding bank is liable, should it be a 
licensed lender ?’” 


There is no provision in Legislative Bill No. 282 which would 
prevent a company licensed thereunder from selling its notes and con- 
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tracts, and if these loans were made in conformity with the law they 
would be valid in the hands of a purchaser in due course, even though 
such purchaser is not a licensed lender. 


We are of the opinion, however, that any defense existing against 
the collection of such note by the licensee would also exist against a 
holder in due course. This question has never been determined by the 
Supreme Court of our state and there is some difference in the authori- 
ties from other states, but we are inclined to agree that the rule laid 
down in Cuneo v. Bornestin, 269 Mass. 232, 168 N. E. 810, is the 
logical rule. In this case it was held that a note made in violation of 
the law was void from its inception and of no validity in the hands of 
a holder in due course. The court said: 


“The purpose of the small loan act was to prohibit the un- 
licensed business of making small loans and to prevent an ex- 
cessive rate of interest on such loans. The statute was passed 
as a protection to the borrower; it was intended to make the 
statute effective and to prevent its evasion by endorsing notes 
given for such loans to third parties. It would afford little 
protection to a borrower if the notes given contrary to a stat- 
ute would be valid in the hands of a holder in due course.” 


Therefore, in the case which you present the holding banks would 
not be required to have a small loan license, but if the loans were made 
in violation of the provisions of Legislative Bill No. 282 such loans 
would be void and uncollectible even though the bank was a holder in 
due course. 


June 27, 1942. 
Mr. Wade R. Martin, Director of Banking. 


You ask our opinion as to whether or not an industrial loan and 
investment company organized, licensed and operating in one town in 
the State of Nebraska can open branch offices for the purpose of .carry- 
ing on a loan business in such branches. You state that the branches 
are for the purpose of making loans and not for the purpose of receiving 
funds or issuing certificates of indebtedness or investment, and that such 
branches have been duly licensed under Legislative Bill No. 282. 


Section 8-906 Compiled Statutes Supplement for 1941 pertaining 
to the powers of an industrial loan and investment companies states 
as follows: 


“Corporations organized or licensed under this act shall have 
all of the powers conferred by the laws of this state upon gen- 
eral corporations, except as by this act specifically limited and 
in addition the powers by this act specifically conferred upon 
industrial loan and investment companies.” 


In view of said section we are of the opinion that it is within the 
power of an industrial loan and investment company to operate a duly 
licensed loan company in another city or town. As director of Banking 
you have the power however to deny such license, if you feel that such 
operations were hazardous to such industrial loan and investment 
company. 
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LOTTERIES 
December 13, 1939. 
Mr. William Keeshan, County Attorney, Albion. 


You state that a certain grocery store is giving a coupon with each 
25c purchase, the stub of the coupon being placed in a box and one 
drawn out at the end of each week, at which time the holder of the 
coupon with the same number is awarded a box of groceries, and in- 
quire as to whether or not this is prohibited under our state laws. 


This plan is clearly a lottery and is prohibited by the laws of Ne- 
braska. See Retail Section of Chamber of Commerce of Plattsmouth 
v. Kieck, 128 Neb. 13, 257 N. W. 493. 


May 1, 1939 
Mr. John H. Wiltse, County Attorney, Falls City. 


Reference is made to your communication of April 12, received in 
this office on April 22, 1939, in which you say: 


“We have some slot machines but do not know who they 
belong to. The statute does not seem to provide any method 
of confiscating the machines. 


“I understand that in Nemaha County they have gone to Dis- 
trict Court in similar cases and got an order from the court 
directing the sheriff to destroy the machines and directing him 
to turn the funds over to the school fund of the county.” 


“Please advise me whether this is the proper procedure.” 


Assuming, as we do, that the slot machines to which you have 
reference are the ordinary automatic type of slot machine, it is the 
opinion of this office that they may and should be summarily destroyed 
by the officer in whose hands they fall. 


Since their use and keeping is prohibited by statute, they are to be 
considered as nuisances. 46 C. J. 707. The right of summary abatement 
of such nuisances, without judicial process or proceeding was an estab- 
lished principle of the common law, which has not been regarded as 
being abrogated by the provisions of constitutions for the protection of 
life, liberty and property, although the exercise of the right might 
result in a destruction of property. 46 C. J. 755. Things which are 
capable of no use for lawful purposes are not the subject of property. 
They cannot be recovered in replevin, nor will damages be given for 
their loss or injury. They are outlaws and nuisances. Stanléy- 
Thompson Liquor Company v. People, 168 Pac.. 750; Lawton v. Steele, 
23 N. E. 878; Mullen & Co. v. Mosley, 90 Pac. 986. 


In many states, including the states in which the above-cited cases 
arose, there exist statutes authorizing the destruction of gambling 
devices. No such statute exists in the State of Nebraska. However, 
we believe these statutes are merely declaratory of a power existing 
under the common law. 


You ask whether it is proper procedure to apply to the District 
Court for an order directing the destruction of such machines. As to 
this, we would say that there is no statute authorizing this procedure 
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in Nebraska, and that we believe the sheriff has the necessary authority 
without an order of the District Court. However, an officer of the law 
can never be wrong in submitting a matter of this kind to a court of 
general jurisdiction if the court is willing to entertain a proceeding 
such as you describe. 


If the Court, on the other hand, does not desire to enter an ex parte 
order of this kind, we believe the officer would have the power to 
destroy and would be entirely safe in destroying such gambling devices 
as are capable of no lawful use. 


April 29, 1939 
Mr. William Keeshan, County Attorney, Albion. 


Reference is made to your communication of April 19, wherein 
you say: 


“The Mayor of the City of Albion has requested that I write you 
for your opinion as to the legality of the machines commonly 
known as pin ball machines, also punch boards, slot machines, 
number jars and other games constructed along the same line.” 


It is the opinion of this office that all of the devices mentioned in 
your communication may be gambling devices, but that the question 
whether they are or are not gambling devices is one of fact in each 
instance. If the owner of the device gives either merchandise or cash 
of unequal value to persons playing the devices, based upon the score 
made by the player, or upon chance, the device so used would con- 
stitute a gambling device. 


We believe the rule to be that it these machines are for amusement 
only, and do not themselves pay prizes, and the proprietor or owner 
pays no prize—in other words, if it is impossible to win anything 
whatever by playing the machine, then it would not be a gambling 
device. On the other hand, if the machine itself or the owner thereof 
pays to players any prize as the reward of chance or of skill in the 
playing of the machine, whether the prize be cash, merchandise, or 
simply the privilege of additional free plays, then the device would 
be a gambling device and prohibited by the statutes. 


Some machines of the kind you describe in your letter, particularly 
some slot machines, are so constructed mechanically that they auto-_ 
matically pay prizes under certain circumstances. Such machines, of 
course, would in and of themselves be gambling devices. 


June 4, 1940 
Mr. George W. Lang, Acting State Sheriff. 


In your letter of June 3, you ask for our opinion covering the opera- 
tion of slot machines, pin-ball machines and punch boards. Section 28- 
946, Compiled Statutes of Nebraska for 1929, appears to clearly answer 
your inquiry and reads as follows: 


“Whoever shall set up or keep any gaming table, faro, bank, 
keno or other kind of gambling table or gambling device or 
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gaming machine of any kind or description, under any denom- 
ination or name whatsoever, adapted, devised and designed for 
the purpose of playing any game of chance for money or 
property, except billiard tables, or who shall keep any billiard 
table for the purpose of betting or gambling, or shall allow 
the same to be used for such purpose, shall, upon conviction, 
be punished by a fine of not less than three hundred dollars, 
and not exceeding five hundred dollars, or be imprisoned in the 
penitentiary not exceeding two years.” 


September 26, 1940. 
Mr. S. S. Diedrichs, County Attorney, North Platte. 


In your communication of September 19, you ask the opinion of 
this office on several matters, which we will endeavor to answer in 
their order: 


You first ask: 


“1, Is it illegal to set up or keep a gum vending machine which 
delivers a ball of gum every time a penny is deposited but 
which, also, has a mechanical device with copies of the pack- 
ages of leading cigarettes mounted on three revolving reels. 


It is stated in writing on the machine that the party depositing 
the coin attempts to line up three of a kind of the cigarette 
packages for amusement only. Of course the machine is in- 
tended to pay off cigarettes but in the absence of proof that the 
owner does pay off in cigarettes, would the additional amuse- 
ment had above the sale of gum delivered, make this a gambling 
device ?” 


In our opinion, a device such as you describe, and operated as you 
describe would probably not constitute a gambling device, unless it is 
used for gaming purposes. If, in fact, the machine is used purely for 
amusement purposes and no prize or premium of any kind is given 
for a successful attempt to line up three of a kind of cigarette packages, 
as you say is the object of the machine, then it is obvious that nothing 
of value is given in the form of a prize or premium. You state, how- 
ever, that: “Of course the machine is intended to pay off cigarettes.” 
If the machine is so used, it would, no doubt, constitute a gambling 
device, but it would be neecssary in a prosecution for its possession 
or maintenance, that you prove beyond a reasonable doubt that the 
machine was so used. 


“2. Does the County Attorney or Sheriff have a right to sum- 
marily destroy gambling devices without a Court order and 
before conviction of the guilty party.” 


This office, on May 1, 1939, gave an opinion to Mr. John H. Wiltse, 
the County Attorney at Falls City, Nebraska, which may be of some 
assistance to you. A copy of this opinion is enclosed herewith. 


If, however, the gambling devices are in the possession of the offi- 
cer under a search warrant, and it is known to whom they belonged, in 
our opinion, it would be improper to destroy the devices summarily. 
This would be definitely wrong if a criminal prosecution were being 
brought against the owner or possessor. Ordinarily, the property taken 
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under a search warrant for gambling devices should be disposed of in 
accordance with Sections 29-806 to 29-807, Compiled Statutes for 1929. 


“3. What should be done with the money found in a gambling 
device?” 


As to this, we find no statutory authority for any particular dis- 
posal of money found in a gambling device, and we can find no statute 
covering the disposition of unclaimed money in general. However, Sec- 
tion 29-801, Compiled Statutes Supplement for 1939, authorizes the 
issuance of a search warrant for gaming devices and money won by 
unlawful gaming. Section 29-805, Compiled Statutes for 1929, provides 
as follows: 


“When the warrant is executed by the seizure of the property 
or things described therein, the same shall be safely kept by the 
magistrate to be used as evidence.” 


If the gambling devices mentioned in your question were taken un- 
der a search warrant, it is our opinion that the officer would be safe in 
following the statute above quoted, and that it would be his duty to do so. 


If any person is convicted of any gambling offense, who was in 
possession of the money before it was taken, then under Section 29-808, 
Compiled Statutes for 1929, the money would be liable for the payment 
of any judgment against such person. 


If the gaming device was taken without a search warrant, and 
was found to contain money won on or by means of the gaming device, 
the oniy thing we can suggest is that the money be taken out of the 
machine, and paid into the county treasury, taking proper receipts 
therefor. 


“4, Where there is no proof that pin ball games are played for 
anything but amusement, can they be considered as gambling 
devices, or are pin ball tables which offer free games for a 
certain score, gambling devices?” 


This question is perhaps answered by our opinion of April 29, 
1939, to Mr. Wililam Keeshan, and we, therefore, enclose a copy of 
that opinion. 


"5. Is the game of ‘Keno’ which is prohibited by special statute, 
the same game as the game commonly called ‘Bingo’?” 


The prohibition to which you refer is found in Section 28-946, 
Compiled Statutes for 1929, which is as follows: 


“Whoever shall set up or keep any gaming table, faro, bank, 
keno or other kind of gambling table or gambling device or 
gaming machine of any kind or description, under any denom- 
ination or name whatsoever, adapted, devised and designed 
for the purpose of playing any game of chance for money or 
property, except billiard tables, or who shall keep any billiard 
table for the purpose of betting or gambling, or shall allow 
the same to be used for such purpose, shall, upon conviction, 
be punished by a fine of not less than three hundred dollars, 
and not exceeding five hundred dollars, or be imprisoned in the 
penitentiary not exceeding two years.” 


Keno is a very ancient game, which has undergone a number of 
variations in past years. It is defined by the Encyclopedia Americana 
as follows: 
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“Keno, or Kino, a variation of lotto. In its modern form it is 
used for gambling purposes. For this purpose a hollow globe 
and 99 balls, each numbered consecutively from one upwards, 
are used, the balls are well shaken while in the globe, from 
which they are allowed to issue one by one upon which each 
number is called by the roller as it appears. The game, which, 
in its gambling form, is said to be of American origin, is 
purely one of chance. The players purchase cards upon each 
of which are printed four rows of five figures each. As the 
balls make their appearance, they are checked up by the 
holder of the cards, and the first one getting five numbers in 
a row on his card calls out ‘Keno’ indicating that he is the win- 
ner and, as such, entitled to the stakes of all the players mifius 
the percentage allowed to the ‘bank’. The hollow globe in 
which the numbered balls are placed is called a ‘goose’. It is 
so placed that it can be revolved rapidly on its own axis, thus 
securing a proper mixing of the balls.” 


We do not find where the Supreme Court of Nebraska has defined 
keno, but the above definition is substantially that adopted by the 
Courts in Tortis v. State, 27 Ark. 360, and Miller v. State, 48 Ala. 122. 


In our opinion, the prohibition goes to the gaming device rather 
than the name under which it is known, and if the game commonly 
called “bingo”, as referred to in your letter, appears to be, in fact, 
keno, it would be prohibited by the above-quoted statute. 


“6. I have stored at the present time, some three to five thou- 
sand dollars worth of pin ball tables, slot machines and other 
like devices. I have been approached from time to time that 
as a practical matter, these gambling devices should be sold to 
someone in a State like Nevada where gambling is legal. 
Under the search warrant statute as I read it, these machines 
are to be destroyed. Is there any way that the Court could 
be justified in making an order that these machines be sold to ~ 
a party outside the State and who resides in a State where 
gambling is legal with the understanding that the machines 
are to be transported to the State where they have legal 
existence ?” 


We know of no authority for the Court to make an order such as 
you suggest. 


Section 29-807, Compiled Statutes of Nebraska for 1929, directing 
the destruction of gaming devices upon conviction of the offender, is 
the only statute which we can find concerning the disposition of such 
articles. 


April 1, 1940 
Mr. W. Keith Peterson, County Attorney, Center. 


Reference is made to your communication of March 26th in which 
you ask the opinion of this office as to whether a certain scheme or 
device is a lottery. The arrangement is described by you as follows: 


“The merchant has an installment contract, a copy of which is 
enclosed herewith, by which he induces individuals to purchase 
clothing or other merchandise from his store by the payment of 
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$2.00 down and $1.00 a week for 23 weeks. While it is not set 
forth in the installment contract the purchaser, as an induce- 
ment to get them to sign the contract, are informed that once 
a week during the term of the contract a drawing will be 
had and the person whose name is drawn will receive a suit 
free of charge. This drawing was done each week until 23 or 
4 weeks have expired. However, the person whose name is 
drawn and who receives a suit is automatically dropped as a 
member of the “suit club” and he enters into an agreement, a 
copy of which is enclosed herewith, whereby he agrees to, 
upon the delivery of the suit, to do certain advertising dis- 
tribution for the merchant and is to receive therefor $1.00 per 
week credit for such work as he is directed to do until the 
balance that would have been due if he had not received the 
suit, has been paid in full. He does not actually receive the 
$1.00. It is just charged upon the books of the clothing mer- 
chant and he hands out some sort of advertising material if he 
desires. The drawing is made in the State of Iowa by a custom 
tailor from whom the clothing merchant orders the suits, 
and the lucky number is sent by mail to the clothing merchant 
and he in turn informs the lucky person of his good fortune 
and then delivers him the suit.” 


The installment contract enclosed with you rcommunication is 
simply an ordinary agreement whereby the purchaser purchases certain 
merchandise and agrees to pay a certain amount each week until the 
full purchase price is paid. 


There also accompanies your letter a typewritten agreement 
whereby the customer upon receipt of certain merchandise agrees to do 
certain advertising distribution for the merchant for which he is to re- 
ceive a credit of $1.00 per week. 


Notwithstanding the apparent ingenuity which has been displayed 
in the conception of this scheme, it still contains all of the three ele- 
ments of a lottery and in our opinion it constitutes a lottery and con- 
sequently its operation is in violation of the law. The Courts have said 
that no soooner does a Court attempt to define a lottery than human 
ingenuity undertakes to design a scheme without the definition, but 
that it is probable that it is impossible to avoid the lottery laws by 
these gift enterprise schemes, by any method short of the actual giving 
away of money. The Court, of course, looked to the substance rather 
than the form of these schemes with the intention of preventing the 
mischief at which the lottery legislation is directed, and we feel there 
is no possibility that any court would hold this scheme or device is not 
a lottery. 


May 16, 1939. 
Mr. Arnold Van Borkum, County Attorney, Beatrice. 


Reference is made to your communication of May 3, wherewith you 
enclose an advertisement published recently in the Beatrice Daily Sun 
and a handbill recently distributed in Beatrice by two local theatres. 
You ask whether these schemes constitute any violation of the lottery 
laws of this state. 


Reference to the handbill, which you enclosed, discloses an ordinary 
advertisement for a film and, in addition, the following, which is written 
on the handbill: 
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“Attention Beatrice!—The Month of May Is ‘Hellzapoppin 
Month’... 


At the Rivoli and Fox Theatres 


We have booked the greatest line of big pictures we have ever 
offered ... and we’re going to pay you to see ’em... 


HERE’S HOW TO WIN 
$100.00 IN CASH PRIZES GIVEN AWAY DURING MAY 


For the Largest Line Party (of Adults) Attending These The- 
atres During May... 


PREV OLD. scsiss dasiscanstit sapscsbuaransntccreopenet patti saanceth ddbyesystvsbastaiioiandaveseiveste $30.00 
OR panscaksesinsasinendh vena hnisedadeny eta salreh eatausctegiaan ncaa iinticontinus anaincsstvevlentee 20.00 
For the Oldest Man or Woman Attending During May... 
RIVOLI .... 


FOX .... 


To the first man or woman attending who has never seen a talk- 
ing picture—(must have three witnesses) 


RIVOLI 


To the first four men or women seeing every change of 
program... 
in éither theatre during May... 


$25.00 IN PRIZES 


ALSO 200 FREE TICKETS GIVEN AWAY—IF YOU SEE 
EVERY CHANGE” 


This advertisement, which you enclosed in the form of a newspaper 
clipping, is in the form of an ordinary advertisement, but in one corner 
are contained the following words: 


“ATTENTION LADIES — 


Caliente dinnerware given Monday Tuesday & Weds. of each 
week. From now on—This week a beautiful blue cup.” 


We assume, in writing the letter, that you did not intend to use the 
word “lottery” in the narrowest sense, since you ask the general 
question whether these schemes are violations of the lottery laws. 


First, as to the handbill: Without going into a long distance discus- 
sion of whether or not this constitutes a lottery, it may be said that 
very probably the element of chance is sufficiently present to render 
the scheme of lottery. It is, however, undoubtedly, a gift-enterprise 
within the meaning of Section 24, Article III, of the Constitution, and 
within the meaning of Section 28-965, Compiled Statutes of Nebraska for 
1929. This Section is as follows: 


“Whoever sells or offers for sale any real estate or article of 
merchandise of any description whatever, or any ticket of ad- 
mission to any exhibition or performance or other place of 
amusement, with a promise, expressed or implied, to give or 
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bestow, or in any manner hold out the promise or gift or be- 
stowal of any article or thing, for and in consideration of the 
purchase of any other article or thing, whether the object shall 
-be for individual gain, or for the benefit of any institution 
of whatever character, or for any purpose whatever, shall be 
held to be engaged in a gift enterprise which is hereby de- 
clared to be unlawful and upon conviction thereof shall be fined 
in any sum not exceeding five hundred dollars, or imprisoned 
in the county jail not exceeding six months, or both.” 


It will be observed that the language of the statutes is extremely 
broad. It has been held that constitutional provisions prohibiting lot- 
teries and gift-enterprises are to be liberally construed with a view to 
preventing the mischief intended to be prohibited. 


Second, with respect to the advertisement: It is not so clear that 
this is a gift-enterprise—that is, it is not clear from the advertisement 
itself. If this is some device where dinnerware is given away to patrons 
of the theatre by some scheme of chance, or some other method of 
selection, it would, of course, be a gift-enterprise, if not a lottery. 
However, if the theatre gives a beautiful blue cup to every patron, 
another question might arise. In order to answer your question with en- 
tire satisfaction, it would be necessary to have the details of the scheme 
as it develops in actual operation. 


While gift-enterprise schemes, such as that described, may, per- 
haps, be considered trivial, the fact remains that they do come within 
the definition of a gift-enterprise and the framers of the Constitution 
have seen fit to prohibit them. With the wisdom of the constitutional 
provision, we are, of course, not concerned, but must and should as- 
sume that the Constitution expresses the supreme will of the people of 
the State of Nebraska. 


March 9, 1939 
Mr. Daniel E. Owens, County Attorney, Benkelman. 


You state that for “Job Night” the management of a theatre 
puts up $10.00 as a prize, then on each Wednesday evening calls the 
name of some person at his theater and the person whose name is 
called gets the prize, if present. If this person is not present, the 
prize is increased by a similar amount and the same procedure is gone 
through each week until someone is present to claim the prize when 
his name is called, but that in addition to his being present, the one 
whose name is called must perform some menial task, such as taking 
tickets for five minutes, or sweeping the floor, or a small portion 
thereof. You inquire whether or not this constitutes a lottery. 


In the case of State v. Fox Beatrice Theater Corporation, 133 Neb. 
392, 275 N. W. 605, “Bank Night” was described and found to be 
a lottery. The “Job Night” plan appears to be a very thinly veiled 
attempt to evade the result of that decision. 


In our opinion “Job Night” as described is illegal and the operation 
of same cannot be permitted under our state law. 


January 25, 1940. 
Mr. Andrew D. Mapes, County Attorney, Norfolk. 
You state that an individual is seeking to sell a scheme to the 
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filling stations whereby filling stations would issue a receipt for each 
dollar purchase, in the upper left-hand corner of which receipt will 
be a letter of the alphabet, and that a prize will be given to any cus- 
tomer who gets receipts which can be arranged in certain designated 
alphabetical groups. For instance, a group of receipts with the letters 
A-B-C-D-E pays $2.50, a group with letters H-F-G-H-I pays $5.00 and 
so on. A last groups which can be arranged to spell the word SATIS- 
a poy $50.00. The scheme is sold under the trade name of 
“We Got It”. 


This plan is clearly a lottery and is against the laws of the State 
of Nebraska. You were right in so advising the persons involved. The 
question is so clear that we think the citation of cases is unnecessary, 
but, if you desire any further assistance from this office, please feel 
free to call upon us. 


February 10, 1939. 
Miss Grace Ballard, County Attorney, Blair. 


You orally requested this office for an opinion as to whether or not 
“pin ball’ machines are gambling devices. 


We do not have before us the machine or machines, or a written 
description of it or them, but assuming it or them to be a device 
or devices into which the operator inserts a coin, and thus releases one or 
more balls which bounce erratically down through a maze of “pins”, 
pegs or other arresters, the balls either coming to rest at the botton 
or in one of the several recesses or “skill holes’, whereby the operator 
in the former case wins nothing or, at the most, some article of mer- 
chandise worth less than the money deposited, or in the latter case 
wins something of greater value than the money deposited, or an op- 
portunity to play again, then and in that case, it is our opinion that the 
device described as above assumed is a gambling device. 


We call your attention to the following definition of a gambling 
device found in the opinion of the Wisconsin Supreme Court in the case 
of City of Milwaukee v. Johnson, 213 N. W. 335, syllabi numbers 17 
and 18: 


“An examination of the machine which is an exhibit in the 
case and an observation of its operation leaves no doubt in the 
mind of the court that it is a device which comes within the 
express prohibition of the ordinance, in that it is a slot machine 
into which money is played upon chance or upon the result of 
the action of such machine. The defendant contends that the 
machine is not a gambling device which violates the provisions 
of the ordinance here in question, because every player who 
deposits 5 cents in the slot is entitled to receive mints vended 
by the machine, which are alleged to equal the value of the 
nickel deposited in the machine. * * *.” 


“We fully concur in the reasons advanced in these cases for 
holding that such machines are gambling devices. * * *.” 


The above case was also cited in the latter case of City of Mil- 
waukee v. Burns, 274 N. W. 278. In this case, the Court discusses 
“pin ball’ machines for free plays, as well as for merchandise or money. 
That portion of the opinion applicable follows: 
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‘Tt is not necessary that we describe the mechanism of this 
pinball machine. It is construed and operated to appeal to the 
gambling instinct as do many of the other machines now quite 
generally in use. The officer testified that he had put six 
nickels into the machine before he won. It appears that there 
are various combinations on the machine. One must get a ball 
into the so-called ‘skill’ hole to win. If one can do this and 
also make certain other combinations, he wins free play tokens. 


Defendant testified: ‘The average person inserts five or ten 
cents in the machine. They win the chips and play them back 
in. I don’t cash a chip in the house. I don’t accept chips for 
merchandise.’ If this be true, if one wins, he gets only a certain 
number of free plays. 


“An examination of the machine, which is in court as an ex- 
hibit, and the evidence as to its mechanism and operation leave 
no doubt in the mind of the court that it is a device ‘into 
which money is or may be played or paid upon chance, or upon 
the result of the action of such device.’ The player has con- 
stantly before him the chance that he may win tokens entitling 
him to from three to twelve free plays. Clearly, this device 
comes within the express prohibition of the ordinance. Chance 
is the dominating element that determines the result of the 
game. What is said in City of Milwaukee v. Johnson, supra, 
although it involves a different type of machine, is applicable 
to the machine in question. The court said: ‘The machine 
makes an appeal to the gambling instinct, because the player 
has constantly before him the chance that the next play 
will assure him of the rights on the next succeeding play to 
secure from 2 to 20 trade checks. Were it not for this ap- 
peal to the gambling instinct, these machines, which attempt to 
adhere to the letter of the law while violating its spirit, would 
never have been placed upon the market.’ 


“This particular type of machine was involved in Shapiro v. 
Moss, 245 App. Div. 835, 281 N. Y. S. 72. There, the court 
said: ‘We are of the opinion that the element of chance in the 
operation of the machine now before us far outweighs that of 
skill. The test of the character of the game is not whether it 
contains an element of chance or an element of skill, but 
which is the dominating element that determines the result 
of the game.’ People ex rel. Ellison v. Lavin, 179 N. Y. 164, 
170, 71 N. E. 753, 755, 66 L.R.A. 601, 1 Ann. Cas. 165. The 
court further said: ‘This game, which relies for its popularity 
upon the gambling spirit innate in so many people and which 
from common knowledge is only a money-making device for 
the owner and at the expense of the player, should not be 
looked upon with favor by courts or those public officials who 
in any way exercise control over them. In our opinion, the 
-machine was designed primarily for gambling purposes, and, 
therefore, the commissioner of licenses exercised a proper 
discretion in refusing the license in question.’ 


“On the evidence, there was no issue for the jury. A verdict 
finding the defendant guilty of a violation of the ordinance 
as charged in the complaint should have been directed. Fail- 
ing in that, the court should have entered such judgment not- 
withstanding the verdict. Defendant’s guilt is established by 
his own testimony. Whether he redeemed the chips which the 
machine gave out either in cash or any form of merchandise 
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is wholly immaterial. In the first instance, the person play- 
ing the machine had to insert a nickel for which he received 
ten balls. If, upon playing the balls, he should happen to win, 
he received one or more chips which could be used to play the 
machine further in place of the nickels, so that in playing 
the machine, the chip had a value which would constitute it a 
gambling device. * * *.” 


May 13, 1940 
Mr. James T. English, County Attorney, Omaha. 


Under the “Screeno-Quiz” plan, as proposed for operation in the- 
aters, it appears that all participants must have purchased a ticket 
and be present in the theater. Each participant is given a card upon 
which are five rows of figures. AS numbers are called, he punches 
corresponding numbers on the card and when five numbers in a row are 
thus punched he calls out “Screeno” after which he is invited to the 
stage and permitted to take one of twenty-four numbered discs off a 
board. The number on the disc indicates a question which is then 
asked the participant and if he successfully answers the question he is 
awarded a cash prize. If the question is not correctly answered, the 
cash prize is not given at that time but will be added to the cash 
prize to be offered at the theater the following week. 


You inquire as to whether or not this plan is a Téttery. The case 
of State v. Fox Beatrice Theater Corporation, 133 Neb. 392, held 
“Bank Night” to be a lottery because the plan contained the elements 
of chance, prize and consideration. The only difference between 
“Bank Night” and the proposed “Screeno-Quiz” is that in the latter 
plan the process for determining the winner is a little more devious and 
complicated and everyone participating must be inside the theater, 
whereas in “Bank Night” people on the outside of the theater might 
participate and claim the prize within two minutes of the time it was 
awarded. 


In our opinion the “Screno-Quiz” plan is unquestionably a lottery 
under the ruling in State v. Fox Beatrice Theater Corporation. 


September 18, 1940. 
Mr. Leo M. Bayer, County Attorney, Alliance. 
You state: 


“A local tailor is operating a certain merchandising scheme in 
this city which I believe constitutes a lottery. One hundred 
members join a suit club and each pays $1.00 per week, and 
each week every member submits an advertisement. The one 
who submits the winning advertisement is given a suit of 
clothes for nothing. The advertisement is selected by a local 
publisher and the advertisement is run in the newspaper. Those 
who do not win but continue to pay for thirty weeks are given 
a suit at the end of that period.” 


Lotteries are prohibited in this State by the Constitution and have 
been made punishable by fine under the criminal laws (Section 28-962, 
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C. S. Nebraska 1929). This office previously considered a problem 
which was identical except that the winner was selected by the drawing 
of a number instead of by the selection of an advertisement. That was 
clearly a lottery. The question is, does the manner in which the win- 
ner is selected in this case change the result? From our examination 
of many cases, we have come to the conclusion that the elements of a 
lottery are: (1) The disposition of property, (2) upon a contingency 
determined by a chance of winning a prize; that is to say, one who has 
hazarded something of value upon the chance. If the foregoing elements 
are present in the scheme you suggest in your letter, it is a lottery. The 
first element is clearly present and we believe that the second element 
is also present. The chance which the members of the club take is 
that of getting a suit before they have paid for it in full. The ad- 
vertisements which are submitted purely for the purpose of effect- 
ing that contingency. Because it is not a business-like way to 
secure advertisements, we feel that the effect of the plan in this 
respect is merely a subterfuge to circumvent the statute. See People 
v. Hecht, 3 Pac. (2d) 399. 


Some of the language of the Nebraska Court in Retail Section of 
Chamber of Commerce of Plattsmouth v. Kieck, 128 Neb. 18, 16, sus- 
tains the foregoing view. The Court said: 


“If the scheme requires the goods to be sold for their market 
value, but, by way of inducement, each purchaser is given a 
chance to win a prize, the enterprise comes within the meaning 
of a lottery.” 


This language is applicable to the instant problem with but slight 
changes. Under the plan suggested, the goods are to be sodl at their 
fair market value, but, by way of inducement, each purchaser is given 
a chance to win a prize, the prize being cancellation of the balance 
of the purchase price. 


April 3, 1940 
Mr. Bern R. Coulter, County Attorney, Bridgeport. 


Reference is made to your communication of April 1, 1940. Therein 
you state that the owner of a store in your county has opened a 
suit club or credit club in which seventy or eighty persons have joined, 
each of whom pays $1.00 per week. On Saturday night a drawing is 
conducted and the holder of the lucky number is given a suit of clothes. 
At the end of thirty weeks all who have stayed in the club up to that 
time without drawing a suit of clothes are given a suit. Anyone who 
desires to do so may withdraw at any time and receive merchandise up 
to the amount he has paid in. You request the opinion of this office 
as to whether such a procedure violates the lottery laws of this state. 


In our opinion, assuming, of course, that the drawing of which 
you speak is by lot, this scheme contains all the elements of a lottery 
and is very definitely prohibited by the Constitutions and laws of this 
state. You state that the storekeeper contends that since each member 
receives a suit of clothes at the end of thirty weeks if his name has 
not been drawn at one of the drawings, and since each member has 
the right to withdraw at any time and receive merchandise up to the 
amount which he has paid in, the “club” is not a lottery but a “credit 
club.” The courts have held time without number that the fact that 
merchandise of an amount equal to the value of the money paid by 
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the participants is given to the participant, in no way affects the situa- 
tion. 


September 4, 1939 
Mr. Maynard M. Grosshans, County Attorney, York. 
Reference is made to your letter of August 29, in which you state: 


“We have in operation by a local merchant a merchandising 
scheme called a ‘Suit Club’. Under this plan sixty members are 
either induced or voluntarily become members of‘ the club, 
agreeing to pay $2 per week for fifteen weeks, and receiving 
after they have paid the sum of $30, the suit of clothes which 
they may have picked out or designated at the time of joining 
the club. However, each week during the existence of the 
club, each member submits a slogan and the operator of the 
plan selects therefrom one slogan, for which he gives a reward 
amounting to cancellation of all the remaining payments on 
the suit and immediate delivery of the suit. 

“In other words, the winner of the first week has paid $2 for 
his suit, the winner the second week $4 and ‘the final winner 
$28. Forty-five members of the club have paid $30 for their 
suits.” 


In order to constitute a lottery, three elements are necessary; prize, 
chance and consideration. The presence of the first two in the case 
which you cite are too obvious to need discussion, so the only question 
which presents itself is whether or not there is consideration. 


In State v. Fox Beatrice Theatre Corporation, et al., 133 Neb. 392, 
275 N. W. 605, the Court, in holding that “bank night” constituted a 
lottery, stated as follows: 


“Registered buyers of tickets bought more with their pur- 
chase money than the privilege of attending motion picture 
shows in a theatre, notwithstanding assertions to the contrary. 
They bought a chance, while in the theatre itself, to be bene- 
ficiary in a drawing for a prize there, where it could be claimed 
within two minutes. They made a contribution to increased in- 
come out of which a prize could be paid, a fund created by 
many to be drawn by the holder of a single lucky number on 
a tiny card.” . 


Following the reasoning of the Court in the above mentioned case, 
it would seem that the member of the Suit Club purchased more with 
his two dollars per week than the opportunity to receive a suit at the 
expiration of fifteen weeks. He purchased an opportunity to obtain 
this suit at far less than regular price. 


In our opinion there can be no question but this arrangement con- 
stitutes a lottery. 


December 6, 1941 
Mr. Clifford H. Phillips, Acting County Attorney, Red Cloud. 
In your letter of December 3, 1941, you ask whether certain acts 
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of merchants in your locality amount to a violation of the lottery laws 
of the State of Nebraska. 


You state in your letter that the scheme or device of the merchants 
is to all contribute to a pool, from which several prizes are purchased, 
and are offered each week on a certain day. A person may participate 
by asking for a card at any store, write his name on it and deposit 
it in a box provided for that purpose, the only requirement being that 
he is to be present at the time of the drawing and, further, that he 
does not have to pay any consideration for the card which he signs, 
and does not have to make any purchase from the store which fur- 
nishes said card, in order to participate. 


Section 28-962 of the Compiled Statutes Supplement for 1941, 
reads as follows: ° 


“Whoever opens, sets on foot, carries on, promotes, makes or 
draws, publicly or privately, any lottery or scheme of chance, 
of any kind or description, by whatever name, style or title 
the same may be denominated or known; or by such ways 
and means exposes or sets to sale any house or houses, lands, 
or real estate, or any goods or chattels, cash or written evi- 
dence of debt, or certificates of claims or any thing or things 
of value whatever, shall be fined in any sum not exceeding 
Five Hundred Dollars: Provided, however, that nothing here- 
in shall be construed to apply to or prohibit wagering on the 
results of horse races by the pari-mutuel or certificate method 
when conducted by licensees within the race track enclosure at 
licensed horse race meetings.” 


The Nebraska Court has held that there must be three elements 
present to constitute a lottery. It must contain the elements of chance, 
prize and consideration. From your statement of facts, it can readily 
be seen that the first two elements, chance and prize, are present in 
the arrangement described, and the only question left is whether or 
not the element of consideration is present. 


The Nebraska Court, in the case of State v. Omaha Motion Picture 
Exhibitors, 297 N. W. 547, at syllabi 4 and 5, states that: 


“In order for a ‘lottery’ to exist, it is not necessary that each 
participant directly pay a consideration” and that 


“A game does not cease to be a lottery because some or even 
many, of the players are admitted to play free, if others 
continue to pay for their chances.” 


The question is whether or not the practical operation of the plan 
shows that more people do purchase tickets or merchandise, and that 
the profits of the business increase and help to pay, or pay a part, 
for the chances of receiving a prize. 


The Courts will ordinarily construe liberally the provisions of the 
statute relating to lotteries so as to include all schemes which appeal to 
the gambling propensities of men. 


The question involved in this particular instance is whether or not 
this particular scheme is an evasion of the statute, or an avoidance of 
it, and this question is usually a question of fact. 


It is our opinion that the facts in this particular scheme tend to 
show rather an evasion of the law, rather than an avoidance of the 
same, and that the purpose of this particular scheme is to increase the 
number of persons calling at the individual stores involved, and thereby 
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increase the sales of said stores and the profits to the individual stores 
from which profits the prizes are purchased, and in this way the said 
purchases of merchandise are paying in part for the chances of a prize 
and thereby the element of consideration is present, and that the scheme 
is a lottery under the Nebraska statutes and the decisions of our Su- 
preme Court. 


You might also, in connection with this matter, study the opinions 
in State v. Omaha Motion Picture Exhibitors, 133 Neb. 89, 274 N. W. 397; 
State v. Fox Beatrice Theatre Corporation, 133 Neb. 392, 275 N. W. 
605, and statement in 38 C. J. at page 305. 


April 30, 1942 
Mr. Malcolm R. Smith, County Attorney, Dakota City. 


In your communication of March 21 you ask whether the laws of 
the State of Nebraska prohibit a printer in this state engaging ex- 
clusively in the business of printing lottery tickets, where he does not 
dispose of or sell the tickets in this state, but confines himself to job- 
work in printing lottery tickets upon order for persons outside the 
State of Nebraska. 


While the statutory provisions prohibiting participation in lotteries 
are very broad, we are unable to find any statute which, construed ac- 
cording to the well known rule with reference to criminal statutes, would 
prohibit the action outlined in your letter. 


Title 18, U.S.C.A., Sec. 387, prohibits the interstate transportation 
of lottery tickets, and it is probable that one aiding and abetting in 
the interstate transportation of tickets of this kind, by printing them 
and delivering them to a person or carrier for interstate transportation, 
would be guilty of a violation of the federal laws. 


We are taking the liberty of calling this matter to the attention 
of the federal authorities. 


MASSAGES 


January 25, 1940. 
Mr. L. Verne Halcomb, County Attorney, Kimball. 


Reference is made to your communication of January 10, wherein 
you request the opinion of this office as to whether one giving what 
is commonly known as a “Swedish Massage” thereby engages in the 
unauthorized practice of medicine and surgery. 


In our opinion, there is no doubt that such practice in no way con- 
stitutes the practice of mediicne and surgery or invades the field of 
the healing arts, assuming that the operator confines himself to the 
giving of massages and does not pretend to treat or cure ailments. 
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MILITARY SERVICE 
October 1, 1941 
Major Arnold J. Van Borkum, Omaha. 


As county attorney of Gage County, Nebraska, you, on September 
19, requested the opinion of this office as to whether it would be a 
violation of the Nebraska laws for you to file for the office of county 
attorney while on active duty with the army as a reserve officer, even 
though such duty may take you outside the State of Nebraska. 


Legislative Bill No. 33, adopted by the Fifty-Fifth (1941) Legisla- 
tiure, provides that the acceptance of a commission to any military or 
naval office, or the enlistment in or induction into the military or naval 
service of the United States of or by an incumbent of a civil office, 
shall not create a vacancy in such office, even though the incumbent is 
required to exercise his military or naval duties outside the state. 


The act further provides that during such time the incumbent shall 
not be entitled to the emoluments of his office and provides for the ap- 
pointment of an acting officer instead of the regularly elected official. 


We see no legal reason why a person who has accepted a com- 
mission to a military office or been inducted into military service, 
may not become a candidate for any public office in this state, provid- 
ing he is otherwise qualified. If elected, in our opinion, he may qualify 
by giving bond and taking the required oath of office, and the pro- 
visions of Legislative Bill No. 33 would immediately become operative. 


November 12, 1941 
Honorable Frank J. Brady, State Tax Commissioner. 


You and County Attorney S. S. Diedrichs have requested that we 
answer the question set out in the following letter written by the 
County Clerk of Lincoln County, to-wit: 


“IT am writing to request some information which we will need 
shortly when the 1941 personal and automobile taxes become due. 
The questions concern the local national guard unit, Company D, 
134th Infantry. These men were inducted into the army and 
left North Platte in January, 1941. The question in my mind 
is whether or not these men should be assessed for old age 
assistance, and for their automobiles, even though they took 
these automobiles with them when they went to camp. We 
assessed these automobiles from the 1941 registrations, even 
though we had knowledge at the time that the automobiles 
were not in the county or state on April 1, 1941. 


“This question regarding automobiles came up when we re- 
ceived a letter from a member of the national guards, stating 
that he would have to pay his taxes in that state. As you may 
have already run into this problem, please advise us as to just 
what we may do in these cases.” 


These soldiers retain their residence in Nebraska and should, in our 
judgment, pay taxes upon their personal property in this state. Per- 
sonal property does not become subject to taxation in another state 
unless the residence of the taxpayer is transferred to that state. We 
do not see that the situation would be otherwise than would exist in 
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the case of any person going to another state for business reasons and 
making an indefinite stay. 


November 25, 1941 
Mr. Charles B. Beckenhauer, County Attorney, West Point. 
In your letter of November 15, you say: 
“Y wish your opinion on the following: 


‘Is there any release from personal taxes on a man who be- 
comes a member of the United States Military Forces? 


“1, A man is assessed for personal property in April 1941, and 
joins the army in September, before the taxes become due? Is 
he liable for the tax and if so can steps be taken for collection? 


“2. Is the status altered if he does not join the army until 
after the tax becomes delinquent? 


“3. Is his personal property assessable while he is in the army?” 


We know of no statute changing the status of the assessment of 
personal property where a man is inducted into military service. 


A member of the National Guard is exempt from the payment of 
poll tax, but aside from this we know of no statutory exemption. It 
would seem that if he has been assessed for personal property and the 
tax becomes delinquent his status is just the same as though he were 
not in the army. 


June 22, 1942 
Mr. Dean R. Sackett, Acting County Attorney, Beatrice. 
Under date June 7, you say: 


“A question has been directed to this office by the County 
Treasurer of Gage County, Nebraska, which I am experiencing 
some difficulty in resolving. I will greatly appreciate any as- 
sistance your office may give concerning the matter . 


“The question arises by reason of the following facts: A party 
who resides in Gage County, Nebraska, and who is now a 
commissioned officer serving in the Army of the United States, 
recently forwarded to the Treasurer his check, the same being 
tendered in payment of personal taxes levied and assessed for 
the year 1941. The personal tax levied and assessed against 
this party amounts to the sum of $8.75, which figure includes 
the $2.00 assessment for old age assistance. The check ten- 
dered by the party shows that the sum of $2.00 has been de- 
ducted claiming that the old age assessment does not apply to 
persons serving in the Army. It further appears that there are 
delinquent and unpaid personal taxes against this party for 
prior years. The Treasurer wonders if he can properly retain 
the above remittance and issue a tax receipt showing partial 
payment of the personal tax. 
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“It appears that the party has no right to make the deduction 
of the $2.00 assessment for old age assistance and I have so 
advised the Treasurer. It appears to me that under the pro- 
visions of Section 77-1815, Compiled Statutes Supplement for 
1941, delinquent taxes shall be paid in order of priority of de- 
linquency and the Treasurer cannot properly accept a tender 
of payment as made in this instance. The Treasurer appears 
to be of the opinion that he is compelled to accept any tender 
of payment of taxes and to issue a tax receipt in conformity 
with such payment.” 


We find no provision in Section 68-284, C. S. Supp .1941, which 
exempts one serving in the armed forces from payment of the $2.00 
head tax for old age assistance therein provided. 


In our opinion the taxpayer had no right to make any deduction 
from or to tender less than the full amount of his taxes for the cur- 
rent year. Nor had the County Treasurer any authority to receive the 
same. 


We do not think, however, that the provisions of Section 77-1815, 
C. S. Supp. 1941, are applicable except in case of consolidated taxes 
and where taxes have not been consolidated we believe that a tax- 
payer may pay any one or more year’s taxes without regard to whether 
or not there are other taxes for prior years which are unpaid. 


Thus, if the taxpayer desires only to pay the current year’s taxes, 
we think he should be permitted to do so. 


MORTGAGES 
October 1, 1941 
Mr. Edwin Moran, County Attorney, Nebraska City. 


In your communication of September 22 you state that a finance 
company in another county held a mortgage on an automobile which 
was duly filed; that the mortgagor brought the car to Otoe County 
and sold it, promising the purchaser that he would deliver the title 
papers in a few days. 


You further state that the finance company is not interested in 
charging the man with selling mortgaged property, and the county 
attorney of the county where the mortgage was given and filed, sug- 
gests that the only complaint which will lie, would be one for obtaining 
money by false pretenses in your county. 


In our opinion it makes no difference that the finance company is 
not interested in pressing charges against this man for selling mort- 
gaged property. If the mortgagee consented to the sale of the prop- 
erty, a prosecution would not lie, of course, but in that case the mort- 
gagee should release this mortgage and abandon his lien. If the mort- 
gagee did not consent to the sale, in such a manner that it may be said 
that the mortgage is no longer a lien on the car then, of course, the 
owner of the car is guilty of selling mortgaged property in your county. 
The law prohibiting such sale was not passed for the benefit of the 
mortgagee and it is not for him to say whether a violation of the law 
will be prosecuted. 


As to the suggestion that you prosecute for obtaining money by 
false pretenses, I do not believe such a prosecution would lie under 
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your statement of facts and I certainly do not feel such a prosecution 
is recommended when proof under a complaint charging sale of mort- 
gaged property would be so much more satisfactory. 


January 16, 1942 
Mr. Leo M. Bayer, County Attorney, Alliance. 


We understand from your recent letter that your problem is as 
follows: The Commodity Credit Corporation is making loans in your 
vicinity, taking notes and mortgages in which notes and mortgages the 
local banks appear as payee and mortgagee. The notes are endorsed by 
the bank to the Commodity Credit Corporation and the mortgages are 
filed with the local county clerks showing the local banks to be the 
mortgagees. After the notes are paid in full, the Commodity Credit 
Corporation returns the notes to the makers with a notation thereon 
to the effect that the notes have been paid and the Commodity Credit 
Corporation is insisting that the county clerks release the mortgages 
upon the presentation of said paid-up note by the mortgagor. Your 
question is whether or not the county clerk has authority to release these 
mortgages upon such evidence. 


Section 36-302, Compiled Statutes of Nebraska for 1929, sets out 
the proof required to be furnished the county clerk upon which he is to 
release chattel mortgages. This section of the statute provides that 
the county clerk may discharge a mortgage on the presentation or re- 
ceipt of an order in writing, signed by the mortgagee thereof and at- 
tested before a justice of peace or some officer with a seal. You will 
notice that the statute contains the words “order in writing signed by 
mortgagee.” 


It is our opinion that the county clerk could safely release chattel 
mortgages only when he has a properly signed and executed release 
from the mortgagee, and it is our opinion that the release should come 
from the mortgagee of record. It is our opinion that the Commodity 
Credit Corporation should file assignments of these releases and then 
either release the same on the record or file properly signed and ex- 
ecuted releases of the same with the county clerk, or the banks, who 
still appear to be the mortgagees in said mortgages, might file properly 
signed and executed releases or release the same of record after re- 
ceiving proper authority so to do from the Commodity Credit Cor- 
poration. 


Trusting this answers your inquiry. 


MOTOR VEHICLES 
April 9, 1940 
Department of Roads and Irrigation. 


We have your inquiry of recent date with reference to the provisions 
of the statute requiring reports made by individuals, who had been in- 
volved in accidents, to be kept by the department as confidential and 
as to whether or not this statute would prevent the department from 
furnishing Driver’s Record Cards containing data of the accidents, 
to other states. 
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We have examined Section 39-1160 of the 1939 Supplement, which 
_ contains provisions controlling such a situation. 


It is very apparent that the reason the legislature has made these 
reports confidential and prohibits their use in evidence in any case, is 
to encourage truthful, straightforward and prompt reports from the 
individuals involved in accidents. The terms of the statute are very 
clear. 


It should be noted, however, that the fact that such a report has 
been made is admissible in evidence to prove compliance with the statute 
and, therefore, that fact could be furnished other states. However, 
we believe that any information contained in any report made by an 
individual concerning an accident, if furnished to another state, would 
be a violation of this statute. 


We do not mean in construing this statute, that you would be pro- 
hibited from furnishing this information, if the information was gleaned 
by your patrolman or investigator. It might well be that your patrol- 
man or investigator would secure the same information as was con- 
tained in the report made by the individual involved in the accident, 
in which event you would be free to use the information gleaned by 
your patrolman or investigator, irrespective of the statute. 


May 14, 1940 
Department of Roads and Irrigation. 


We have your request for an opinion under date of May 7, in 
which you say: 


“Requests have been made to this office from a number of 
sources asking that this Department by regulation remove the 
notarization of the signature of the agent of the manufacturer 
which appears on the Manufacturer’s or Importer’s Certificate. 


“The form of Manufacturer’s or Importer’s certificate as shown 
in Section 60-1013, 1939 C. S. Supplement, specifically provides 
that the signature of the officer acting for the manufacturer or 
importer must be notarized. 


“May we have your opinion as to whether the following quoted 
paragraph of Section 60-1013 gives this Department authority 
to make the change as requested: 


“‘The Department of Roads and Irrigation may, by regulation 
with the approval of the Attorney General, require additional 
information and alter the forms of any of the certificates 
herein prescribed.’ ”’ 


We have made a careful examination of Chapter 60, Article 10 of 
the 1939 Supplement with reference to your inquiry. 


The question presented is whether or not the part of Section 60-1013, 
which you quote, would empower the department to alter one of the 
certificates required by the act by the elimination of the notarized 
signature of an officer of the manufacturer or importer. At the out- 
set, we are confronted with the fact that the legislature has seen fit to 
set forth the form of the certificates to be used, and it would require a 
showing of the invasion of some substantial right to justify the altera- 
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tion by elimination of part of a certificate prescribed by the legisla- 
tive enactment itself. The term “alter” does not mean eliminate. It 
means to change, to make different and a careful reading of the statute 
would seem to indicate that the requirements of the form of the certifi- 
cate prescribed in the statute are minimal, since the terms of the 
statute read that way when they say “may * * * require additional in- 
formation and alter the forms * * *,” 


This would seem to indicate, since it must be read together, that 
if the department needed additional information, by regulation it could 
alter the forms of the certificates to include that information; by 
statutory construction, if a thing is permitted to be done in one way, it 
is prohibited being done in another. 


We are therefore of the opinion that the department does not have 
the authority to alter the form of the certificate set forth in the act, by 
eliminating the notarization. , 


September 17, 1940 
Department of Roads and Irrigation. 


We have your inquiry of recent date enclosing memorandum of 
Mr. Carlos J. Jolly, concerning the constitutionality of the motor vehicle 
Title Act. Also, excerpts from an address of Milan v. Ayers, Secretary 
of the National Association of Sales Finance Companies, objecting to 
the Title Act as it appears in the laws of this state. 


The attack on the constitutionality of this act by Mr. Jolly need 
not be considered by you as serious. This is an independent act, com- 
plete in itself, and does not become unconstitutional because the pro- 
visions thereof may amend, modify or repeal already existing statutes. 
Beisner vy. Cochran, 9 S. C. J. 910. 


As to the claim that the act imposes burdens on interstate com- 
merce, there are a large number of cases covering this situation, and 
the general rule has been stated many times that the state, in exercis- 
ing its governmental powers, known as police powers, may make rea- 
sonable regulations which may affect interstate commerce but yet do 
not violate the constitutional provision of placing a burden on inter- 
state commerce. Whether or not the Title Act imposes a burden on 
interstate commerce would necessarly be a question of fact to be de- 
termined in the event an action attacking the constitutionality was 
brought. 


The police power of the state, generally speaking, is very broad and 
the Supreme Court of this state considers that the legislature has al- 
ready examined the question of the necessity for such an act before 
they pass it and, therefore, do not go into that question. It would seem 
to me that this act could very well come within the safety or general 
welfare clause and not violate the constitution. 


From the standpoint of the administrator, laws passed by the legis- 
lature, which it is his duty to enforce, are presumed to be constitutional. 
This presumption is even indulged in by the Supreme Court in passing 
upon the constitutionality of acts and, further, if an act may be con- 
strued in two ways, one of which would make it constitutional; the 
other make it unconstitutional, then it is the duty of the Court to 
place the construction on the statute which will make it contsitutional. 
See Beisner v. Cochran, 9 C. S. J. 910. 
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Considering all of these matters, it is the opinion of this office that 
the Title Act is constitutional and enforceable and should be so con- 
sidered by you until such time as a Court of competent jurisdiction has 
ruled on the question. 


® 


May 28, 1940 
Department of Roads & Irrigation. 
Reference is made to yours of May 17 in which -you ask: 


“Section 60-304, 1939 C. S. Supplement, provides that this 
Department keep a record of motor vehicles according to en- 
gine number with cross reference to registration number. These 
records to be kept for a period of eight years. 


“We request your opinion with respect to discarding registra- 
tion cards for trailers and dealers’ license plates for all but the 
current and previous year. 


“We reason that trailers and dealers’ license registrations are 
not registrations of motor vehicles according to engine number 
and, therefore, might not fall under the requirement of the 
above-mentioned section. It is obvious that if authority were 
given us by statute to limit the number of records which we 
must keep, the space available for more current and live rec- 
ords would be increased. 


We have made an investigation of the statutes of this state bear- 
ing upon this question and we find that Section 60-304, C. S. Supp. 
1939, provides as follows: 


“The Department of Roads and Irrigation shall keep a record 
of the car registered, of each make or kind, according to the 
engine number, with cross reference in each instance to the 
registration number assigned to such motor vehicle: Provided, 
however, that none of the above records need be kept for a 
period longer than eight years.” 


In the enactment of the above quoted section it is obvious that the 
legislative intent manifest is that a record of individual automobiles 
registered under the law in this state should be kept for the period 
stated for the purpose of identification and reference. A further reading 
of the licensing laws discloses that the dealer’s license issued to the 
regular automobile dealer is not a license or registration of any par- 
ticular automobile, but by the purchase of such license the dealer is 
privileged to use the same on any automobile owned by said dealer 
for the purposes prescribed by statute. Therefore, records of dealers’ 
registration would not come within the meaning of the above quoted 
statute. It is also obvious that trailer registrations do not fall within 
the above quoted statutes for they have no engine number for the record. 


A further examination of the general statutes discloses that Section 
84-713, Compiled Statutes of Nebraska for 1929, provides as follows: 


“The Constitutional state officers, the boards and commissions 
created and established by the Constitution and laws of the 
State of Nebraska and the several code secretaries together 
with the several departments and bureaus subordinate to said 
secretaries upon receipt of the written consent and advice of 
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the Governor and Attorney General of the State of Nebraska 
are hereby authorized and empowered to destroy any useless 
accumulations of records, files or correspondence in their care 
and custody.” 


This section applies to all records of all state officials and should 
be followed by you in the disposition of useless records. 


We are, therefore, of the opinion that you are not required to retain 
in your files the license registration of dealers or for trailers in con- 
formity with Section 60-304 above quoted, but in disposing of the old 
record cards you should be guided by the statute last above quoted. 


February 28, 1939 
Mr. John E. Newton, County Attorney, Ponca. 


Reference is made to your inquiry of February 2, in which you 
ask our opinion as to whether an automobile owned by the Reverend 
Zimmerman, “which is not used for family purposes”, but which ‘“‘is 
used only in enabling him to drive to and from appointments made 
in line of his duty as a minister, and arising out of such social obliga- 
tions as he feels required to perform owing to his position as a minister’, 
is “under these circumstances * * * subject to taxation’. 


Article VIII, Section 2, Constitution of Nebraska, and Section 77-202, 
Compiled Statutes of Nebraska for 1929, are the controlling expressions 
of the law makers on the proposition. Section 2, of Article VIII, pro- 
vides, in part, as follows: 


«« * * The legislature by general law may exempt property 
owned by and used exclusively for agricultural and horticultural 
societies, and property owned and used exclusively for educa- 
tional, religious, charitable or cemetery purposes, when such 
property is not owned or used for financial gain or benefit to 
either the owner or user.” 


The language of Section 77-202 is substantially the same as the 
constitutional provision. 


It will be noted in the language of the law, both constitutional and 
legislative, that in exempting the property of agricultural and horti- 
cultural societies, that it provides that the property must be “owned 
by and used exclusively for’, but that in referring to property of edu- 
cational, religious, and charitable organizations, the word ‘by’ is omitted 
after the word ‘owned’. To us this is significant. It means that it 
was the intention to permit the separation of ownership and user and, 
in effect, to make the use to which the property is put the controlling 
factor in determining its exemption. Prior to the 1920 constitutional 
convention, ‘owned’ was omitted from the language of Section 2, Ar- 
ticle VIII. 


It is our opinion that the word ‘owned’ was inserted to obviate the 
injustice of a situation such as existed in Scott v. Society of Russian 
Israelites et al., 59 Neb. 571, 81 N. W. 624, where the individual who 
owned the building for which tax exemption was sought, maintained the 
building for profit. In that case the Supreme Court held that under 
the constitutional provision, as it then existed, the building was not 
subject to taxation, because ‘use’ was the sole test of exemption. 


re 


It is our opinion that it was the intention of the law makers to 
exempt all property used exclusively for educational, religious and char- 
itable purposes regardless of ownership, except where the property 
is “owned or used for financial gain or profit to either the owner or 
the user’. 


Therefore, it would seem that in each instance where an automobile 
is owned by someone other than the religious organization itself, it is 
a question of fact whether or not the property comes within the con- 
templation of the law. The determination of that question of fact de- 
volves upon the county assessor. 


January 22, 1940 
Mr. Arnold Van Borkum, County Attorney, Beatrice. 
We have your letter of January 17, in which you say: 


“Question has arisen in this county relative to the authority 
of the sheriff under a distress warrant to seize under such war- 
rant an automobile, on which the taxes have been paid, for 
other delinquent personal property taxes.” 


You ask our opinion upon this matter. 


Under Section 77-1401 Compiled Statutes, Supplement 1939, it is 
provided how all personal property, except motor vehicles, shall be 
listed for assessment. 


Sections 77-1445 and 77-1448 Compiled Statutes Supplement 1939, 
provide for the separate listing, assessment and taxation of motor ve- 
hicles. Taxes on such motor vehicles are required to be paid prior to 
their registration. 


It is also provided by Section 77-204 Compiled Statutes 1929, that 
taxes assessed upon personal property shall be a first lien upon the per- 
sonal property of the person to whom assessed from and after the 
first day of November of the year in which they are assessed until 
paid. This latter statute has not been amended or repealed and must 
be construed in connection with the provision for separate assessment 
of motor vehicles. The provision of law for the separate assessment of 
motor vehicles and that taxes on the same should be paid prior to 
registration was, of course, a safe-guard to prevent that type of 
property escaping taxation. It would not justly follow, however, that 
even though the taxes be paid on this particular property, that it would 
be relieved of the burden of the lien upon all personal property for 
unpaid personal taxes which is imposed by the statute. A trucker, for 
example, might have several trucks on which he had paid the tax as 
levied against that specific property, and this might be all the property 
he would have from which collection of taxes could be made and we 
discern no purpose in the law to permit him to avoid payment of his 
personal taxes in this way. 


We think, therefore, that even though the tax be paid on the motor 
vehicle, it is still liable to the general lien on all personal property of 
the unpaid personal tax provided by statute. 
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February 20, 1940. 
Mr. S. S. Diedrichs, County Attorney, North Platte. 


We have your inquiry of recent date, requesting an opinion as to the 
existing law requiring the Platte Valley Public Power and Irrigation 
District of Nebraska to buy 1940 license tags for the automobiles and 
trucks owned by said district. 


An examination of the statutes of this State discloses that the 
Platte Valley Public Power and Irrigation District, which will herein- 
after be referred to as the District, is a “public corporation and po- 
litical subdivision” of this State (see Section 70-702, 1939 Supplement), 
so that it is by statute defined and described and cannot be said to be 
a governmental subdivision within the exempt provisions of the Con- 
stitution. 


Section 60-328 of the 1939 Supplement provides, in part, as follows: 


«ce * * No registration fee shall be charged for any motor ve- 
hicle owned by any city, or village of this state for the use of 
the police, fire or other departments, nor for any motor vehicle 
owned and used by any school district, county, state or the 
United States Government. * * *” 


The above quoted is a portion of the statutes of this State which 
apply to the registration fee charged for the issuance of a license for 
a motor vehicle and it will be noted that public power and irrigation 
districts are not mentioned in the express provisions of the above 
statute. There is no other way that the District could be exempt 
from the payment of the registration fee. 


The fee charged as a registration fee is not, strictly speaking, a 
tax. If it be a tax, it should be distinguished as a privilege or license 
tax and there is a vast difference between this kind of excise tax and a 
property tax. See Cooley Taxation, Fourth Edition, Volume 4, Sec. 
tions 1675, 1676 and 1681. 


By statute, Section 60-302, 1939 Supplement, every owner of a motor 
vehicle is required to register the same and unless we find some specific 
exemption on behalf of the District from the payment of the registra- 
tion fee, then the District as owner of the motor vehicle would be re- 
quired to pay the registration fee the same as any other individual re- 
siding in the State. 


May 16, 1939 
Mr. Robert R. Wellington, County Attorney, Chadron. 


You state that the extent of the sheriff’s authority under a dis- 
tress warrant has been questioned, particularly with reference to his 
right to levy upon a motor vehicle, the taxes on which have been paid. 


Section 77-1915, C. S. Supp. 1937, provides that: 


“* * * The treasurer shall, on the first day of March next 
after the personal taxes for the last preceding year have become 
delinquent, collect the same together with interest and costs 
of collection, by distress and sale of personal property belong- 
ing to the person against whom levied in the manner provided 
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by law for the levy and sale of personal property on execution. 


* HI 


There would be no exemption for an automobile from a levy made 
by virtue of an execution on a judgment. It would follow, therefore, that 
there would be no exemption in the case of a distress warrant. It is 
our theory that the special provisions as to the payment of personal 
taxes upon motor vehicles is cumulation and not exclusive. 


February 7, 1940 
Mr. Max G. Towle, County Attorney, Lincoln. 
We have yours of recent date in which you say: 


“T am requesting an opinion on another apparent conflict in 
the motor vehicle iaws, and that is with respect to the fine for 
violation of stop signs on state highways. The act of 1931 
(39-1151) seems to contemplate both state and county roads, 
and the fine for violation is ‘not more than $100.00’ according 
to 39-1185, which is the penalty section of the 1931 act. 
Then in 1933 Sec. 39-1036 was passed, which relates expressly 
to state highways, and the minimum penalty on this is fixed at 
$10.00 (39-1037) when a ‘penalty is not elsewhere provided’. 


“Does this leave the minimum fine for stop sign violations at 
$1.00, or does the 1933 act raise it to $10.00 in case of state 
highways? Referring to the language of (39-1037) is a 
penalty elsewhere provided in such cases by 39-1185 or is 
389-1151 repealed by implication as to state highways stops?” 


We have made an examination of the statutes with reference to this 
matter, and we find that Section 39-1151 of the 1939 Supplement, which 
is as follows: 


“The department of public works with reference to state high- 
ways and local authorities with reference to highways under 
their jurisdiction are hereby authorized to designate main 
traveled or through highways by erecting at the entrances 
thereto from intersecting highways signs notifying drivers of 
vehicles to come to a full stop before entering or crossing such 
designated highway, and whenever any such signs have been 
so erected it shall be unlawful for the driver of any vehicle 
to fail to stop in obedience thereto. All such signs shall be 
illuminated at night, or so placed as to be illuminated by the 
headlights of an approaching vehicle or by street lights.” 

was enacted in 1931 and, as a part of the same act, Section 39-1185 

was enacted, which provides in part as follows: 


“(a) It shall be unlawful and constitute a misdemeanor for 
any person to violate any of the provisions of this act unless 
such violation is by this act or other law of this state declared 
to be a felony. (b) Every person convicted of a misdemeanor 
for the violation of any of the provisions of this act for 
which another penalty is not provided shall for a conviction 
thereof be punished by a fine of not more than one hundred 
dollars or by imprisonment in the county or municipal jail 
for not more than ten days; * * *” 


It is true that this act included both the violation at stop sign 
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erected at a state highway and, under local authority, erected at any 
through highway. 


Then in 1933 the Legislature passed a new act and also provided 
for a stop sign to be erected at or near the right-of-way line at the en- 
trance to said state highway, and provided further in Section 39-1037 
of the 1939 Supplement as follows: 


“Any person, firm, association, copartnership or corporation 
who shall violate any of the provisions of this Act or any of 
the provisions of Article 3, Chapter 60, Compiled Statutes of 
Nebraska, 1929, as amended, for which penalty is not elsewhere 
provided, shall be deemed guilty of a misdemeanor, and, upon 
conviction thereof, shall be punished by a fine not less than 
ten dollars nor more than one hundred dollars for each offense; 
and if the offender so violating be an individual, he may be 
punished by imprisonment in the county jail not exceeding 
thirty days, or both such fine and imprisonment; and it shall 
be the duty of the sheriffs of the several counties to enforce 
the provisions of this Act.” 


It will be observed that this section contains the term “for which 
penalty is not elsewhere provided” and since this 1933 Act was passed 
at a later date than the penalty provisions of the 1931 Act, then the 
1933 Act must be construed to be not amendatory of the 1931 Act, 
and the penalty section of the 1931 Act must be construed as a penalty 
“elsewhere provided” for this particular offense. 


February 1, 1939 
Department of Roads and Irrigation. 


Reference is made to your communication of January 24, in which 
you inquire whether or not trucks are required to be equipped with 
safety glass. 


The section of the statute which controls this is Section 39-1195, 
Compiled Statutes of Nebraska for 1937, and is as follows: 


“It shall be unlawful after January 1, 1935 ,to operate on any 
public highway or street in this state, any motor vehicle manu- 
factured or assembled after said date, designed or used for the 
purpose of carrying passengers, unless such vehicle be equipped 
in all doors, windows and windshields with safety glass, as here- 
inafter defined.” 


The term passenger is defined in Funk & Wagnall’s new standard 
dictionary as follows: 


“A person who travels in a public conveyance, as a railway- 
car or steamship; one carried for fare by common carrier.” 


So it therefore seems obvious that the Legislature did not have in 
mind in the passage of this particular section any passengers for hire 
which is born out by the fact that Section 39-1194, Compiled Statutes 
of Nebraska for 1937, specifically provides that motor vehicles carrying 
passengers for hire shall be equipped with safety glass. The term 
passenger would therefore undoubtedly mean any person riding in a 
motor vehicle. . 
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It is further obvious that this section of the statute was designed 
and passed solely as a safety measure and to effect that end it should 
be given a broad interpretation. We are mindful of the fact that nearly 
all trucks in the present day are equipped with a cab or driving com- 
partment almost exactly similar in appointments and design to standard 
coupes, for private use. Nearly all of the cabs are glass enclosed with 
practically the same amount of glass as is used in any standard coupe. 
Most of them comfortably seat three persons in the seat. We are fur- 
ther mindful of the fact that even the large trucks operate regularly 
at a rate of speed of fifty miles per hour and the smaller trucks at a 
higher rate of speed than that. Therefore, having in mind the purpose 
for which the Act was passed and the safety measure involved, there 
is no distinguishable feature between a private car and a truck so far 
as the requirement of the statute is concerned. The possibility and 
probability of a truck becoming involved in an accident are just as 
great, if not greater than that of any passenger car and the injury in- 
flicted in the cab of a truck would be no less if it were a truck than if 
it were a private car. While it is true that a truck is not designed for 
carrying passengers, can it be said that we are putting a strained 
construction on the statute to hold that in the event a truck is driven 
along the highway with the driver alone or with some person or persons 
with him in the cab and no commercial load in his truck and that it is 
his duty to go from one point in the state to another that this truck is 
being “used for the purpose of carrying passengers?’’ We think not. 


If there is any distinction to be made between a private car and 
a truck, it could only possibly be made as to those trucks which are 
not equipped with a cab with no glass in the doors such as gravel 
trucks, dump trucks, beet trucks and certain type of farm trucks where 
the driver’s seat is not enclosed. But as to those trucks with an enclosed 
cab, having windshield, door glass and rear window in glass, it is our 
opinion that they come directly within the provision of the section of 
the statute above quoted and all those manufactured or assembled after 
January 1, 1935, must be equipped with safety glass. 


October 26, 1939. 
Mr. Charles Beckenhauer, Jr., County Attorney, West Point. 
In your letter of October 17, you state as follows: 


“A contradiction between the law for taxation of motor vehicles, 
and the law governing the assessment and taxation of personal 
property in general, has caused considerable difficulty here. 


The contradiction is this: 


“According to the law, all personal property in the state is 
assessed as of April 1. However, motor vehicles registered 
between January 1 and July 1, are assessed directly from the 
registration certificates, and the owner never sees or signs an 
assessment schedule.” 


You then submit the facts involved in two cases, as follows: 


“1. A local man registered his car here in January 1937, then 
left at once to establish his home in Nevada. Upon arriving 
there, he was compelled to purchase Nevada license plates, 
and at the same time pay the 1937 personal taxes on the car 
in Nevada. Naturally he objects on paying the same tax 
again in Nebraska. 
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“2. Another local resident left Nebraska in 1935, and has not 
been back since, living in the meantime in the states of Ohio 
and South Dakota. In 1936 and 1937, however, he mailed in 
his application here, and registered his car here both years, 
using a Cuming County address. He says that the car was 
regularly assessed and the taxes thereon paid, in Ohio and 
South Dakota respectively, for the two years. (The treasurer’s 
office here missed the 1936 vehicle tax when issuing the 1937 
registration certificate, but that is beside the point.)” 


As to the first proposition that you submit, it would seem that this 
man would be entitled to cancellation of his assessment in view of the 
fact that he was not a resident of the State and the property was not 
within the State as of April 1, and the property would be subject to 
taxation in the State of Nevada. 


The facts given in your second proposition do not seem to justify a 
cancellation of the tax. If this party were purchasing his license in 
this State, he, apparently was maintaining his residence here. There are 
a great many citizens of Nebraska whose work may keep them in other 
states the majority of the time, but still this would not exempt them 
from taxation in this State. 


Under the present system of assessing these motor vehicles, we can 
realize that there will be some cases where assessments will be made 
although the motor vehicle may have been sold or the assessed have 
moved from the State prior to April 1. Where the party can conclusively 
prove these facts, it is our opinion that he is entitled to cancellation 
of the assessment. 


April 14, 1941 
Mr. Elbert H. Smith, County Attorney, Lexington. 


We have yours of recent date requesting an opinion as to the in- 
terpretation to be placed on the above section of the 1939 Supplement 
to the 1929 Statutes. You further say: 


“It is the contention of certain law enforcing officers that a 
violation of the load limit permitted by the license of the 
neighboring state would result in the vehicle not being duly 
registered and therefore all rights of reciprocity would be for- 
feited and the owner of such a vehicle could be compelled to 
register the vehicle in Nebraska.” 


Section 60-302 of the 1939 Supplement provides, in part, as follows: 


“A non-resident owner, except as otherwise provided in this 
section, owning any foreign vehicle which has been duly regis- 
tered for the current calendar year in the state, county or other 
place of which the owner is a resident, and which at all times, 
when operated in this state, has displayed upon it the number 
plate or plates issued for such vehicle in the place of resi- 
dence of such owner, may operate or permit the operation of 
such vehicle within the state without registering such vehicle 
or paying any fees to this state. Provided, however, that 
trucks or busses, from states other than Nebraska, entering 
Nebraska for the purpose of doing either an interstate or an 
intrastate business shall be required to comply with all laws 
and regulations of any nature imposed on Nebraska trucks or 
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busses and to comply with all requirements as to payment of 
all license fees, permit fees, and fees of whatever character 
which owners of trucks or busses, owned and operated in Ne- 
braska, are required to pay, unless the state or states, in 
which such trucks or busses are domiciled, grant reciprocity 
comparable to that extended by the laws of Nebraska.” 


In a consideration of the problem of reciprocity between states, 
as permitted by statute, it at once becomes evident that reciprocity 
could only be extended between states to the owners of those trucks 
which were legally licensed in their home state and not operating in 
violation of the limits imposed by the state. In other words, Nebraska 
is not required to grant immunity to a truck owner from Missouri 
operating in this state because reciprocity exists between Nebraska 
and Missouri, if, in fact, he is operating in violation of the laws of 
Missouri. In the event that such a circumstance occurs, then the owner 
of the truck may be required to purchase registration plates in Ne- 
braska because he is not a subject of the reciprocity between the 
states. This would be true if he were operating his truck in Nebraska 
with load limits in violation of his registration in Missouri, but such 
load limits not being beyond the laws of Nebraska. In the event that 
he operates his truck in Nebraska within the limits of his registration in 
Missouri, but without the limits of the Nebraska law, then he is not re- 
quired to register his truck in Nebraska, but may be prosecuted for 
overloading, or whatever limit he violates, and can be required to con- 
form to the Nebraska law with reference to the limits, although he 
may not be required to purchase registration plates in Nebraska. 


April 30, 1941 
Mr. Ivan D. Evans, County Attorney, Broken Bow. 
We have your letter of April 21 in which you say: 


“By H. R. 139, Laws 1933, page 508, the Legislature amended 
Section 77-1815 adding ‘provided, that all taxes shall be paid in 
order of priority of deinquency.’ 


“Under the amendment the County Treasurer and Sheriff of 
this county take the position that when distress warrants have 
been issued against a person owing taxes he must pay all of 
the taxes in the order of the first delinquencies before he would 
be entitled to make payment of the taxes levied and assessed 
upon a motor vehicle so that he could exhibit his tax receipt to 
the County Treasurer and apply for registration of such ve- 
hicle. In other words they are requiring that all delinquent 
personal taxes of a person applying for registration of a car be 
first paid before the car can be registered and plates issued. 


“This is causing some confusion and considerable difficulties. 
It is my notion that the revisions of Section 60-302 Compiled 
Statutes Supplement, 1939, applied only to personal taxes upon 
the motor vehicle for which an application for registration was 
being made or taxes upon another motor vehicle owned by the 
applicant during the proceeding year and that the same would 
not extend to other personal taxes assessed against any such 
applicant for registration of a motor vehicle.” 


“in our telephone conversation of yesterday, it was pointed out that 
the provisions which you quoted from Section 77-1815 Compiled Statutes, 
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Supplement 1939, applied only to taxes which might have been con- 
solidated under the provisions of Section 77-1814 Compiled Statutes 1929. 


We received this morning the following telegram from you: 


“County Treasurer says because taxes for all delinquent years 
consolidated under one distress warrant under Section 77-1915 
Compiled Statute Supplement 1939 he cannot accept payment 
of 1940 delinquent tax on motor vehicle when tendered stop I 
believe subsections A B and C of 60-302 Compiled Statutes 
Supplement 1939 requires only payment of tax delinquent on 
motor vehicles without reference to other personal taxes stop 
question of consolidation under 77-1814 Compiled Statutes 1929 
is not involved” 


Even though Section 77-1915 Compiled Statutes, Supplement 1939, 
requires that when a distress warrant is issued, it shall include all de- 
linquent taxes, still we think this should be construed with the pro- 
visions of Section 60-302 Compiled Statutes, Supplement 1939. These 
latter provisions were intended by the Legislature to provide for a 
special condition which must be met by one seeking to register his 
automobile. This condition was, that it must appear that the personal 
taxes on that one item of his property had been met. Separate assess- 
ment of his automobile, apart from his other property, was specially pro- 
vided for so that this condition might be complied with even though 
his other personal taxes remained unpaid. It would seem to us that 
this special provision as to payment of personal taxes on the auto- 
mobile before registration would continue in effect and constitute a 
valid requirement, even though his personal taxes might be delinquent 
and subject to distress warrant being issued. This being true, he 
should have the right and privilege of paving the same, even though a 
distress warrant may have been issued including such taxes. 


Such a construction would not take away any force and effect 
from the distress warrant. The same might, in our judgment, be 
executed upon the automobile, even though taxes had been paid upon 
the same for the purpose of registration. 


The question is, of course, not free from doubt but we believe that 
this interpretation is the fairest one which can be adopted in order to 
reconcile all the statutes applicable and secure proper enforcement of 
the law. 


May 26, 1941 
Honorable Frank J. Brady, State Tax Commissioner. 


We have yours of May 20 enclosing inquiry of a county assessor 
of this state in which he states: 


“Reference to your letter of May 10th concerning assessment 
of Mrs. Mary Cross of Mitchell. 


“Mrs. Cross actually resides in Mitchell but has a couple of 
farms in Fanning Precinct which is in Scotts Bluff County and 
not in Sioux County as she apparently claims in her letter. I 
have known this family for a long time and they haven’t lived 
in Sioux County for years, in fact, I have no knowledge of 
them ever living in Sioux County. Mrs. Cross looks after an 
apartment house in Mitchell and actually resides there but has 
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tried to have her car assessed out in the precinct where one of 
the farms is located. I have in each case moved her assess- 
ment back in town in the same manner as I have moved others 
who have attempted to avoid paying city tax while actually 
residing in the city. Mrs. Cross has actually voted in Fanning 
Precinct but I still insist the car should be assessed where 
it is actually maintained and that in her case is in the town 
of Mitchell.” 


and you request our opinion relative thereto. 


The general statute requires that all personal property be listed 
and assessed in the county, precinct, township, city, village and school 
district where the owner resides, except such as is required to be listed 
and assessed otherwise. See Section 77-1402, Compiled Statutes of Ne- 
braska for 1929. Motor vehicles are excepted from this statute by other 
sections and are listed and assessed for taxation purposes from the 
registration of such motor vehicles. See Sections 77-1445 to 77-1448, 
inclusive, C. S. Supp. 1939. Motor vehicles are required to be registered 
in the county of the residence of the owners thereof or in the county 
in which they conduct a bona fide business. See Section 39-1191, C. S. 
Supp. 1939. It is this registration which seems to cause the greatest 
controversy. There is no hard and fast rule which we may give you 
to determine what is or what is not the conducting of a bona fide 
business. This question is primarily one of fact and must be determined 
by the taxing authorities. 


Farming and ranching is a “business” within the meaning of the 
statute. Tucker v. Wallace, 3 P. (2d) 404 (Mont.); Whipple v. Com- 
missioner of Corporation and Taxation, 161 N. E. 593 (Mass.). To con- 
duct a business is to manage, direct, carry on, to do business. Wichita 
Film & Supply Co. v. Yale, 184 S. W. 119 (Mo.); Marech v. Peoria Life 
Ins. Co., 299 P. 934 (Kan.). The conduct of a business includes neces- 
sary agents or servants. People v. Feitner, 61-N. E. 762 (N. Y.). 


It seems clear, therefore, that under the term of the statute a 
person may reside in one county, own and operate through his agents 
and servants businesses in several other counties in any one of which he 
may register his motor vehicle. The question of fact necessary to be 
determined is to what extent, if any, the landowner, directs, carries on, 
or manages the business of farming or ranching, each case must be 
decided on the facts and circumstances surrounding it. As a general 
rule it would seem to us that where the land was leased by the owner 
on a share basis he could then be said to be conducting a bona fide 
business for he has a measure of control, a part in the managing, he is 
a co-tenant with the right of entry to cultivate and harvest the crop 
in the event of the failure of the tenancy. It would further seem that 
if the land was leased on a cash rent basis where he lost any control 
of the use of it, had no voice in the managing or directing of the busi- 
ness, he could not then be said to be conducting a bona fide business. 


The problem of the actual situs of the property for taxation pur- 
poses within the county of its registration is controlled by Section 
77-1415, Compiled Statutes of Nebraska for 1929, which is as follows: 


“In all questions that may arise under this chapter as to the 
proper place to list personal property, or when the same can- 
not be listed as stated in this chapter, if between several places 
in the same county, the place for listing and assessing shall be 
determined and fixed by the county board; and when between 
different counties, by the state board of equalization and 
assessment; and when fixed in either case, shall be as binding 
as if fixed in this chapter.” 


a 


This statute has been construed by the Supreme Court in several 
cases wherein the Supreme Court held that if property may be listed in 
several places in the county the actual situs of the property is to be 
determined by the county board, (See Dlatour v. Smith, 116 Neb. 695) 
and that this action of the board in determining the location of property 
for taxation purposes will not be disturbed unless there has been an 
abuse of discretion by the board (See Diemer v. Grant County, 76 Neb. 
78). In the question presented, if Mrs. Cross is aggrieved by the taxa- 
tion of her automobile in a certain precinct she may have that question 
determined by the county board in a proper proceeding. 


February 6, 1942 
Hon. Frank J. Brady, State Tax Commissioner. 


There is only one possible answer to the inquiries which you have 
received relative to the taxation of stocks of cars which have been 
“frozen” temporarily by order of the federal government. It is con- 
tained in the following quotations: 


‘Dealers in motor vehicles shall report their vehicles on hand 
April first of each year as merchandise, describing each ve- 
hicle thus returned, as hereinafter provided. * * *” Section 
77-1446 C. S. Supp. Nebraska 1941. 


“x * * > No property shall be exempt from taxation except 
as provided in this section.” Constitution of Nebraska Article 
8, Section 2. 


No exception provided in the above quoted section of the consti- 
tution would include the kind of property inquired about. 


February 19, 1942 
Mr. Robert R. Wellington, County Attorney, Crawford. 


Reference is made to your recent communication in which you ask 
the opinion of this office on the following question: Assuming that A 
has a motor vehicle on April 1, 1941, which was assessed in his name 
at that time; that he trades it in or otherwise disposes of it in June, 
1941, and purchases another automobile in June, 1941; that the second 
automobile is duly assessed in the name of A for the year 1941, 
under the authority of Sec. 77-1410, Comp. St .Supp. 1941, may A now 
secure the registration certificate for the automobile purchased in 
June without producing evidence that he has paid the taxes thereon for 
the preceding year? 


If we understand the case correctly, both of these automobiles were 
assessed in the name of A for the year 1941. It is possible that A 
could have avoided this by making the proof contemplated by Sec. 
77-1410 Comp. St. 1929. Having, however, apparently failed to do this, 
the assessment necessarily stands. Courtright v. Dodge County, 94 Neb. 
669, 144 N. W. 241. 


Comp. St. Supp. 1941, Sec. 60-302, provides in part as follows: 
“The County Treasurer shall neither receive nor accept such 
application or registration fee nor issue any registration cer- 
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tificate for any motor vehicle, unless the owner or seller, as the 
case may be, shall first exhibit proof by tax receipt or other- 
wise that he has paid: (a) All personal taxes upon said motor 
vehicle based on the assessment thereof made in the year next 
preceding the year for which such application for registration 
certificate is*made, or (b) that he was the owner of another 
motor vehicle, or other motor vehicles, on which he paid the 
personal taxes during such year, or (c) that he owned no such 
motor vehicle upon which personal taxes might have been levied 
during said year.” 


As you very properly point out, the language of the above quoted 
portion of the statute is not happily chosen. We believe, however, you 
have correctly interpreted it. This would seem to be indicated by the 
title to the amendment of 1935, which states that it is am act: 


“prohibiting the issuance of a registration certificate for any 
motor vehicle whose owner shall be obligated for the payment 
of delinquent personal property taxes on any motor vehicle 
owned by the applicant and upon which he is obligated to pay 
taxes for the preceding year.” 


Aided by the title, it seems to us quite clear that it was the legis- 
lative intention that no person should be entitled to secure a registration 
certificate for an automobile upon which the owner was obligated to 
pay the taxes which had been assessed against it for the preceding year. 


In our judgment, under this statute as properly construed, the 
owner must pay all personal taxes upon the motor vehicle assessed 
for the previous year before securing a registration certificate therefor; 
only where no taxes were assessed upon that particular motor vehicle in 
his name for the preceding year, may he secure the registration of the 
vehicle by making the showing provided in subdivision (b), or that pro- 
vided by subdivision (c) of the statute. 


Any other construction would enable the owner of several motor 
vehicles to secure the registration of all of them by paying the taxes 
upon only one of them. 


In view of the language of the title to this act, there is a serious 
question’ whether A might not also be required to pay the taxes upon 
the car which was assessed in his name as of April 1, as well as the 
car he purchased later, before securing a license for the latter car. 


However that may be, A is liable for the tax upon the first car, 
which was assessed in his name on April 1, and it may be collected as 
other personal taxes, by distress of his property, notwithstanding he 
has sold the car. 


February 24, 1942 
Mr. Roy E. Blixt, County Attorney, Brewster. 
Reference is made to yours of February 12th in which you say: 


“A owned a truck which was registered in Blaine County. 
During the time he owned said truck he permitted the taxes 
upon it to become delinquent. A transferred the truck to B, a 
dealer, and B reassigned to C. Neither B or C had any actual 
notice of the delinquent taxes. 
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“C had paid all taxes on his motor vehicles that he has owned 
in 1941 and prior. 


“Would the County Treasurer be justified under these facts in 
refusing to issue C a license on the truck until this tax has 
been paid?” 


We have made an investigation of the statute covering the problem 
which you present. We find that it is controlled by the provisions of 
Section 60-302 of the 1941 C. S. Supplement. The provisions to which 
we refer are as follows: 


“The County Treasurer shall neither receive nor accept such 
application or registration fee nor issue any registration cer- 
tificate for any motor vehicle, unless the owner or seller, as the 
case may be, shall first exhibit proof by tax receipts or other- 
wise that he has paid: (a) All personal taxes upon said motor 
vehicle based on the assessment thereof made in the year next 
preceding the year for which such application for registration 
certificate is made, or (b) that he was the owner of another 
motor vehicle, or other motor vehicles, on which he paid the 
personal taxes during such year, or (c) that he owned no such 
motor vehicle upon which personal taxes might have been 
levied during said year.” 


This provision of the statute seems to be clear and unambiguous. 
C, not having been the owner of the particular motor vehicle during the 
prior year for which the taxes are now delinquent and also the owner 
of other motor vehicles upon which he paid the personal taxes during 
that year, is entitled to the issuance of a license to him by the County 
Treasurer. This because the delinquent taxes that were due are re- 
coverable out of any property in the possession of the delinquent tax- 
payer, and if the transfer of this motor vehicle was made subsequent 
to the time that the delinquent taxes became a lien, then this motor 
vehicle would be subject to distress for the non-payment of the taxes 
due even though it had been transferred to C in the meantime. It will 
still be considered to be impressed with the lien of the taxes, and the 
seller would be considered to be subject to the amount of the tax lien. 


March 12, 1942 
Mr. Robert R. Wellington, County Attorney, Crawford. 
Reference is made to your communication of February 26. 


You refer to the opinion of this office dated February 19 dealing 
with the taxation of motor vehicles, and give us certain specific facts 
which are briefly stated as follows: A became a resident of Dawes 
County during the fall of 1940; in January, 1941, he obtained license 
plates for his automobile, a 1937 Chevrolet; in June, 1941, he purchased 
a new 1941 Chevrolet car, which was brought into the state after April 
1, made application and had the license plates transferred from the old 
to the new car; he made no return of personal property for taxation 
in 1941, thus avoiding all ordinary assessments. When advised that A 
had purchased a new car in June, 1941, the County Clerk, ex officio 
assessor, having theretofore assessed the 1937 automobile to A, under- 
took to cancel the assessment thereon and substituted in lieu thereof an 
assessment on the new 1941 car, thus removing the 1937 car from the 
tax rolls in such a manner that it was apparently not liable for taxes 
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at all for the year 1941. In December, 1941, A made application for 
1942 license plates, and insisted that the latter action of the County 
Clerk be cancelled, that the assessment on the 1937 car be put back on 
the records, and that he be given 1942 license plates and registration 
certificate upon payment of the taxes for 1941 on the old 1937 car which 
he had owned on April 1. 


A refused to pay the taxes for 1941 on the new or 1941 automobile, 
which had been assessed to him in June 1941, contending that since the 
car he owned on April 1 was assessed in his name, another car pur- 
chased thereafter and before July 1 may not be assessed until the fol- 
lowing April. 


You ask the opinion of this office as to whether under the facts 
above stated, the assessment of the first, or 1937, car may lawfully be 
cancelled or removed from the tax rolls where no showing is made 
that the property assessed as of April 1 (the old, 1937 car) was ex- 
changed for full value for the property subsequently brought into the 
state. 


As stated in our opinion of February 19, A would be required to 
pay taxes upon, at least, the new 1941 car before securing registration 
certificate and number plates for the year 1942. This, under the pro- 
visions of Section 60-302, Comp. St. Supp. 1941. This statute, however, 
has nothing to do with the assessment of motor vehicles as personal 
property, but deals only with the matter of collection. : 


The law contemplates that all personal property shall be assessed 
for the current year as of April 1 of that year. Accordingly, the 1937 
Chevrolet automobile of A was properly assessed to him for that year. 
The fact that he subsequently disposed of it has no bearing on the 
matter, and if A owned the motor vehicle on April 1, the assessor or 
clerk was not authorized or empowered to cancel the assessment or 
attempt to remove the car from the assessment roll on any subsequent 
date. 


Your letter does not state definitely that the 1937 Chevrolet was 
traded in in connection with the purchase in June of the new 1941 
Chevrolet. We assume that it was although the clerk would not be 
charged with knowledge of that fact in the absence of a showing. 
The important fact is that in June, 1941, A purchased a new 1941 
Chevrolet which was brought into the state after April 1. That being 
the fact, it was the duty of the assessor to list and return such property 
for taxation for the year 1941 in accordance with Section 77-1410 Comp. 
St. 1929, unless A made a showing to the assessor under oath that the 
property had been listed for taxation for that year in some other county, 
state or territory, or that it had been received by him in exchange for 
money or property already listed for taxation during the same year. 
When the assessor has done this, he has performed his entire duty in 
the premises and has done all he is empowered to do. He has no 
authority to go back to the assessment rolls and take off or cancel the 
assessment of property which the taxpayer owned on April 1. Both 
automobiles are properly assessed in the name of A, the tax levied in 
accordance with such assessment are the personal taxes of A, and all 
of them may be collected from him. He must pay the taxes on the 
new 1941 vehicle at least, as a pre-requisite to securing a license thereon 
for the year 1942. You are correct in your opinion that the old 1937 
car cannot escape taxation. It may possibly be that A can secure a 
license on his 1941 automobile without paying the tax on the 1937 car 
as well as the 1941 car, but nevertheless the tax can be collected from 
A and should be collected from A, by distress if necessary, the same as 
other personal property taxes. 
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The assessor in listing and returning the new 1941 car for taxation 
in June of that year acted simply upon the fact that A was in possession 
of a motor vehicle brought into the state after April 1 and before July 
1. He can have no information as to how this vehicle was acquired, 
and accordingly must list and return such new vehicle for taxation in 
the absence of a showing under oath by A. If A wished to avoid the 
taxation of his newer automobile for the year 1941, it was his duty to 
appear before the clerk or the assessor, depending whether he did so 
after or before the assessor’s return to the County Clerk, and show, if 
the car had not been listed for taxation in some other county, state or 
territory, that it had been received by him in exchange for money or 
property already listed. Having failed to do this, he may not object to 
the assessment. Courtright v. Dodge County, 94 Neb. 669, 144 N. W. 241. 


Even had he complied with these requirements, the assessment of 
the older 1937 car would remain—the showing contemplated by Section 
77-1410 would not affect that. 


You further ask: assuming that the older car, assessed as of 
April 1, had a value of $250, that it was traded in in June in connection 
with the purchase of the newer car brought into the State after April 
1, which newer car was worth $750; that a showing was made that 
the older car had been traded in and had a value of $250 but no show- 
ing was made as to whether the remaining $500 was paid with money or 
property which had been listed for taxation in the name of A, how 
should the value of the newer car be determined in assessing it for 
taxation. 


I am not certain that unless A makes a showing that the entire 
purchase price of the newer car was paid with money or property al- 
ready listed for taxation by him during that year, the newer car should 
be assessed for its entire actual value. However, while there is no 
constitutional provision against double taxation, the courts avoid it 
whenever possible and there is always a presumption that the legisla- 
ture did not intend double taxation. If in this case A were taxed for 
the $250 older car, and also taxed the entire value of the new car, $250 
of which was paid by turning in the old car already taxed, there would 
in a sense be double taxation. Therefore, it is the opinion of this 
office that where a showing is meade, under circumstances such as 
here exist, the new car should be assessed at its actual value, less the 
assessed value of the older car which was traded in and which had been 
assessed as of April 1. The taxpayer cannot object to this; if anybody 
is injured by it, it will be the state, but it seems the only fair way of 
handling the matter. 


You further ask: Where a person owns a car April 1 which is 
assessed to him in the sum of $250, thereafter and before July 1 trades 
it in on a new car worth $750 which is assessed in accordance with the 
statute, and the following year the respective owners of these cars 
seek licensure thereof, who should pay the taxes on them? 


As heretofore pointed out, the taxes on both cars are the taxes of 
the person who owned the first car on April 1 and later traded it in. 


Comp. St. Supp. 1941, Section 60-302, provides in part as follows: 


“The County Treasurer shall neither receive nor accept such 
application or registration fee nor issue any registration cer- 
tificate for any motor vehicle, unless the owner or seller, as 
the case may be, shall first exhibit proof by tax receipt or 
otherwise that he has paid: (a) All personal taxes upon said 
motor vehicle based on the assessment thereof made in the 
year next preceding the year for which such application for 
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registration certificate is made, or (b) that he was the owner of 
another motor vehicle, or other motor vehicles, on which he 
paid the personal taxes during such year, or (c) that he owned 
no such motor vehicle upon which personal taxes might have 
been levied during said year.” 


The title to this act states that it is an act: 


“prohibiting the issuance of a registration certificate for any 
motor vehicle whose owner shall be obligated for the payment 
of delinquent personal property taxes on any motor vehicle 
owned by the applicant and upon which he is obligated to 
pay taxes for the preceding year.” 


What we shall call the first vehicle, the one assessed as of April 
1, is not in the position of a car which was brought into the State after 
April 1 and before July 1, so of course it cannot be assessed in the 
name of the new owner. The language of Section 60-302 quoted above, 
is far from satisfactory, but reading it in connection with the title, 
also quoted above, we believe that the requirement of subdivision (a) 
of Section 60-302, only requires that the applicant exhibit proof that 
personal taxes have been paid upon the motor vehicle, based on the 
assessment thereof in the preceding year, when that particular motor 
vehicle was assessed for the preceding year in the name of the ap- 
plicant. True, the literal language of subdivision (a) seems to require 
proof that all personal taxes upon that particular motor vehicle for the 
preceding year must be paid, no matter who owned the car at that time, 
but the title limits the application of the Section to motor vehicles upon 
which the applicant “is obligated to pay taxes for the preceding year.” 


This construction, of course, does not permit the vehicle to escape 
taxation. In certain instances, no doubt, it enables an automobile 
purchased after April 1 to be licensed although the former owner has 
not paid the taxes, but the taxes are nevertheless collectible by ordinary 
means. We are unable to reach any other consistent construction of 
Section 60-302. 


As you pointed out in a previous letter, the language of this section 
is not clear. A number of situations may be imagined in which the 
application of the statute would be very difficult, but we believe the 
construction we have given it, applied to the facts in this case, is the 
only practical one. 


April 2, 1942 
Honorable Dwight Griswold, Governor of the State of Nebraska. 


We have before us a letter written to you by Mr. Grant McFayden, 
State Rationing Administrator, of date March 31, with reference to 
stocks of new or 1942 automobiles now in the hands of dealers. 


You have also asked orally for an opinion as to how such cars 
should be assessed. 


Our answer must be, of course, that they, like other personal prop- 
erty, must be assessed at their actual value. However, it is quite ap- 
parent that since these stocks are frozen the dealer is deprived of his 
ordinary turnover and must hold the same until the same are disposed 
of to a qualified purchaser or repurchased by the government. This, 
in our judgment, would affect materially the value of this merchandise 
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and should be taken into account in determining its actual value. 
Other elements to be considered would be the number of new cars held 
by the dealer, the location of the dealer, and the demands of his trade 
territory required to be satisfied under the rationing program. It would 
not be our province to suggest what discount upon the amount of 
capital invested would represent the actual value of these cars. 


It might be possible for the tax commissioner to suggest to the 
local assessors limits within which such values might be fixed. 


MOTOR VEHICLE LICENSES 
May 9, 1940. 
Mr. Philip H. Robinson, County Attorney, Hartington. 
In your letter of May 7, you say: 


“Raymond Brockman as the Secretary and Treasurer of the 
Brockman Sand and Gravel Company, came to my house last 
evening and asked if I would obtain an opinion from your 
office in regard to two trucks which the Company uses for 
hauling gravel. A dispute had arisen as to whether or not 
they are entitled to operate these trucks under a farm license. 


At the present time these trucks are both registered as farm 
trucks. Until a few years ago John Brockman and his three 
sons farmed on a large scale between Hartington and Coleridge. 


A large deposit of gravel was found on one of the farms owned 
by John Brockman and a pit was opened. 


“After being operated by outside parties for some time the 
Brockmans finally took over the operation of the pit. At that 
time they organized a corporation in which one of the boys is 
President and Raymond, another of the boys, is Secretary-Treas- 
urer. All the farm land which is being operated by the Brock- 
mans was conveyed to this new corporation and the corporation 
now operates several farms, in addition to the operation of the 
gravel pit. The articles of incorporation provide that farming 
and livestock raising may be part of the activities of the 
corporation. 


“These trucks are used exclusively for hauling gravel from 
the pit on this farm owned by the corporation. They haul 
gravel wherever they are able to make a sale, whether in this 
County or neighboring counties. The present dispute arose 
with some of the officers of the State Highway Department. 


The Brockmans have a contract to furnish gravel on one of the 
State Highways near Coleridge and the engineers for the high- 
way department were insisting that they either obtain a regular 
commercial license or have an opinion from your office stating 
that a farm license was sufficient. 


“Since the Brockmans were supposed to begin delivering gravel 
yesterday, they are very anxious to have an early answer to 
this letter.” 


We enclose herewith a copy of our letter of October 20, 1939, to 
the Department of Roads and Irrigation, Motor Vehicle Division, in 
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which we gave our opinion as to the use of a truck with an “F” 
license in hauling gravel. 


We are still of the same opinion as expressed in that letter. 


It appears, however, that in the instant case there has been a cor- 
poration formed and that the corporation is engaged partly in farming 
and partly in hauling gravel. 


While the matter is not free from doubt, we incline to the opinion 
that the exception made in favor of a farmer or rancher in Section 
60-307, Compiled Statute Supplement for 1939, insofar as it provides 
that trucks or trailer used by the farmer to carry his own products to 
storage or market, does not apply to a corporation which is engaged 
both in farming and in the mining and hauling of gravel where the 
two businesses are susceptible of severance. If this were not true ,the 
corporation whose major business was the mining and hauling of 
gravel might, by buying a small farm, obtain a complete exemption for 
all its operations. We do not believe this is the purpose of the law, but 
rather that it was intended to accord an accommodation to one actually 
engaging in the tilling of the soil as his principal occupation. 


January 30, 1939 
Department of Roads and Irrigation. 


Reference is made to your communication of January 16, wherein 
you state: : 


“We would appreciate your advise and opinion as to how to 
license the following described trucks: 


(1) Trucks, whose manufacturers specify carrying capacity— 
From 1/, to 3 tons. 


(2) Trucks, whose manufacturers specify carrying capacity as 
Chasis Body and Load—20,000 Ibs. 


(3) Trucks, which are rated by their manufacturer ‘144 ton 
Nominal Rating—14,000 Ibs. Maximum Loading’.” 


We appreciate that this whole question of licensing farm and local 
trucks under the present law is fraught with great difficulties for your 
department. We are convinced, however, that the Legislature never 
intended that farm and local trucks were to be licensed upon the load 
to be hauled, as is provided for commercial trucks. As stated in our 
former opinion, we feel that such trucks are to be licensed using as 
a basis the carrying capacity of the trucks as fixed by the manufac- 
turer—that is upon the load which it is designed by its manufacturer 
to carry. While the instances which you cite in your letter render it dif- 
ficult to determine upon what basis the license should be issued, on the 
other hand, any attempt to license these trucks on the maximum allow- 
able load which might be hauled on the truck, would also present great 
difficulties, because as I understand it many of these manufacturers do 
not put out information as to the maximum load which the trucks 
might haul, and as stated in our other opinion, this no doubt depends 
upon the weather conditions, the road conditions, and many other factors. 


Until such time as the Legislature sees fit to meet present condi- 
tions by passing a new act governing the licensing of farm and local 
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trucks, we will simply have to do the best we can to interpret the law 
as it now stands. 


Bearing in mind the general idea that “carrying capacity” is taken 
to mean the load which the truck is designed to carry, it would seem 
that a truck, the manufacturers of which have specified the carrying 
capacity as being “from 114 to 3 tons” may fairly be said to have a 
carrying capacity of 3 tons. 


A truck rated as follows: “1% ton Nominal Rating—14,000 Ibs. 
gross allowable weight” would undoubtedly have to be licensed as a 
1% ton truck, since gross allowable weight undoubtedly refers to the 
maximum weight which the truck may weigh when loaded to the limit, 
and undoubtedly has no reference to the amount which the truck is 
designed to carry when properly loaded. 


With reference to the trucks described as “Chassis Body and Load 
— 20,000 lbs.,” a more difficult problem is presented. However, it is our 
opinion, that these words do not in any way indicate the carrying 
capacity of the truck and that the owner of the truck in such cases 
will have to furnish the County Treasurer with the carrying capacity 
of his vehicle, which information he can secure from the manufacturer 
or from such other source as he desires, bearing in mind of course that 
he is to furnish the Treasurer with information as to the load which 
the truck is designed to carry, as distinguished from the maximum 
possible carrying capacity of the truck. 


You also ask whether the County Treasurers would be authorized 
to allow a refund on 1939 licenses already issued. 


The Treasurer having sold these licenses for 1938 and some in 1939 
at the proper rate for the licenses which he sold, we know of no 
way he would be authorized to make a refund, in the absense of legisla- 
tion authorizing such refund to be made. 


June 16, 1939 
Mr. Oscar A. Drake, County Attorney, Kearney. 


Reference is made to yours of recent date in which you inquire as to 
the right of a truck owner to use his truck for purposes other than 
for which it was licensed, and you state: 


“The defendant contracted with a certain farmer to furnish 
the baler, the additional labor, and bale hay from the stack 
upon the premises of another farmer. In addition, the de- 
fendant contracted to deliver the baled hay from the farm to 
the car on the railroad track. The defendant is a farmer who 
does operate a farm, from which he hauls his own hay, which he 
bales himself, and delivers to market; but complaint is not 
made against this latter kind of hauling. The defendant 
hauled the baled hay from the premises of the other farmer, 
which he had baled, in a truck belonging to the defendant, 
bearing an “F”’ license plate.” 


We have made an investigation of the statutes with reference to this 
question and find that Section 39-1036 of the 1937 Supplement to the 
Compiled Statutes, provides, in part: 


“* * * all other trucks not included in the three succeeding 
classifications shall be deemed commercial trucks, the license 
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registration plates for such trucks or trailers shall carry in ad- 
dition to the county and registration number, the letter ‘C’. 
The term ‘commercial truck’ and ‘commercial trailer’ shall not 
include the three following classifications: * * * Second. Trucks 
and trailers of farmers or ranchers used wholly and exclusively 
to carry supplies to the owner’s farm or ranch, or used by the 
farmer or rancher to carry his own products to storage or 
market, or used by farmers or ranchers in exchange of service 
in such hauling of such supplies of products, shall carry on ~ 
license plates in addition to county and registration number, the 
letter ‘F’.” 


Section 60-328 of the 1937 Supplement, provides, in part: 


«“* * * Provided, however, that if any truck or trailer operated 
under the classifications designed by the letters ‘L’ or ‘F’ 
as herein provided, shall be operated outside the limits of 
its respective classification, it shall thereupon come under the 
classification of commercial trucks as herein defined.” 


The licensing of trucks being purely statutory, we must be guided 
wholly by the statute, and it is our opinion that the defendant in your 
case, in using his truck to haul baled hay from the premises of another 
to the railroad under contract and for hire, is operating his truck out- 
side the limits of its “F” classification, and under the terms of the 
statute, should have a “C’’ license. 


It would appear that the use of his truck by the defendant in the 
manner set out, does not come within the classification for an ‘“F” 
license as quoted above, since he is hauling hay under contract and 
for hire. 


March 21, 1940 
Mr. L. Verne Halcomb, County Attorney, Kimball. 
In your letter of February 26 you say: 


“Mr. A is a tax payer and a resident of Kimball County, Ne- 
braska. He owns a farm in the State of Texas upon which he 
raises grapefruit and other products which he transports from 
Texas to Nebraska. Such transportation is made by his own 
truck licensed under an F license or farm license in Kimbell 
County, Nebraska. There is no question about the products 
being Mr. A’s, but the question involved is whether or not 
products raised outside of the State of Nebraska can be trans- 
ported into the State of Nebraska and within the State of Ne- 
braska on a farm license. 


“Will you kindly advise this office whether or not, under the 
law, it is your opinion that Mr. A would be required to purchase 
a commercial license or whether he can continue to transport 
his own products on a farm license?” 


In Section 60-307 Compiled Statutes, Supplement 1939, motor ve- 
hicles entitled to register under the letter “F’’, are defined as follows: 


“Trucks and trailers of farmers or ranchers used wholly and 
exclusively to carry supplies to the owner’s farm or ranch, 
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or used by the farmer or rancher to carry his own products to 
storage or market, or used by farmers or ranchers in exchange 
of service in such hauling of such supplies or products, shall 
carry on license plates in addition to the registration number the 
letter ‘F’.” 


While there is a grave element of doubt as to the case which you 
present, still we feel that the intention of the legislature was to pro- 
vide for a special kind of a license for farmers or ranchers operating 
farms or ranches within this state. Although a man may live in this 
state, if his farm or ranch is situated in another state, it would seem 
that he would not be entitled to be classified with farm or ranch 
operators within the state, but that when he operates a truck to bring 
in products which he has raised outside of the state, he is operating 
commercially and should be required to purchase a commercial license. 


October 20, 1939 
Department of Roads & Irrigation. 


You enclose us inquiry from the Forburger Stone Company asking 
us whether this department has interpreted the Nebraska Motor Truck 
Law as permitting the hauling of stone by trucks with “F”’ licenses, 
if the stone is quarried on the farm by the owner of the “F”’ license 
truck, or his employees. 


Heretofore, on July 19, 1939, in an opinion to Mr. Edmund Nuss, 
County Attorney, Hastings, Nebraska, this office construed the pro- 
visions of Section 60-307, C. S. Supp. 1937, as amended by L. B. No. 224, 
1939 Legislative Session, and held that a farmer who owns a truck and 
operates it under an “F”’ license is authorized to haul gravel from his 
own land to other places, where the gravel was mined on the farmer’s 
land. 


This opinion has unfortunately been construed by many as indicat- 
ing that this office entertains the opinion that gravel is an agricultural 
product. This, it distinctly is not, and we do not believe the writer of 
the opinion intended so to hold. The statute in question, however, 
does not limit the farmer to carrying of agricultural products, but says 
that he may “carry his own products to storage or market.” . If gravel, 
or, in the instant case, rock be mined or quarried upon the farmer’s 
land, we quite agree with the former opinion of this office that such 
gravel, or rock, is one of the farmer’s own products. That it is not 
an agricultural product is immaterial. We believe it would be within 
the provisions of Section 60-307, as amended by L. B. No. 224, and 
might be carried under an “FF” license under the circumstances in 
question. 


We note, however, that you say in your letter: 


“This question assumes importance in view of the fact that prac- 
tically all of our commercial gravel production is carried on, 
on farms owned by the company producing the gravel.” 


This would indicate a different situation from that of a farmer 
who has a gravel deposit or rock quarry on his farm which he himself 
is operating. If one owning land sells it or leases it to the company 
whose sole purpose is to develop a gravel or stone project, we do not 
deem such a person to be a farmer. A farmer, to our mind, is one who 
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devotes at least the major portion of his time to agricultural pursuits 
and not merely the owner of land. It occurs to us that there should be 
no difficulty if the one applying for an “F”’ license were a farmer. Un- 
less he is a farmer he would not be entitled to such license. 


May 14, 1940 


Mr. Leo M. Bayer, County Attorney, Alliance. 


We have yours of recent date in which you say: 


“TI have been unable to find any statutory provision prohibiting 
the operation of a truck on the public highways, outside of the 
five mile limit, when the truck has only a local license.” 


Section 60-307 of the 1939 Supplement reads as follows: 


. 


‘The term “commercial truck” and “commercial trailer’ shall 
not include the three following classifications: First. Trucks and 
trailers operated wholly and exclusively within an incorporated 
city, town, village or within five miles of the corporate limits 
thereof where owned and operated, shall carry on license 
plates in addition to the registration number, the letter ‘“L’’.’ 


Section 60-328 of the 1939 Supplement reads as follows: 


‘Provided, however, that if any truck or trailer operated under 
the classifications designated by the letter “L” or “F” as here- 
in provided, shall be operated outside the limits of its respective 
classification, it shall thereupon come under the classification of 
commercial trucks as herein defined.’ 


“These two sections, in my opinion, show what the intent of the 
legislature was, but it fails to make it an offense to operate 
such local truck outside of the limits specified. 


“Section 60-322 of the 1939 Supplement does not remedy the 
situation because, in this case, the truck did have the number 
assigned to it displayed on said vehicle. 


“I would appreciate it very much if you would point out to mea 
section of the statute under which a prosecution could be 
brought in such cases.” 


We have made an examination of the statutes involved, and are of 
the opinion that the situation outlined in your letter is covered by the 


statutes. 


follows: 


The provisions in Section 60-328 of the 1939 Supplement, as 


““* * * Provided, however, that if any truck or trailer operated 
under the classifications designated by the letters ‘L’ or ‘F’ as 
herein provided, shall be operated outside the limits of its re- 
spective classification, it shall thereupon come under the classi- 
fication of commercial trucks as herein defined, * * *”, 


are directions to the enforcement authorities to prevent a truck owner 


licensed 


in one class from using his truck in another class.” 


For the purposes of a prosecution, the only question involved is 
whether or not the truck owner is using the truck beyond the “L” 
classification, or is using the truck within the terms “commercial truck”, 
and if so, prosecution is rightly brought. 
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Section 60-322 of the 1939 Supplement was passed by the 1937 legis- 
lature and appears as Legislative Bill No. 3, page 502 of the 1937 
Session Laws. Title to this act is as follows: 


“An Act to amend Section 60-322 Compiled Statutes of Ne- 
braska for 1929, relating to the registration and license of motor 
vehicles; to provide penalties for the violation thereof; to repeal 
said original section; and to declare an emergency.” 


The part of the section with which we are concerned reads as 
follows: 


“Any person who shall operate or drive or cause to be operated 
or driven, a motor vehicle on the public highways in violation 
of the provisions of Article 3, Chapter 60, Compiled Statutes of 
Nebraska, 1929, or of Article 3, Chapter 60, C. S. Supp. 1933, 
of said articles now exist or as hereafter amended except as 
otherwise provided elsewhere in either of said articles, shall 
be deemed guilty of a misdemeanor, and, upon conviction there- 
of, for the first offense shall be fined not more than fifty dol- 
lars; and, upon conviction thereof, for the second or any sub- 
sequent offense, shall be fined not less than fifty dollars nor 
more than five hundred dollars or shall be imprisoned not ex- 
ceeding sixty days in the county jail, or shall be punished by 
both said fine and imprisonment.” 


This section is not restricted to the display of numbers, but applies 
to any violation of any of the provisions of Article 3, Chapter 60. By 
its very terms it is so provided. 


Since Chapter 60, Article 3 of the 1929 Statutes and the 1939 Supple- 
ment thereof provide that the owner of a motor vehicle must register 
the same, and that he must register it in a certain class, and that if he 
use it outside of a certain class it shall be considered to be in another 
class, and then if he fails to secure the proper license for the class in 
which it is used, he has violated the provisions of Chapter 60, Article 
3, supra ,and the penalty clause contained in Section 60-322 would apply, 
since there is no provision for a penalty ‘otherwise provided elsewhere 
in either of said articles.” 


It is not esesntial to the validity of the act that the term “shall be 
unlawful’, or that it be “a public offense”, or other apt words, in order 
to make the statute enforceable, if the legislative intent is manifest in 
the enactment, or if the act, or omission to act is forbidden by the terms 
of the statute. 


It would seem clear that under the terms of the act above quoted, 
that if a truck owner, whose truck was licensed with an “L” license, 
used that truck outside the classifications prescribed by statute, he 
would undoubtedly be considered as operating his motor vehicle without 
first having registered his truck as required by law. 


March 21, 1939 
Mr. Floyd M. Lundberg, County Attorney, Minden. 


Reference is made to your communication of March 16, in which 
you say: 


“One of the State Highway Patrolmen arrested a trucker today 
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and the circumstances in regard to this truck are as follows: 
“The truck is owned by parties living in Kansas, who own farm 
land in Kansas and the truck carries a Kansas farm license. 
The trucker at the time, was carrying sheep pelts taken from 
livestock owned by the owner of the truck, and were being taken 
to a farm in Nebraska for storage, which farm was also owned 
by the owner of the truck. The intention, of course, is that 
these pelts will be held on this farm in Nebraska until a price 
can be received for the pelts which is satisfactory to the 
owners.” 


You ask the opinion of this office as to whether the owners of 
this truck are required to buy a Nebraska license plate. 


It is the opinion of this office that no license in Nebraska would 
be required for the truck in question. Section 60-302 Compiled Statutes, 
Supplement 1937, provides in part as follows: 


“A non-resident owner, except as otherwise provided in this 
section, owning any foreign vehicle which has been duly regis- 
tered for the current calendar year in the state, country or 
other place of which the owner is a resident, and which at all 
times, when operated in this state, has displayed upon it the 
number plate, or plates, issued for such vehicle in the place of 
residence of such owner, may operate or permit the operation 
of such vehicle within the state without registering such ve- 
hicle or paying any fees in this state.” 


The only exception to this statutory rule which under any theory 
might apply to the case cited by you, is the sentence which follows the 
above portion of the statute, which provides that trucks or busses from 
other states entering Nebraska for the purpose “of doing either an in- 
terstate or intrastate business” must secure a Nebraska license. 


It is the opinion of this office that the facts stated in your letter 
do not constitute doing an interstate or an intrastate business within 
the meaning of the above mentioned statute. 


June 30, 1939. 
Mr. Elbert H. Smith, County Attorney, Lexington. 


You inquire whether or not the operation of a truck bearing ‘L” 
license plates outside of its limited jurisdiction is in violation of the law. 


Section 60-328, Compiled Statutes of Nebraska Supplement for 1937, 
provides for the payment of license fees for the registration of trucks. 
The fee for local trucks is set out therein and a considerably higher 
fee is provided for commercial trucks. The fee for the local registration 
permits the operation of the truck wholly and exclusively within the 
incorporated city, town or village where it is owned and operated or 
within five miles of the corporate limits thereof. The above-numbered 
Section provides that, if any truck shall be operated outside the limits 
of its respective classification, it shall thereupon come under the classi- 
fication of commercial trucks, which pay a higher registration fee and 
may be operated any place. 


In our opinion, any person who operates a truck bearing local 
license plates outside and more than five miles from the city or village 
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in which the truck is owned and operated is guilty of a violation of the 
law. He is operating his truck without proper license plates, and with- 
» out having paid the fee required by law. 


October 25, 1939 
Mr. Walter H. Smith, County Attorney, Plattsmouth. 
We have your letter of October 20, in which you say: 


“I would appreciate an opinion from your office on Section 75- 
224 as amended by the 1939 Legislature. My particular ques- 
tion is based on the interpretation of exception (e) in said 
Section. 


“The party in.question was operating a truck for hire with a 
“C” license. He loaded his truck with farm machinery and house- 
hold goods at a farm south of Paul, Nebraska; he was de- 
stined to a farm one-half mile south of Avoca. After leaving 
his loading point he traveled through the incorporated towns of 
Lorton, Dunbar and Otoe and then crossed the county line into 
Cass County, Nebraska, and unloaded at a farm one-half mile 
south of Avoca. The farmer for whom he was hauling this load 
was moving from his farm south of Paul, Nebraska, to another 
farm south of Avoca. The farmer paid the truck driver for his 
services and has a receipt for same. 


“The truck operator in question had no certificate of public 
convenience and necessity and was operating at that time 
without the required insurance. As previously stated, his 
truck carried a “‘C”’ license. 


“T would appreciate receiving an opinion from you as to your in- 
terpretation of the exception (e) as applicable to the above 
facts. It appears to me that this truck operator did not load 
supplies or merchandise which originated at or were destined 
to a neighboring trading post. 


“Your prompt attention to this matter will be appreciated as 
complaints have been made on this truck operator. I spoke 
to Mr. Edwin Vail about this matter and he may recall our 
conversation.” 


After a careful examination of the facts as you have stated them, 
we do not believe that this truck operation would lie within the pro- 
visions of sub-division (e) of Section 75-224 Compiled Statutes, Supple- 
ment 1937, as amended by Legislative Bill No. 2, Session Laws 1939, 
which provides: 


“No provision of this Act or order of the Commission shall be 
applicable to supplies or merchandise being transported by 
motor vehicle from or to any ranch, dairy, feed lot or farm 
for use thereon when originating at or destined to a neighboring 
trading point or points.” 


We, therefore, quite agree with you in your interpretation of the 
section in question. 


—597— 


December 31, 1940 
Mr. Raymond B. Morrissey, County Attorney, Tecumseh. 
In yours of December 18 you say: 


“Will you please give your opinion on the following question: 
Where a trucker has a commercial license, is he allowed to 
haul lumber for hire from Omaha or some other point for a 
farmer in his community; also, can he haul farm equipment 
for hire for a farmer moving from one location to another? 
I am certain that you have given an opinion on these questions 
but I am unable to locate it.” 


We assume you desire to inquire whether the operations designated 
may be performed by a trucker operating under a “C” license, but not 
granted a certificate or permit by the State Railway Commission for 
operating with “R.C.” plates. 


The exemptions of carriers for hire from the operations of the Motor 
Carrier Act of 1937, are contained in Section 75-224 Compiled Statutes, 
Supplement 1939. The so-called “agricultural exemptions” which affect 
the farmer are to be found in subdivision (d) and subdivision (e) there- 
of, which are as follows: 


“(d) No provisions of this Act or order of the Commission shall 
be applicable to ranch, dairy or farm products, including live 
stock, being transported by motor vehicle from or to any ranch, 
dairy, farm, feed lot or any market. 


“(e) No provision of this Act or order of the Commission shall 
be applicable to supplies or merchandise being transported by 
motor vehicle from or to any ranch, dairy, feed lot or farm for 
use thereon when originating at or destined to a neighboring 
trading point or points.” 


If Omaha is a neighboring trading point and the lumber is required 
as “supplies” on the farm, its transportation would be exempt under 
subdivision (e). A like rule would apply to any other “neighboring trad- 
ing point.” 


I do not find any expression in either subdivision (d) or (e), or 
any other portion of Section 75-224, which would exempt the transporta- 
tion of farm equipment from one location to another. 


November 6, 1939 
Department of Roads and Irrigation. 


Reference is made to your inquiry of November 3, in which you 
request an opinion as to the law relative to the punishment for viola- 
tion of the speed laws of the state. 


We have made an examination of the statutes in this regard and 
find that Section 1, of Legislative Bill No. 111, 1939, is amendatory 
of Section 39-1193 of the 1937 Supplement. This section appears as 
Section 5 of House Roll No. 195 of the 1933 Session Laws of Nebraska, 
and Section 39-1037, which provides the penalty for the violation thereof, 
appears as Section 8 of said House Roll No. 195, and would, therefore, 
be conclusive as establishing a penalty for the violation of the speed 
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laws as not less than $10.00 nor more than $100.00, insofar as Section 
89-1193 is concerned. 


In 1935 a speed regulation which appears as Section 39-11,101 
was passed, which was a part of House Roll No. 328. Section 11 thereof, 
which appears as Section 39-11,107 of the 1937 Supplement is as follows: 


“Any person, firm, corporation, copartnership or association 
who shall violate any of the provisions of the preceding sections 
of this Act shall be deemed guilty of a misdemeanor, and, upon 
conviction thereof, shall be fined in any sum not less than 
Twenty-five Dollars and not more than One Hundred Dollars.” 


It will be observed that the above section provides that: 


“Any person * * * who shall violate any of the provisions of 
the preceding sections * * *”, 


but an examination of the engrossed bill, which was actually passed by 
the legislature and is now recorded in the office of the secretary of state, 
discloses that the word is section and not sections, so this penalty 
violation that is provided can only refer to the preceding section which 
applies to the gross weights of trucks and loads and could not, therefore, 
be used in the infliction of the penalty for a violation of Section 
39-11,101. 


A further examination discloses that Section 39-1106, which was 
passed in the 1937 Session, and has not been amended or repealed, pro- 
vides as follows: 


“(b) Any person who shall violate any of the provisions of 
Article II, Chapter 39, Compiled Statutes of Nebraska, 1929, as 
now or hereafter amended, or who shall violate any provision 
of Article 3, Chapter 60, Compiled Statutes of Nebraska, 1929, 
as now or hereafter amended, or of any other law of this 
state relating to the operation of motor vehicles, shall, except as 
otherwise provided herein or elsewhere, upon conviction there- 
of, be punished as follows: (1) For a first such offense, such 
person shall be fined not less than Ten Dollars ($10.00) nor 
more than Fifty Dollars ($50.00), or imprisoned in the county 
jail for not more than thirty days, or both. (2) For each sub- 
sequent such offense, such person shall be fined not less than 
Twenty-five Dollars ($25.00) nor more than two Hundred Dol- 
lars ($200.00), or shall be imprisoned in the county jail for not 
more than sixty days, or both.” 


A speed violation would be within Article 11, Chapter 39, Compiled 
Statutes of Nebraska for 1929, or Article III, Chapter 60, Compiled 
Statutes of Nebraska for 1929. 


The above quoted section applies generally where no specific penalty 
is given in the statute and should be controlling. In coming to this 
conclusion we have in mind that statutes in pari materia are construed 
together, even though passed at separate sessions of the legislature 
and found at different pages in the statute books. 


We, therefore, conclude that the only penalty that can be enforced 
for violation of speed laws of the state is as provided, not less than 
$10.00 nor more than $100.00, speaking generally. 


—599— 


February 13, 1940. 
Mr. Maynard M. Grosshans, County Attorney, York. 


Reference is made to your inquiry of recent date concerning the 
application of Section 60-322 of the 1939 Supplement and Section 
39-1037 of the 1939 Supplement to a violation of the statutes regulating 
the use of the letter “L” on the registration number of a truck. 


The provisions of the statute With reference to the use of the letter 
“L” on the registration number of a truck is found in Article 3, Chapter 
60, to-wit: Section 60-328 of the 1939 Supplement. 


The penalty provided for a violation of any of the provisions of 
Article 3, Chapter 60 is contained in Section 60-322 of the 1939 Supple- 
ment, and the portion of it which is applicable to the question at hand 
is as follows: 


“sk  * Any person who shall operate or drive or cause to be 
operated or driven, a motor vehicle on the public highways in 
violation of the provisions of Article 3, Chapter 60, Compiled 
Statutes of Nebraska, 1929, or of Article 3, Chapter 60, C. S. 
Supp., 1933, as said articles now exist or as hereinafter amended 
except as otherwise provided elsewhere in either of said articles, 
shall be deemed guilty of a misdemeanor, and, upon conviction 
thereof, for the first offense shall be fined not more than fifty 
dollars; and, upon conviction thereof, for the second or any 
subsequent offense, shall be fined not less than fifty dollars 
nor more than five hundred dollars or shall be imprisoned not 
exceeding sixty days in the county jail, or shall be punished 
by both said fine and imprisonment.” 


It will be observed that the above section of the statute was last 
passed in 1937 and that this section provides that there is a penalty 
for a violation of the provisions of Article 3, Chapter 60, Compiled 
Statutes Supplement, 1933, except as otherwise provided elsewhere in 
either of said articles. 


According to this statute we must then look at the designated 
articles to determine if any other provision is made for a penalty, and 
we find none. 


It will be observed, also, that Section 39-1037 of the 1939 Supplement 
provides a penalty for a violation of provisions of Article 3, Chapter 60, 
Compiled Statutes of 1929 only, and further says that it shall apply in 
those violations for which penalty is not elsewhere provided. Our view 
of it is that penalty is elsewhere provided in Section 60-322, and in any 
event, Section 60-322 of the 1939 Supplement, which being enacted at a 
later date must be considered as the latest expression of the legislative 
intent and controlling even if, by implication, it works a partial repeal 
on an already existing statute. 


March 1, 1939. 
Department of Roads & Irrigation, Motor Vehicle Division. 


Reference is made to your inquiry of February 27th in which you 
inquire whether or not a tractor used to haul loads of merchandise or 
material on the highways in the State should be required to bear a 
license as a truck. 
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We refer you to Section 60-301 of the Compiled Statutes of Ne- 
braska, 1937 Supplement, which is as follows: 


“The words and phrases used in this article shall, for the pur- 
pose of the same only, and only insofar as registration and 
licenses are concerned, be construed as follows: ‘motor ve- 
hicles’ shall include motorcycles and all vehicles propelled by 
any power, other than muscular power, excepting however, 
traction engines, road rollers and any vehicles which run only 
on rails or tracks. ‘Highways’ shall include public streets, 
roads, turnpikes, parks, parkways drives, alleys, and other pub- 
lic ways used for the passage of road vehicles. ‘Trucks’ shall 
include motor vehicles equipped or used to carry anything other 
than passengers.” 


It will be noted that the term “traction engines” is exempt from 
the requirement of registration and, at the time of the enactment of 
this law, the Legislature, undoubtedly, had in mind those tractors 
which were used in plowing, harrowing, harvesting crops on the farm 
and not ordinarily to be used on the highway unless it be to go from 
one farm to another or those tractors used on construction projects. 
The fact that the manufacturer of this vehicle calls it a “tractor” does 
not of itself bring this vehicle within the exemption of the statutes. It 
is the use to which it is put which would determine whether or not it 
would require a registration or license to operate on the public high- 
ways of the State. 


From an examination of the photograph of such a tractor with a 
loaded trailer and the advertising matter put out by the manufacturer 
of this tractor, it is quite evident that this tractor will do everything 
that an ordinary truck could do and, under any view of the situation 
that might be taken, we are led to the inescapable conclusion that, since 
this tractor so called is a vehicle propelled by power other than mus- 
cular power on the highways of the State, it is within the meaning of 
the statutes a truck and the proper enforcement of the laws of this 
State would require such vehicle to be registered and licensed as a 
truck. 


February 9, 1940 
Motor Vehicle Division. 
We have your inquiry of recent date in which you inquire: 


“The following case has arisen in Douglas County. We are 
requesting an opinion as to the proper registration fee to be 
paid. 


“In September 1938, the Bekin’s Van and Storage Company 
stored one of the 1% ton rated capacity GMC trucks. This 
truck was registered in 1938 carrying an RC Plate with a 
licensed capacity of 5 tons. 


“On October 2, 1939, the Bekins Van and Storage Company 
made the request to register this vehicle for a licensed hauling 
capacity of 5 tons. The vehicle had been in storage since 
September, 1938, and had not been operated during the calendar 
year of 1939 prior to October 2.” 


We have made an examination of Section 60-328 of the 1939 Sup- 
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plement, which is the provision of the statute which sets forth the 
license fees to be collected, and we find contained therein the provision 
with reference to the storing of motor vehicles, which is as follows: 


“* * * Upon application to register any type of motor vehicle 
mentioned in this Act, no registration fee shall be required to be 
paid thereon for any previous year during which such motor 
vehicle was not at any time used or driven on any public 
highway within this state, and the person desiring to register 
such motor vehicle without payment of fees for previous years, 
shall file with the County Treasurer his affidavit showing 
where, when and for how long such motor vehicle was stored, 
and that the same was not in use in this state during such 
year or years, and, upon receipt thereof, the County Treasurer 
shall issue a registration certificate. * * *” 


There is only one construction to be placed upon this statute and 
that is that the vehicle stored must not have been in use on the public 
highways of the state at any time during the year. In other words, to be 
able to claim an exemption of payment of that year’s license tax, the af- 
fidavit must establish that the motor vehicle was stored the entire year, so 
that the truck company mentioned in your inquiry has no claim for 
exemption on this truck. Although the elapsed time that this truck 
may have been in storage might figure up to a year, yet we are bound 
by this same section of the statutes that provides that the official regis- 
tration year shall be from January 1 to December 31st, inclusive. 


A further examination of this section of the statutes, in that portion 
thereof which has to do with the registration fee on commercial trucks, 
we find this provision: 


“* * * No truck shall be registered for a fee which is computed 
on a basis that is less than its rated carrying capacity: * * *” 


It would, therefore, seem that the truck company mentioned in your 
letter would be required to pay the full amount of the registration fee 
for the full year. 


October 31, 1939 
Mr. S. C. Ely, County Attorney, Bassett. 
We have your letter of October 27, in which you say: 


“Mr. O’Brien, of the Highway Commission, has asked that I 
write you in regard to a complaint made to the Commission 
pertaining to one Bernyce Schlepp of Bassett, which matter was 
taken up with you. He advised me that you had told the 
Commission that there was no question but what Mrs. Schlepp 
was violating the provisions of L. B. 2, passed by the 1939 
Legislature, but I am unable to find wherein she is so doing. 


“To refresh your memory, Mrs. Schlepp is operating a Star 
Mail Route, and I presume that the complaint was made by Mr. 
Homer Shattuck, who operates to Springview under a RC li- 
cense. He claims that she is infringing on his rights. Mrs. 
Schlepp operates a panel truck of % ton manufacturer’s rated 
capacity, so, under the new law, she would be entitled to carry 
passengers or property for hire on her regular route. If she 
has been carrying them off of her regular route, I have not 
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been so informed, and I am wondering if that would not be in 
violation of her mail contract, also. 


“Mr. O’Brien will be back in Bassett sometime next week, and 
I would appreciate your advising me as soon as you can in 
what way you consider that this woman is violating the law. 
If possible, I would like to have your reply here by the time 
Mr. O’Brien returns.” 


The section to which you refer is sub-division (h) of Section 75-224 
Compiled Statutes, Supplement 1937, as amended by Legislative Bill No. 
2, 1939 Legislative Session, which is as follows: 


“No provision of this Act or order of the Commission shall 
apply to star route carriers employed by the post-office de- 
partment of the United States while operating a motor vehicle 
not exceeding one-half ton manufacturer’s rated capacity on 
their regular routes.” 


Under the facts stated in your letter, Mrs. Schlepp would not be 
violating the law. We may have made a contrary statement to In- 
spector O’Brien. If so, it was because the facts were differently 
stated to us. 


I do not remember this particular matter, but I do remember dis- 
cussing with Mr. Boisseree this particular exemption and expressing the 
view that it should not be extended beyond its exact terms. That is, 
the Star Route carrier should not be permitted this exemption unless he 
was operating a truck of % ton manufacturer’s rated capacity, or less, 
and on his regular route. In some instances the carriers, as I under- 
stand it, have operated vehicles not coming within that particular de- 
scription and, also, in some instances, have departed from their regular 
routes, 


Trusting this makes it clear just what the position this office has 
been, so far as advice to the Railway Commission is concerned. 


January 11, 1939 


Mr. Malcolm R. Smith, County Attorney, Dakota City. 


Reference is made to your communication of January 9, wherein you 
request the opinion of this office upon two matters, at the instance of 
the County Treasurer of your county. 


We quote the first inquiry: 


“Whether a owner is entitled to a license for a car upon which 
prior taxes have been paid before having paid the prior taxes on 
all other cars which he may own?” 


Section 60-303, C. S. Supp. 1937, provides in part as follows: 


“The County Treasurer shall neither receive nor accept such 
application or registration fee nor issue any registration certi- 
ficate for any motor vehicle, unless the owner or seller, as 
the case may be, shall first exhibit proof by tax receipt or 
otherwise that he has paid: (a) All personal taxes upon 
said motor vehicle based on the assessment thereof made in the 
year next preceding the year for which such application for 
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registration certificate is made, or (b) that he was the owner 
of another motor vehicle, or other motor vehicles, on which 
he paid the personal taxes during such year, or (c) that he 
owned no such motor vehicle upon which personal taxes might 
have been levied during said year.” 


This section of the Statute clearly discloses the legislative will that 
in order to secure a license upon a motor vehicle the owner must com- 
ply with either (a), (b), or (c). It seems very clear, if the owner ex- 
hibits proof that he has paid all the personal taxes upon the motor ve- 
hicle upon which he seeks license based on the assessment thereof made 
in the year next preceding the year for which such application is made, 
he will be entitled to receive a license whether or not he had paid prior 
taxes on all other automobiles which he might own. 


The second question contained in your letter is as follows: 


“Whether local and farm truck licenses are supposed to be 
based upon the rated capacity or upon the limit load which the 
owner might expect to haul_on such truck?” 


Section 60-328, C. S. Supp. 1937, relates to the registration fee upon 
motor vehicles. 


In part, it provides: 


“For the registration of farm or local trucks as herein provided, 
the registration fee shall be as follows: For truck with carry- 
ing capacity of 1144 tons or less, $4.00; 2 tons, $6.00; for truck 
with carrying capacity of more than 2 tons, $4.00 for each 
additional ton of the carrying ton capacity.” 


The Statute then provides that the registration fee on commercial 
trucks shall be based “upon the load to be hauled”. 


The answer to your question turns upon the construction of the 
words “carrying capacity” as used in the Statute above quoted. These 
words have appeared in the Statute since 1933 and were again used 
when the Statute was amended in 1935. ‘(Laws of Nebraska 1935, p. 
455). 


In our opinion, the words “carrying capacity” as used in this legis- 
lation refer to that carry capacity which the truck is designed by its 
manufacturer to carry, which, we believe, is some times referred to as 
the advertised or rated capacity of the truck. Certainly the words do 
not mean “the load to be hauled”, because had the Legislature so in- 
tended it would no doubt have said so as it did in the case of com- 
mercial trucks. There must be some standard to govern the action of 
the County Treasurers in the issuance of licenses. Without such stand- 
ard, the question of capacity will vary with the personnel of the owner, 
the character of the business in which he is employed and the kind of 
street or road over which the truck is to be operated. State Tax Com- 
mission et al., v. Safety Transfer and Storage Co., 18 SW (2d) 991. 


We are further aided in this particular instance by an administra- 
tive construction placed upon the Statute by the State officials from the 
time of its passage until January, 1938. During those years, an in- 
terpretation of these words, conforming to the views set forth in this 
opinion, was adopted by the administrative officials of the State and 
the various County Treasurers. Although the Legislature met and 
amended the section in 1935, it did not see fit to eliminate the words 
“carrying capacity”, or use new language to change the meaning from 
that which had been placed upon them—in other words the Legislature 
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did not change the standard which had been previously adopted by those 
charged with the administration of the law. 


It is therefore the opinion of this office that local and farm trucks 
are to be licensed upon the carrying capacity as fixed by the manu- 
facturer of the vehicle. 


April 16, 1940 
Department of Roads & Irrigation. 


We have your request for an opinion under date of April 13, 
propounding the question as to whether or not a person may register 
his truck as a farm truck “F” then change it to commercial registra- 
tion “‘C” and then back to farm registration “F”’ or any other designa- 


- tion. 


We have examined the statute in this regard and find it is covered 
by Section 60-328, C. S. Supp. 1939. This section of the statute sets 
forth the various fees that shall be charged for the registration of 
trucks and their designation. The apparent intent of the Legislature in 
this enactment is to place “C” licenses as the highest classification of 
truck registration, for the charge for the registration is graduated in 
accordance with the load to be hauled in tons and the registration fee 
exacted is greater. Then we find this provision in the cited section: 


“* * * Provided, however, that if any truck or trailer operated 
under the classifications designated by the letters “L” or *‘F” 
as herein provided, shall be operated outside the limits of its 
respective classification, it shall thereupon come under the 
classification of commercial trucks as herein defined. * * *” 


It would, therefore, be apparent that not only is it possible for 
the holder of an “F”’ license to register it as a commercial “C’”, but 
it is required by statute if in the operation of the truck it falls without 
the limits set forth in the statute for the operation of an “F”’ license. 
This same section of the statute provides for the percentage of annual 
registration fees to be paid and when they shall be paid if a truck is 
purchased during a license year which is fixed by the terms of this 
statute as from January 1 to December 31, inclusive. It would, there- 
fore, be our opinion that when a person who had been operating a truck 
under an “F”’ license operated it outside the limits of the “F” classi- 
fication that he not only may secure a commercial license, but is re- 
quired by statute to do so, and this commercial license should be figured 
as though he had purchased the truck as of that date. 


There is no way for the truck owner to change his license from a 
“C” to an “F”’, nor is there any method set out in the statute for the 
return to the truck owner of any portion of fee paid for a “C” license. 
Once he has secured a “‘C” license he must retain it throughout the rest 
of the calendar year, and, of course, his operation of the truck under a 
“C” license would only be limited by the load hauled according to the 
terms of his license and would not prevent him from using the truck 
under any of the lower classifications. 


February 8, 1940 
Nebraska State Railway Commission. 


You have inquired whether or not trucks leased by WPA must be 
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registered and, also, whether or not they must carry RC license plates. 


Section 60-302 Compiled Statutes, Supplement 1939, requires every 
owner of a motor vehicle residing in the State of Nebraska, to make 
application for registration thereof. 


Section 60-307 Compiled Statutes, Supplement 1939, provides that 
the Department of Roads and Irrigation shall furnish to every person, 
whose motor vehicle shall be registered, two number plates, upon which 
shall be displayed the registration number assigned to such motor ve- 
hicle, and also describes the kind of plates to be issued for various 
classification of motor vehicles. 


Section 60-314 Compiled Statutes, Supplement 1931, enumerates the 
registration fees to be paid for registering motor vehicles of the various 
classifications, and provides that no registration fee shall be charged 
for any motor vehicle owned by any city or village of this state for 
the use of the police, fire or other departments, nor for any motor ve- 
hicle owned and used by any school district, county or state or the 
United States government. 


Section 60-322 Compiled Statutes, Supplement 1939, provides that 
except as otherwise set out in the act, no person shall operate or drive, 
or cause to be operated or driven, a motor vehicle on the public high- 
ways, unless such vehicle shall at all times have displayed one number 
plate on the back thereof and one number plate on the front thereof. 


It is, therefore, clear that all trucks shall be registered and must 
carry license plates at all times, regardless of who owns or operates 
them. Also, that every owner, excepting only cities and villages, school 
districts, counties, states or the United States government must pay the 
required registration fees. 


In addition to the license plates above referred to, every motor ve- 
hicle used for the transportation of passengers or property for hire in 
intrastate commerce, must carry RC plates as required by the provisions 
of Chapter 75, Article 2, Compiled Statutes, Supplement 1939, and regu- 
lations of the Nebraska State Railway Commission adopted in further- 
ance thereof. 


If the owner of a truck leases it to WPA and completely re- 
linquishes the possession, operation and control of it, and it is used by 
WPA only, in its own work, it cannot be said to be used for transporta- 
tion of passengers or property for hire and, consequently, need not bear 
RC license plates in addition to its registration license plates. Entre- 
mont v. Whitsell, et al. (Cal.) 80 P. (2d) 987, 27 Pur. 492. People v. 
Tedesco (Cal.) 64 P. (2d) 966. 


However, if the so-called lease is merely a contract or agreement 
whereby the owner of the truck is employed to haul passengers or 
property for hire in intrastate commerce for any purpose not excepted 
by Section 75-224 Compiled Statutes, Supplement 1939, he must obtain 
RC license plates for it. The fact that the United States government, 
or any of its many arms, is the shipper, or one of the contracting 
parties, will not alter the case. State of Washington v. Wiles (Wash.) 
199 P. 749, 18 A.L.R. 1163. Baltimore & Annapolis Railroad Com 
v. a ai (Md.), 25 Pur. 403. Reavley v. State (Tex.), 63 S. W. 
(2d) 709. 
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May 16, 1941 
Department of Roads & Irrigation. 
We have yours of May 13, in which you say: 


“Section 60-311, C. S. Supp. 1939, provides for the reassignment 
of registration plates under certain conditions. We have been 
asked to rule in a case where the owner of the motor vehicle 
has such motor vehicle registered for the year 1941 with a 
license capacity of 14 Tons. The owner has asked to transfer 
this registration, upon loss of the original vehicle, to two 
trucks each bearing 7 Ton license capacity. 


“May we have your opinion as to the legality of this procedure?” 


The reference made is to Section 60-311, Compiled Statutes of Ne- 
braska for 1929. This section provides, in part, as follows: 


“In case of such transfer of ownership of any motor vehicle, 
or in case of loss of possession thereof, the registered owner, 
provided he applies to the County Treasurer after such transfer 
or loss of possession and accompanies the application with the 
fee of One Dollar ($1.00) for a new certificate as required in 
Section 8387, Compiled Statutes of Nebraska for 1922, (60-323), 
may have assigned to another motor vehicle the registration 
number of the motor vehicle so transferred or lost. * * *” 


We must keep in mind in a construction of this section of the 
statute that this procedure is purely statutory and that only those things 
may be done in the administration of this law which is specifically au- 
thorized by the terms of the statute itself. This is the only section of 
the statute that applies to the particular problem here involved. It will 
be observed that the statute says in so many words that upon the hap- 
pening of a cerain condition and the payment of the fee the person who 
has theretofore had a motor vehicle registered may have that motor 
vehicle registration assigned to another motor vehicle. Since there is 
no provision in the statute authorizing a registration fee formerly paid 
on one motor vehicle to be split up between various motor vehicles, 
the applicant would not be entitled to have his registration changed to 
but one other motor vehicle. 


July 26, 1941 
Motor Vehicle Division. 
In your letter of July 23d you state: 


“We are requesting your opinion as to whether vehicles owned 
by public power districts, public irrigation districts, rural 
electrification projects and other similar districts authorized 
by Senate File 310 of the 1933 Session of the Nebraska Legis- 
lature are exempt from the payment of a motor vehicle regis- 
tration fee in this state.” 


Section 60-302 Comp. St. Supp. 1939, requires every owner of a 
motor vehicle residing in the state of Nebraska to make application 
for registration thereof . 


Section 60-307 Comp. St. Supp. 1939, provides that the Department 
of Roads and Irrigation shall furnish to every person whose motor ve- 
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hicle shall be registered two number plates upon which shall be dis- 
played the registration number assigned to such motor vehicle, and 
also describes the kind of plates to be issued for various classification 
of motor vehicles. 


Section 60-314 Comp. St. Supp. 1931 enumerates the registration 
fees to be paid for registrating motor vehicles of the various classifi- 
cations, and provides that no registration fee shall be charged for any 
motor vehicle owned by any city or village of this state for the use of 
the police, fire or other departments, nor for any motor vehicle owned 
and used by any school district, county or state, or the United States 
government. 


Section 60-322 Comp. St. Supp. 1939 provides that except as other- 
wise set out in the act no person shall operate or drive or cause to be 
operated or driven a motor vehicle on the public highways unless such 
vehicle shall at all times have displayed one number plate on the back 
thereof and one number plate on the front thereof. 


It is, therefore, clear that all motor vehicles shall be registered and 
must carry license plates at all times when operated upon the high- 
ways of the state, regardless of who owns or operates them. Also, 
that every owner, excepting only cities and villages, school districts, 
counties, states, or the United States government must pay the required 
registration fee. 


The districts referred to are not within the exceptions noted, and it 
is our opinion that these statutes require them to pay the prescribed 
fees for regisration of any motor vehicle owned by them. 


January 14, 1942 
Hon. Wardner G. Scott, State Engineer. 


We have your request for an opinion of recent date in which you 
inquire as to the obligation on the Metropolitan Utilities District in 
Douglas County to pay registration fees for motor vehicles owned and 
operated by the district. 


In a consideration of this question the first problem which con- 
fronts us is to determine the actual ownership and use of the motor ve- 
hicle. If ownership and use by the Metropolitan Utilities District of a 
motor vehicle is ownership and use by the city of Omaha, then the 
Metropolitan Utilities District is not required to purchase registration 
certificates under the provision of section 60-328 of the 1941 C. S. 
Supp. which is in part as follows: 


“* * * no registration fee shall be charged for any motor ve- 
hicle owned by any city or village, county or state for the 
use of the police, fire or other departments nor for any motor 
vehicle owned and used by any school district, county, state or 
the United States Government. * * *” 


The answer to the first question is found in a recent decision of the 
Supreme Court of this State, in the case of Nelson-Johnston Doudna 
vs. Metropolitan Utilities District, 137 Neb. 871 in which the court says 
in referring to the creation and operation of the Metropolitan Utilities 
District by the legislative enactment. 


“The effect of these statutes is to create a governmental 
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agency which has for its purpose the control and operation of 
the proprietary function which ordinarily would have been 
performed by the city of Omaha. It seems to us, therefore, 
that the powers of the District must be tested on the same 
basis as if being performed by the city itself.” 


We are, therefore, of the opinion that motor vehicles owned and 
operated by the Metropolitan Utilities District, being in fact and in law 
owned and operated by the city of Omaha, they would therefore fall 
within the terms of the exemption contained in the statute above 
quoted and are not required to pay registration fees for the registration 
of its motor vehicles. 


January 27, 1942 
Honorable Wardner G. Scott, State Engineer, 
Department of Roads and Irrigation. 


We have yours of recent date enclosing copy of letter from the 
attorney for the Federal Land Bank in which official claim is made for 
the registration of motor vehicles owned and used by the Federal Land 
Bank without fee under the provisions of Section 60-328, C. S. Supp. 
1941. The applicable provision of that section is as follows: 


“No registration fee shall be charged for any motor vehicle * * * 
owned and used by * * * the United States government.” 


Section 26 of the Federal Farm Loan Act of July 17, 1916, con- 
tains the provision that every federal land bank shall be exempt from 
federal, state, municipal and local taxation, etc. 


We are not unmindful that there may be a distinction between 
taxation as such and the registration fee charged by the state for the 
registration of a motor vehicle, but we believe that we are beyond this 
distinction and also beyond any construction of Section 26 of the 
Federal Farm Loan Act. We feel that the answer to the problem lies 
in the construction of our own statute of exemption above quoted. If 
the motor vehicle is owned and used by the United States government it 
is exempt under the Nebraska law from the payment of the registration 
fee. A recent decision of the Supreme Court of the United States 
answers the question as to whether or not a federal land bank in its 
function and operation exercises a governmental function. The case to 
which we refer is The Federal Land Bank of St. Paul v. Bismarck 
Lumber Company ,et al., 11 S. C. J. 190, decided November 10, 1941. 
While this was a case construing the sales tax imposed in North Dakota 
on the purchase of some lumber made by the Federal Land Bank, yet the 
opinion itself clearly indicates the status of the Federal Land Bank in 
the opinion of the highest court in the land. We quote from that 
opinion: 

“The federal government is one of delegated powers, and from 
that it neecssarily follows that any constitutional exercise of 
its delegated power is governmental. Graves v. New York 
ex rel. O’Keefe, 306 U. S. 466, 477. It also follows that when 
Congress constitutionally creates a corporation through which 
the federal government lawfully acts, the activities of such cor- 
poration are governmental. Pittman v. Home Owners’ Loan 
Corp., 308 U. S. 21, 32; Graves v. New York ex rel. O’Keefe, 
supra, 477. 
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“The federal land banks are constitutionally created, Smith v. 
Kansas City Title & Trust Co., 255 U. S. 180, and respondents 
do not urge otherwise. Through the land banks the federal 
government makes possible the extension of credit on liberal 
terms of farm borrowers. As part of their general lending 
functions the land banks are authorized to foreclose their 
mortgages and to purchase the real estate at the resulting sale 
(Note No .10). They are ‘instrumentalities of the federal gov- 
erment engaged in the performance of an important govern- 
mental function.’ Federal Land Bank v. Priddy, 295 U. S. 
229; Federal Land Bank v. Gaines, 290 U. S. 247, 254. The 
national farm loan associations (Note No. 11), the local co- 
operative organizations of borrowers through which the land 
banks make loans to individuals, are also federal instrumentali- 
ties. Knox National F. L. Asso. v. Phillips, 300 U. S. 194, 
202; Federal Land Bank v. Gaines, supra, 254.” 


It will be observed that the Supreme Court specifically holds that 
federal land banks are constitutionally created and that when Congress 
creates such a corporation through which the federal government law- 
fully acts that the activities of that corporation are governmental. 


We are, therefore, of the opinion that motor vehicles owned and 
used by the Federal Land Bank in Omaha came within the terms of the 
exemption statute as above quoted and may be registered without the 
payment of the registration fee ordinarily required for the registration 
of such vehicles. Permit us to call your attention, however, to this 
fact that in order to be entitled to exemption from payment of the 
registration fee the motor vehicle must be owned and used solely by the 
United States government. Any use of the motor vehicle by an in- 
dividual for any other purpose at any time during the year would make 
the motor vehicle subject to the payment of the registration fee. 


February 4, 1942 
Department of Agriculture and Inspection. 


You ask in your recent letter whether or not Mr. Griffith, who 
holds a license to transact business under the name of the Wayne 
Rendering Plant, may transfer his unexpired license to another person 
who intends to lease the plant and premises from Mr. Griffith, the 
ownership of the premises not to be changed, but Mr. Grifftih not to 
have any further control over said business or the operation of said 
plant. 


A license is defined in 33 Am. Jur. 324, Paragraph 2, as follows: 


“In its specific sense, to license means to confer on a person 
the right to do something which otherwise he would not have 
the right to do. A license is in the nature of a special privilege, 
rather than a right common to all, and is often required as a 
condition precedent to the right to carry on business or to hold 
certain classes of property within the jurisdiction. A license 
is not, however, a contract with the sovereignty issuing it, 
nor property in any constitutional sense.” 


In discussing whether or not a license is transferable or assign- 
able, 33 Am. Jur. 330, Paragraph 6, has the following to say: 


“A license, being a personal privilege, cannot ,as a general rule, 
be communicated or assigned to another.” 
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The Supreme Court of Nebraska in the case of Stevens v. Fall, 
133 Neb. 610, 276 N. W. 401, held that a license was purely a personal 
privilege and was not transferable, either voluntarily or involuntarily. 
This case, however, dealt with a liquor license and not with a license 
such as is under consideration here, and in the case of a liquor 
license the statute expressly states that said license is not transferable 
or assignable. Section 53-327. The statute is silent as regards the 
assigning or transferring of the license provided for under Section 
54-934, but it is our opinion that unless the statute contains an ex- 
press provision making a license transferable or assignable that the 
general rule applies and the same cannot be assigned or transferred 
either voluntarily or involuntarily. 


There appears to be one exception to this rule, which is set out in 
33 Am. Jur. 330, Paragraph 6, as follows: 


“This rule is subject, however, to modification under circum- 
stances which may render a transfer equitable, as, for example, 
where the licensee dies or one member of a licensee firm trans- 
fers his interest to the other during the period for which the 
license fee or tax is paid, and the legal representative or remain- 
ing partner carries on the trade or business in the same place.” 


Your particular case does not come within this exception and we 
have been unable to find any exception to the general rule which would 
cover your particular case or take it out of the general rule. 


Trusting this answers your question satisfactorily. 


May 20, 1942. 
Department of Roads and Irrigation. 


We have your request for an opinion as to whether the fact that a 
nonresident of Nebraska registers some trucks in Nebraska under the 
provisions of our statute providing for such registration cancels the 
privilege of such nonresident owner to secure nonresident permits for 
single trip and compels a truck owner to increase the size of his Ne- 
braska license plates according to weight. 


It is our opinion that it does. It is our opinion that when the truck 
is licensed under the provisions of the Nebraska statutes, even though 
the owner is a resident of another state, that the truck then becomes 
to all intents and purposes of the same level with trucks owned by legal 
residents of the State of Nebraska. This is provided for by Section 
60-302, Compiled Statutes Supplement 1941. 


Trusting that this answers your inquiry. 


June 19, 1942 
Mr. A. F. Alder, County Attorney, Taylor. 


We have your request for an opinion as to the proper provision of 
the statute for licensing a car used by a person hired by a school dis- 
trict to haul the children to the neighboring school. You also mention 
that he will probably pick up one or two children in another district. 


It is our opinion that this car should be registered under the pro- 
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visions of Section 60-328 Compiled Statutes, Supplement 1941, which 
you mention in your letters, and which reads as follows: 


‘se * * or engaged in the transportation for hire of school chil- 
dren and school teachers to school activities and school func- 
tions away from the school, and for passenger cars owned and 
used exclusively by schools, colleges and charitable institu- 
tions, the condition and fees for such registration shall be fixed 
by the department of roads and irrigation, and such fee shall 
be determined by the same rate as paid by commercial trucks; 
and the carrying capacity of said motor vehicle or bus shall 
be computed by multiplying the maximum number of passengers 
the bus is equipped to carry by one hundred fifty pounds.” 


We do not believe that it is the proper registration of such vehicle 
to register it under the other provision that you cite, which provides 
that: 


“For motor vehicles equipped to carry more than 7 persons and 
used for hire, the fee shall be $25.00, plus $5.00 additional for 
each person and said car is equipped to carry in addition to 
the driver * + *.” 


Thé truck provision is the one that has been regularly followed 
by the Department of Roads and Irrigation for automobiles such as 
you mention, and we approve that provision as the proper one for the 
case which you cite. 


June 19, 1942 
Honorable Wardner G. Scott, State Engineer, 
Department of Roads and Irrigation. 


We have your request for an opinion as to the use of the “L” 
license or local license plate, calling our attention to the provisions in 
Section 60-307 Compiled Statutes, Supplement 1941. Your question in- 
volves a resident of Broken Bow, where he has a legitimate place of 
business and now having a contract in Lancaster county desires to 
obtain a local license plate to operate his trucks on this particular job. 
The trucks, you state, are now carrying local license plates from some 
cther county. 


It is our opinion that this cannot be done, under the statute. 


On May 14, 1940, construing a similar provision for the county at- 
torney of Box Butte County, Nebraska, this office held that by reason 
of the following provision in Section 60-328 of the 1939 Supplement, 
which reads as follows: 


“Provided, however, that if any truck or trailer operated under 
the classification designated by the letter ‘L’ or ‘F” as herein 
provided, shall be operated outside the limits of its respective 
classification, it shall thereupon come under the classification 
of commercial trucks as herein defined, * * *” 


that when the truck was operated outside of the 5 mile limit, it came 
under the classification of commercial trucks. While that section of the 
statute was amended in 1941 by the legislature, the particular provision 
above quoted was left intact. 
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We, therefore, give it, as our opinion in answer to your question, 
that the party in question is not entitled to register and operate in any 
other county, than the county of his actual residence, on a local license 
plate. 


MUNICIPALITIES 
November 21, 1939 
Nebraska Aeronautics Commission. 
Reference is made to your letter of October 24, in which you state: 


“This office respectfully requests an opinion from the Attorney 
General’s office as to the legality of municipalities leasing or 
purchasing land outside of the city limits, without a vote of 
the people.” 


Cities of the metropolitan class, cities of the first class, with a 
population of 40,000 to 100,000, and cities of the first class, with a 
population of 5,000 to 25,000, are authorized to purchase land for public 
purposes without a vote of the people. (Sections 14-101, 15-201 and 
16-201, Compiled Statutes of Nebraska for 1929). Cities of the second 
class and villages, however, are not authorized to make such purchases 
without submitting the same to a vote of the people. (Section 17-401, 
Compiled Statutes of Nebraska for 1929). 


Section 19-801, Compiled Statutes of Nebraska for 1929, provides 
that any city of the metropolitan class, city of the first class, or city 
of the second class, within the State of Nebraska, is authorized to ac- 
quire by lease, purchase, condemnation or otherwise the necessary land 
within or without such city for the purpose of establishing an aviation 
field. Said act further provides for the issuing of bonds or the levying 
of a tax for the purpose of acquiring and improving said aviation 
field. 


Construing these sections together, it would seem that the latter is 
merely an express authorization to lease or purchase land for thepur- 
pose of an aviation field and that the manner of acquiring the same 
must be according to the provisions of the first mentioned sections of 
the statutes. 


It is our opinion, therefore, that cities of the metropolitan class and 
cities of the first class are authorized to make said lease or purchase 
without a vote of the people but that cities of the second class would 
be required to submit the same to a vote. 


You also submit the following question: 


“We would also like an opinion as to whether or not counties 
may trade land to secure airport facilities without a vote of 
the people.” 


Section 26-709, Compiled Statutes of Nebraska for 1929, provides 
as follows: 


“The county board shall have power to acquire, take, hold, 
appropriate and condemn such real estate as may be necessary 
for convenience from time to time for the public use of the 
county: Provided, no appropriation of private property for the 
use of the county as aforesaid shall be made until full and 
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just compensation therefor shall have been first made to the 
owner thereof.” 


Section 26-104, Compiled Statutes of Nebraska for 1929, provides 
in part as follows: 


“Bach county shall have power: * * * Second. To sell and con- 
bia or lease, any real or personal estate owned by the county; 


Section 26-105, Compiled Statutes of Nebraska for 1929, provides in 
part as follows: 


‘se * * Provided, further, no lease for a period of more than 
ten years, or sale shall be made of real estate costing the 
county more than Three Thousand Dollars ($3,000.00) until 
such proposition shall have been approved by a majority of the 
electors of the county voting thereon. * * *” 


Section 26-107, Compiled Statutes of Nebraska for 1929, provides in 
part as follows: 


Section 26-107, Compiled Statutes of Nebraska for 1929, provides in 
part as follows: 


“The county board shall not sell, or lease for a period of 
ten years or more, the public grounds as provided in the 
third subdivision in the preceding section without having first 
submitted the question of selling, or leasing, such public grounds 
to a vote of the electors of the county; Provided, in any case 
where the county has acquired real estate at a cost not to 
exceed three Thousand Dollars by gift, purchase or judicial 
proceedings in which the county is plaintiff or is interested, 
the county board may sell such real estate without submitting 
the question to a vote of the electors of the county: * * *” 


It is our opinion that the power to sell would also include the power 
to trade real estate. If the real estate has been acquired by the county 
at a cost not to exceed $3,000.00, the same may be traded without sub- 
mitting the same to a vote of the people. If, however, the cost is in 
excess of $3,000.00, the same would have to be submitted to a vote of 
the people for their approval. 


August 18, 1941 
A. L. Miller, M.D., Director, State Department of Health. 


In your recent letter you ask whether or not the Department of 
Health may enforce rules adopted pursuant to Section 71-2302 Compiled 
Statutes of Nebraska for 1929, in cities which operate under a home 
rule charter. 


In discussing the problem it is assumed that the regulations are 
reasonable. 


Article XI, Section 2, provides that “any city having a population 
of more than five thousand inhabitants may frame a charter for its 
own government, consistent with and subject to the constitution and 
laws of this state.” 
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Section 5 of the same article provides the method by which cities 
having a population of over 190,000 may become “home rule’ cities, 
and provides that the charter of such city shall be “subject to the con- 
stitution and laws of the state.” Therefore, what is said herein shall be 
applicable to all cities operating under “home rule charters.” 


Section 71-2302 Compiled Statutes of Nebraska for 1929, provides 
that: 


“The department of health shall have supervision and control 
of all matters relating to necessary sanitation and quarantine, 
the department shall formulate, adopt and publish such proper 
and reasonable general rules and regulations as will best serve 
to promote sanitation throughout the state, and prevent the 
introduction or spread of disease.” 


The general rule which is applicable to the problem at hand was 
stated in State, ex rel Fischer v. City of Lincoln, 137 Neb. 97, in this 
fashion: 


“The constitutional limitation that a home rule charter must 
be consistent with and subject to the laws of the state means 
simply that, on matters of such general concern to the people 
of the state as to involve public need or policy, the charter 
must yield to state legislation.” 


In other words, on matters of purely local concern the charter is 
controlling, but on matters of general concern the words of the legisla- 
ture is controlling. 


The public policy of this state, as it relates to health, is expressed 
in numerous laws, most of which are general in nature and application. 
The establishment of a state department of health indicates quite clearly 
that the preservation of health is of statewide concern. : 


The language of the Ohio Supreme Court in City of Bucyrus v. 
Department of Health, 166 N. E. 370, supports the view above expressed 
and is particularly interesting because of the particular regulation in- 
volved in your problem. The Court said: 


“It is a matter of concern to the whole state whether a munici- 
pality so dispose of its sewage as to breed disease within the 
municipality, for the municipality is of the public of the 
state, and it is equally a matter of concern to the whole state 
whether a municipality so dispose of its sewage as to breed 
disease without and in the vicinity of its own territory, and 
whether, having bred disease in either situation, it disseminate 
it throughout the state.” 


Our conclusion, therefore, is that the municipalities of this state 
are subject to all reasonable rules and regulations promulgated by your 
department pursuant to specific statutory authority. 


NATIONAL GUARD 
November 8, 1940 
Mr. Edwin Moran, County Attorney, Nebraska City. 


In your recent letter, you state that the County Clerk and County 
Judge of your county are both officers in the National Guard. In view 


—615— 


of the fact that the Nebraska National Guard has been called into 
the military service of the United States, you ask whether the 
County Board could appoint temporary officers to perform the duties 
of the County Clerk and County Judge during their absence. You also 
ask what the status of these officers would be after their return from 
service. 


The mere temporary absence of a county officer from the state, 
unless he intentionally becomes a non-resident of the state, does not 
create a vacancy in his office. Neither, in our judgment, does the 
fact that an officer of the National Guard is called for active duty out 
of the state create a vacancy in a civil office in which the National 
Guard officer is the incumbent. Although Section 32-1701, Compiled 
Statutes of Nebraska for 1929, provides that the acceptance of a com- 
mission to a military office in the militia, which requires the incumbent 
in the civil office to exercise his mltary duties out of the state for a 
period of not less than sixty days, shall create a vacancy, we find 
nothing in the commission of a National Guard officer which in itself 
requires military duties out of the state. On the contrary, the com- 
mission provides: 


“He will enter upon active duty under this commission only 
when called to such active duty by competent authority.” 


In our opinion, it is only the acceptance of a commission to a 
military office which ipso facto requires the exercise of military duty 
out of the state for a period exceeding sixty days, which would create 
a vacancy, and then the vacancy would occur upon the acceptance of the 
commission. The acceptance of a commission which does not of itself 
require military service out of the state, and requires active duty only 
under circumstances amounting to a national emergency, does not 
under the above-mentioned statute create a vacancy. 


We are further led to express this view by the consideration that 
a contrary construction of the statute might render it unconstitutional. 
The act has no application to a person holding a civil office who is 
drafted into the services of the United States, or to one who joins the 
army as enlisted man. On principle, it would seem that there is no 
basis for a distinction between enlisted men and commissioned officers. 


It follows that, if there is no vacancy, the incumbent of the civil 
office continues to hold the office although absent and is entitled as 
a matter of law to the emoluments of the office, if he desires to receive 
them. It likewise follows that so long as the incumbent remains in 
office, no “acting County Clerk” may be appointed. Section 84-801, 
Compiled Statutes of Nebraska for 1929, provides for the appointment 
of deputies for County Clerks and other officers, and Section 84-802 
provides that such deputy may exercise the powers of his superior in 
his absence. 


This opinion is devoted exclusively to a construction of the statute. 
Independently of statute, it appears that an office may be rendered 
vacant by abandonment, and if a county officer should abandon his 
office, absent himself for an extended period and absolutely failed to 
cause his office to be given proper attention, the question of vacancies 
by abandonment might be presented. However, this question would 
probably be eliminated if a competent deputy were left in charge of the 
office and such additional assistants were arranged as would enable the 
office to function properly during the absence of the office holder. 


In case of the County Judge, a special statute, of course, provides 
for the appointment of an acting County Judge. Nevertheless, the 


—616— 


County Judge would continue to be County Judge and would be entitled 
to his salary as such. If such official should desire to make an ar- 
rangement with the special acting County Judge appointed by statute, 
such as suggested in your letter, that would be entirely a matter be- 
tween the individuals. 


NEBRASKA HIGHWAY SAFETY PATROL 
November 15, 1940. 


Motor Vehicle Division. 
We have yours of November 1, in which you say: 


“Section 39-1160, 1939 C. S. Supplement, provides for the re- 
porting of accidents to the Department of Roads and Irrigation. 
This section further provides that such reports shall be without 
prejudice, shall be for the information of the Department and 
shall not be open to public inspection. 


“Section 60-421, 1939 C. S. Supplement, provides that all mem- 
bers of the Division of Highway Safety and Patrol shall have 
the power ‘to investigate traffic accidents for the purpose of 
carrying on a study of traffic accidents and enforcing this 
Act and other motor vehicle and highway safety laws.’ As a 
part of the duties of the patrolmen in fostering a study of 
traffic accidents, the patrolmen are required to submit reports 
on the same forms used under the provisions of Section 39-1160. 
“We respectfully request your opinion as to whether accident 
reports submitted by patrolmen are open to public inspection.” 


We have made an examination of the statutes in this regard and 
find that Section 60-420 of the 1939 Supplement authorizes the director 
to make rules and regulations in the enforcement of the act. Under 
“sg” of 60-421, it is made the duty of the highway department to in- 
vestigate traffic accidents for the purpose of carrying on a traffic study 
and enforcement of the act. A rule or regulation authorized under 
Section 60-420, requiring the patrolmen to make reports of the accidents 
which they study, even though it be on the same form used by persons 
involved in the accident as provided in Section 39-1160 of the 1939 
Supplement, is well within the power of the director to make. How- 
ever, the provisions of Section 39-1160 refer only to persons involved in 
the accidents and, as stated in our opinion of April 9, 1940, the reason 
it is made confidential is to encourage persons involved in accidents to 
make a full, truthful and complete disclosure. This section could not 
possibly apply to patrolmen whose duty it is to investigate these 
accidents. 


We have made a careful study of the general statutes with refer- 
ence to public documents and it is indicated to be the policy that public 
records are available for the inspection of persons concerned during 
office hours and at reasonable periods. 


We are, therefore, of the conclusion that the reports submitted by 
your patrolmen of the accidents which they study are not confidential 
and inspection thereof should be permitted persons having an interest 
in the controversy. 
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May 3, 1939 


Department of Roads and Irrigation. 


Reference is made to your inquiry of recent date in which you 
inquire: 

“This is to request an opinion relative to our authority with 

respect to the enforcement of Sections 39-1035 to 39-1193 

of the statutes, dealing with excessive loads and loads in excess 

of carrying capacity on which registration fees have been paid. 


“1. Does a patrolman have the authority to hold or impound a 
vehicle which is being operated in violation of either of the 
above two sections of the statutes?” 


We have made an examination of the authorities with reference 
to the above inquiry, and are of the opinion that the patrolman does 
have complete authority to hold or impound a vehicle, which is being 
operated in violation of either of the above two sections, for the purpose 
of evidence. 


In 54 C. J. at page 434, it is said: 


“Property seized in enforcing the criminal laws is in the custody 
of the law and cannot be repelvied, until such custody is 

ended. * * * Property held as evidence in a criminal prosecution 
cannot be replevied.” 


Under the above quotation is cited the case of Good v. Riggs, 
found in 13 A. L. R., at page 1164, which appears to be the leading 
case on the subject. It was a case in which an automobile had been 
stolen and was recovered by the police of Baltimore and was held by 
them as evidence against the person charged with the crime, and the 
Maryland Court of Appeals said, in deciding that the police of Balti- 
more were entirely within their rights in holding the automobile for 
evidence, as follows: 


“The general rule of law controlling cases of the character we 
are here dealing with is thus stated, as supported by authority, 
in 24 Am. & Eng. Enc. Law, 2d ed. 505: ‘Where property is 
withheld by the police officers as evidence against persons 
charged with crime, the owner, though not one of the persons 
charged with violating the law, has been denied the right to 
regain possession of the property by replevin’. 


“In Wagner v. Upshur, 95 Md. 523, 93 Am. St. Rep. 412, 52 Atl. 
510, this court said: ‘It is hardly necessary to say that it is 
conceded that an article like the one which is the subject of 
this case may always be seized and held for use as evidence 
against the owner, possessor, or others, in a criminal proceeding 
against them or either of them’. 


“In the more recent case of Soper v. Michal, 123 Md. 545, 
L. R. A. 1915.4, 232, 91 Atl. 684, this court further said, in re- 
viewing the two Wagner Cases, 93 Md. 182, 48 Atl. 455, and 
95 Md. 519, 93 Am. St. Rep. 412, 52 Atl. 509. ‘In what has been 
said, this court must not be understood as holding that the 
police may not seize property for use as evidence, or that, in 
a proper case and before a proper tribunal, they may not, 
upon a conviction, confiscate or even destroy the property so 
taken’. 


“The principle stated and announced in the Wagner and Michal 
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Cases, supra, has generally been recognized by the courts in other 
jurisdictions. Smith v. Jerome, 47 Misc .22, 93 N. Y. Supp. 
202; Getchell v. Page, 103 Me. 387, 18 L. R. A. (N.S.) 253, 125 
Am. St. Rep. 307, 69 Atl. 624; State v. Mausert, 88 N. J. L. 
ot a ag 1916C, 1014, 95 Atl. 991; Simpson v. St. John, 93 

oes 


“In a note to the case of Getchell v. Page, 103 Me. 387, 18 
L. R. A. (N. 8S.) 253, 125 Am. St. Rep. 307, 69 Atl. 624, a 
number of cases are cited, and it is there said: ‘It is a general 
rule, upheld by the great majority of the cases upon the sub- 
ject, that a peace officer, while executing a criminal process, 
may take possession of articles for the purpose of evidence, 
and hold them for such purpose; and the officer will not be 
liable for trespass in so doing, nor is the owner entitled to 
recover possession thereof.’ 18 L. R. A. (N. 8S.) 253. 


“In Mutual Commission & Stock Co .v. Moore, 13 App. D. C. 
78, where the facts were somewhat similar to those in this case, 
Mr. Chief Justice Alvey, in delivering the opinion of the court, 
said: ‘But suppose the articles seized by the officers and sought 
to be replevied do belong to the plaintiff as a corporation, they 
do not the less furnish evidence against the parties accused, nor 
is it the less important that the evidence should be preserved in 
the control of the government, to be used at the trial of the 
alleged offenders. If the articles have been placed in the pos- 
session of the violators of the law, and allowed to be used for 
an illegal purpose by them, the party claiming to be the owner 
of the articles can have no exemption from the general principle 
that subjects such articles to seizure and detention, to be used 
as evidence against the offenders, when found to be in their 
possession and used for an unlawful purpose. The seizure and 
temporary retention of articles so found in the unlawful use of 
parties engaged in violating the criminal law is fully author- 
ized as being within the police power of the government, with- 
out respect to the ownership of the property. The seizure and 
retention of the articles in no manner denies or affects the 
title of the true owner, but simply postpones his right of pos- 
session until the exigencies of the prosecution are satisfied. 
Simpson v. St. John, supra’. 


“And as well said in the case just cited: ‘The plaintiff there- 
fore shows no right to the immediate possession of the property 
as against the power of the court for police purposes. The 
proceedings for the claims and delivery of personal property 
were not intended to repeal or render nugatory the police 
power of retention for purposes of public justice, and the 
owner’s right of possession cannot be enforced while the cir- 
cumstances justify such retention’. 


“The court further said: ‘It is not only the common practice, 
but the requirement of the common law, that articles which 
may supply evidence of guilt of a party accused, found in his 
possession or under his control, may be taken in possession by 
the officer officiating in making the arrest; and, indeed, it is 
the duty of such officer to take possession and retain such 
articles, subject to the power and direction of the court or 
justice having cognizance of the alleged crime. This principle 
is one of necessity in the administration of the criminal law, and 
it is generally recognized by the courts of the country, with 
few, if any exceptions’. Com. v. Dana, 2 Met. 329; State v. 
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Robbins, 124 Ind. 308, 8 L. R. A. 438, 24 N. E. 978; Spalding 
v. Preston, 21 Vt. 9, 50 Am. Dec. 68; Boyd v. United States, 
116 U. S. 623, 29 L. ed. 746, 6 Sup. Ct. Rep. 524.” 


The above authorities would seem to leave no room for doubt as to 
the right of a patrolman to impound or hold any motor vehicle which 
is found to be operating in violation of the above numbered sections of 
the Nebraska Statutes, and this is particularly true when we consider 
that the weight of the truck and load, or the dimensions of the truck and 
load of themselves are violative of the provisions of the statutes, 
and in the event of a trial of the case, would be necessary evidence to 
determine the guilt or innocence of the person charged with the offense. 


Your second inquiry is: 
“If impounded, how long may the vehicle be held?” 


The vehicle could lawfully be impounded for any reasonable length 
of time which may be required in the ordinary process of law, and 
could reasonably be held until its use as evidence in the trial of the 
case was no longer necessary. 


Your third question asks: 


“Upon whom does the responsibility for perishable loads rest 
when a vehicle has been impounded for carrying loads in excess 
of those permitted under the statutes?” 


There is no responsibility upon the arresting officer for the im- 
pounding of the vehicle as evidence, if he does not act in a negligent 
manner. If loss is occasioned because of the perishable nature of the 
load, all persons are presumed to know the law, and those responsible 
for the overloading of a truck are also responsible for any loss oc- 
casioned by the ordinary process of law enforcement. 


Your fourth question is as follows: 


“In the event that the operator of a vehicle which has been 
operating in violation of either of these two statutes has been 
convicted on a charge under these statutes, may he again be 
arrested on the same charge if he continues to operate the 
vehicle without reducing the load or increasing his license 
capacity? This question is being asked for the reason that 
when three convictions are obtained under Section 39-1193, the 
license of the vehicle shall be revoked. This appears to be the 
only manner in which the intentional violator may be corrected.” 


We are of the opinion that the fact that an operator of a motor 
vehicle, in violation of the above quoted sections of the statutes, or 
either of them, has been convicted of that violation, does not prevent, 
as a matter of law, his re-arrest if, after said conviction he again violates 
either or both of the above sections of the statutes. That is to say, if 
a truck is being operated overloaded, and the driver is arrested and 
pleads guilty, pays his fine, and starts out on the highway again with 
the same load, he may again be arrested at once for the same charge, 
for there is no question but what he has again violated the law. The 
fact that it may be in the same county, or on the same day, would be 
immaterial. 


Question five: 


“In case a vehicle is apprehended within a reasonable distance 
of its original loading point, does an officer have the authority 
to require the vehicle to be returned to the loading point and 
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further require that the load be reduced to comply with the 
legal limits? May an officer require the unloading of a por- 
tion of the load before allowing the truck to proceed?” 


We are of the opinion, with reference to the above inquiry, that 
a patrolman does not have authority to compel an over-loaded vehicle 
to return to the loading point, even if within a reasonable distance. 
The only provision in the statute with reference thereto is contained 
in Section 60-421 of the 1937 Supplement to the 1929 Statutes, wherein 
it is said: 


“The state sheriff and all members of the division of highway 
safety and patrol shall have the power: * * * To require the 
drivers of motor vehicles to present their vehicles at the nearest 
Official Inspection Station for inspection without charge upon 
reasonable belief that such motor vehicle is being operated in 
violation of the statutes of Nebraska or the rules and regula- 
tions of the Director of Motor Vehicles pertaining to equip- 
ment or loads. * * *”. 


This section would seem to give the officer the power to compel 
such violator to go to the nearest Official Inspection Station, to the 
extent that he might even drive it there himself. 


On the other hand, Section 60-422 of the 1937 Supplement to the 
1929 Statutes, provides: 


“Any person who wilfully fails or refuses to obey any lawful 
traffic directions or any lawful order of any member of the 
division of highway safety and patrol, or who resists lawful 
arrest by any such member, shall be guilty of a misdemeanor, 
and upon conviction thereof, shall be fined in any sum not 
exceeding One Hundred Dollars ($100.00), or imprisonment 
not more than thirty days, or both.” 


The above section gives the patrolman considerable discretion in 
the handling of traffic and it apparently authorizes the authority of 
such officer to direct the return to the loading point, if within a reason- 
able distance. We are further of the opinion that an officer could not 
request the unloading of a portion of the load before allowing the truck 
to proceed, but, as above stated, the officer may arrest and re-arrest 
the violator as often as the statutes are violated. 


NEWSPAPERS 
September 23, 1939 
Mr. William Keeshan, County Attorney, Albion. 


You have requested an opinion relative to the legality of the County 
Commissioners publishing the delinquent tax list in all the legal news- 
papers in the county. 


Section 77-2004 Compiled Statutes of Nebraska, Supplement 1937 
provides in part as follows: 


“The county treasurer shall cause said list of lands and town 
lots subject to sale and accompanying notice to be published 
once a week for three consecutive weeks prior to the date 
of sale, commencing the first week in October, in a legal news- 
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paper published in the English language in said county, and of 
general circulation therein, which newspaper shall be desig- 
nated by the county board.” 


If the county board designates a legal newspaper and the tax list 
is published therein, as required by the above mentioned statute, the 
provision of the law -will be satisfied. It will not make publication 
illegal, however, if all the other newspapers in the county also pub- 
lish the tax list, provided the cost to the county is not increased on 
account of publishing in more than one paper. 


As a practical matter, it might be well to have only one news- 
paper designated for the official publication. This will make it easier 
to proof read the notice and there will be less likelihood of errors ap- 
pearing in the legal publication. The other papers also could publish 
the tax list and the distribution of the fees of publication could be 
made according to the plan which you mentioned. 


A delinquent tax payer would not have the right to control the 
discretion of the board in matters of this kind. 


January 23, 1940 
Mr. Louis A. Holmes, County Attorney, Grand Island. 
You say: 


“A question has arisen in this jurisdiction as to whether the 
county board of supervisors can designate more than one paper 
in the county as an official county paper to receive legal 
notices. We are cognizant of the fact that in delinquent tax 
matters one paper must be so designated by the county board 
of supervisors, as provided in Section 77-2004 of the Compiled 
Statutes of Nebraska for 1929, and as amended in the Supple- 
ment for 1939.” 


In answer to the question you suggest, I will say the law does not 
require that more than one newspaper be designated as an official 
county paper for the publication of legal notices published by the 
county, and publication of the proceedings of the county board at their 
meetings is not required unless the same can be published at an ex- 
pense not exceeding one-third of the legal rate for advertising notices. 
Although the law does not require nor provide for the publication of 
such notices in more than one newspaper, if the notices are published 
in more than one, that will not render them invalid. I presume, how- 
ever, that county boards will wish no unnecessary expense for publica- 
tion of notices. 


November 23, 1942 
Mr. G. P. Spence, County Attorney, Franklin. 
You say: 


“With reference to numerous legal notices I am now publishing 
in tax foreclosure cases, I am confronted with the following 
situation. The owner of a newspaper in this County desires to 
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move the same from town where it has been located for many 
years to another town in this County and he contends that his 
paper would be and remain a legal newspaper for the publica- 
tion of notices. His idea is that regardless of the new location 
and the probability that he would re-name the paper, the same 
would still be a continuation of his present publication.” 


In 46 C. J. 30, Paragraph 34, discussing the effect of change of 
name of a newspaper, it is stated: 


“The mere change of name does not destroy the identity of a 
newspaper. And so long as the identity of the newspaper re- 
mains unchanged, a change of name between the time of desig- 
nation and the time of publication does not render the pub- 
lication invalid.” 


It would seem also under the provisions of Section 20-523, Comp. 
St. Supp. 1941, that the changing of the place of publication of the 
paper from one town to another within the county would not disqualify 
the newspaper from being a legal newspaper. 


NOTICES 
February 5, 1941 
Honorable Stanley Matzke, Nebraska State Legislature. 


You asked our opinion with reference to the constitutionality of the 
requirement for publication of notice and description of the property 
as now provided by Legislative Bill No. 51, according to your amend- 
ment. Said requirement is as follows: 


“Immediately upon the filing of such report and plat with the 
county clerk, such clerk shall fix a time and place for hearing 
upon such petition, report and plat, and shall cause notice of 
the time and place of such hearing to be given to all persons 
having any interest in and lien upon the lands within the pro- 
posed district by publication for one week in a legal news- 
paper published, or-of general circulation, in each county in 
which lands within such district are situated. Such pub- 
lished notice shall be addressed ‘To all persons having any 
interest in or lien upon the real estate embraced within the 
following boundaries:’ which description shall not be required 
to be given by legal subdivision, but shall be deemed suf- 
ficient if generally accurate; and such published notice shall 
state the fact of the filing of such petition, report and plat, 
the purpose of the formation of such proposed district, and the 
time and place of hearing upon such petition, report and plat.” 


The rule with reference to the form of notice stated in 16 C. J. S. 
1408, is as follows: 


“No particular form of notice is required, but the legislature 
has authority to prescribe what notice shall be given, and if 
notice be given as thus required it is sufficient . If given by 
publication, it need not be directed to the property owners by 
name, and a description of the location of the proposed im- 
provement has been held a sufficient description of the property 
to be assessed, although upon this latter point there is author- 
ity to the contrary.” 
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The leading case with reference to the description of the property 
is Everington v. Board of Park Commissioners, 119 Minn. 334, 138 N. 
W. 426, wherein it was held that in a proceeding to assess the cost of 
lands acquired for park purposes it was held sufficient where notice 
of the time and place of hearing was served by publication, describing 
the location of the proposed park, but not describing the property to be 
assessed therefor, or the boundaries of the assessment district. The 
case cited by Corpus Juris as being contrary to this rule is Boorman 
v. Santa Barbara, 65 Cal. 313, 4 P. 31. Upon examination of this 
case we find that an ordinance providing for street improvement pro- 
vided that the commissioners “shall give notice of the time and place 
where they will proceed to examine the property to be affected by such 
improvements by an advertisement in one newspaper published in said 
county, such time not to be more than ten days after the day when 
such notice shall first be published.” 


In discussing the question the court said: 


“It is possible, if the commissioners were authorized to fix the 
limits of the assessment district, finally or conditionally, in the 
first instance, and then to give notice, even by publication, to 
the owners of property within the district, the process would 
be sufficient.” 


It will be noted, therefore, that even in the last mentioned case 
according to the dicta of the court a description such as you have pro- 
vided for in your amendment would be held sufficient. The test to be 
given is stated most clearly in Great Northern Railway Company v. 
City of Minneapolis, 161 N. W. 233, as follows: 


“The test is whether the publication was of such a character 
as to create a reasonable presumption that if the owner is 
present and taking care of his property he will receive the 
information of what is proposed, and when and where he may 
be heard.” 


We are, therefore, of the opinion that the provisions of Legislative 
Bill No. 51 as now amended is sufficient to constitute due process under 
the provisions of the constitution. 


April 10, 1941 
Mr. G. E. Condra, Chairman, State Soil Conservation Committee. 
In your letter of April 4, you say: 


“(1) Under Section 1905 (B) of the Soil Conservation Districts 
Law, provision is made for the giving of legal notices of public 
hearings and referenda upon petitions for the creation of dis- 
tricts. The Committee feels that long legal descriptions of the 
lands proposed to be organized as districts are too expensive, 
where publication of the same is required once each week for 
three consecutive weeks prior to date of the hearings and 
referenda. 


The section in question, Section 2-1905 (B), C. S. Supp. 1939, pro- 
vides for “due notice of the hearing,” but does not specifically state 
how the territory shall be described therein. However, in Subdivision 
(A) it is provided that the petition shall contain: 


= 


“(3) A description of the territory proposed to be organized 
as a district, which description shall not be required to be 
given by legal subdivisions, but shall be deemed sufficient if 
generally accurate.” 


We would not deem it sufficient to make reference merely to a map 
on display in the office of the county clerk whereon the district is out- 
lined, but would deem it sufficient if a general description were given 
as required in the petition. This could be materially shorter than if all 
the legal subdivisions were given. 


You further say: 


“(2) Provision is made under Section 1905 (H) for the inclusion 
of additional territory to organized soil conservation districts. 


The question has arisen as to the necessity for the Committee 
to hold public hearings on petitions involving less than 25 land 
owners? The State Soil Conservation Committee has re- 
quired that all owners of lands whose lands are considered for 
inclusion to districts, be individually notified of the intention to 
include such additional territory, and that they either sub- 
scribe to the petition, or state in writing that they have no 
objection to having their lands included. After a reasonable 
length of time, if they have made no reply, it has been assumed 
by the Committee that they have no objection to having their 
lands included. On the basis of this procedure the Committee 
feels that public hearings for the inclusion of small parcels of 
territory are not necessary.” 


Subdivision (H) requires that where petitions for including addi- 
tional territory within an existing district are filed the proceedings 
provided for in case of petitions to organize a district shall be ob- 
served. We would not consider that this would authorize the inclusion 
of such lands without a public hearing or without a referendum re- 
quired in the case of the formation of an original district. If these 
steps have not been taken, it would seem to us that the additional ter- 
ritory has not been properly included. 


Should the courts hold any district not properly constituted be- 
cause of lack of observance of the prerequisites provided by statute, it 
would, of course, be necessary that these steps be taken before the 
lands subsequently included could be considered as a part of the existing 
district. 


NURSES 
November 7, 1941 
Honorable Charles W. Taylor, State Superintendent of Public Instruction. 
You say: 


“Inasmuch as the Nebraska State Nurses’ Association has made 
several requests of the Bureau of Education and Registration 
for Nurses, we should like your opinion on the following items: 


“1. May senior students in accredited schools of nursing be per- 
mitted to take the state examinations before they have com- 
pleted the required course of three years, provided they have 
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completed all classroom instruction and they are not within 
more than six months of completion of the course of three years, 
and, provided the license is not to be granted until the course is 
completed in full and they have attended the required grades 
in state examinations? 


“2. May temporary permits to practice as graduate registered 
nurses be issued to graduate registered nurses from other 
states who reside in Nebraska but have never been licensed to 
practice in Nebraska? 


“3. May the fund or money of the Bureau of Education and 
Registration for Nurses be used for institutes and refresher 
courses for graduate nurses who have been licensed in Ne- 
braska? These refresher courses are to prepare the above 
nurses for the emergency period only. 


“We shall appreciate receiving your opinion on the above mat- 
ters at your earliest convenience.” 


1. Section 71-1502, C. S. Supp. 1939, prescribes the requirements of 
an applicant for a license to practice nursing. Section 2 thereof pro- 
vides as follows: 


“Present proof that he has graduated from an accredited school 
for nurses.” 


Undoubtedly, it was intended that this provision should be complied 
with before a student takes the examination and it would certainly 
be within the powers of the Bureau to refuse to permit any student 
to take the examination until they have graduated from an accredited 
school of nursing. 


2. Section 71-1522, C. S. Supp. 1939, sets out the requirements for 
licensing of a nurse admitted to practice in another state and provides 
as follows: 


“The bureau without examination, may issue a license to prac- 
tice nursing to a citizen of the United States who has been 
in the active practice of that profession in some other state, 
territory or District of Columbia, upon the certificate of the 
proper licensing authority of that state, territory or District 
of Columbia, certifying that the applicant is duly licensed; 
that his license has never been suspended or revoked and that 
so far as the records of said authority are concerried, the 
applicant is entitled to its endorsement. Said applicant shall 
also present proof of the following things: 1. That his license 
there was based upon a written examination and the grades 
given at such examination. 2. Date of his license. 3. That said 
licensee has been actively engaged in the practice under such 
license since it was issued; if not, fix the time when he was 
out of practice. 4. Affidavit of at least two practitioners in 
that state, territory or District of Columbia testifying to the 
applicant being of good moral character and standing in his 
profession. 5. Applicant for such reciprocal registration shall 
have individual and scholastic qualifications equal to Nebraska 
legal requirements. 6. The applicant, at the time he applies 
for license, shall pay to the bureau a fee of fifteen dollars which 
shall be returned if license is refused.” 


Section 71-1523, C. S. Supp. 1939, provides as follows: 
“In the event the Division of Registration for Nurses finds that 
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the application of the principle of state standards in the ad- 
mission of licensee from other states works hardship upon 
the profession of nursing and recommends a modification 
thereof to the Bureau of Education and Registration for Nurses, 
then the bureau may by rule modify the standards for a definite- 
ly fixed time. However, any modification made shall apply to 
all applications coming within the class covered by the rules.” 


It will be noted that any modification of the standards set forth must 
be for a definitely fixed time and must apply to all persons within the 
same class. Also Section 71-1514, C. S. Supp. 1939, provides as follows: 


“No person shall engage in the practice of nursing as defined in 
this act unless he shall have obtained from the Division of 
Registration a license for that purpose, and no person shall be 
licensed to practice such profession until he shall have furnished 
satisfactory evidence to the Division of Registration that he 
has attained the age of twenty-one years, is of good moral 
character and a citizen of the United States.” 


We are of the opinion that although the Bureau may modify the 
requirements set forth in Section 71-1522 that they must require that 
applicants meet the requirements of Section 71-1514. 


8. Section 71-1511, C. S. Supp. 1939, prescribes the duties of the 
Division of Education of the bureau, but nothing therein would au- 
thorize the holding of institutes and refresher courses for graduate 
nurses, and, we are, therefore, of the opinion that the funds of the 
Bureau may not be expended for such purposes. 


May 19, 1942 
Hon. Charles W. Taylor, State Superintendent of Public Instruction. 


You ask whether or not school funds can legally be expended for 
the purpose of employing a public health nurse to have charge of the 
public health in several school districts within a county. 


Section 79-2117, Compiled Statutes of Nebraska for 1929, provides 
that the board of education or school board of any school district may 
employ a regularly licensed physician to examine the pupils as pro- 
vided in Section 79-2113. We are unable to find any authority whatever 
which would authorize the employment of a public health nurse, such 
as outlined in your letter. Section 71-2406, Compiled Statutes of 
1929, however, authorizes any city, county or township to employ a 
visiting community nurse and authorize the levy of a tax, not exceeding 
five mills, for the purpose of paying the salary and expense of said 
nurse. 


OCCUPATION TAX 
June 26, 1939 
Mr. M. B. Reynolds, County Attorney, Arthur. 


Answering your letter of June 14, inquiring whether Arthur 
County may levy an occupation tax on the sale of beer and liquor, 
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there being no incorporated city or village within its borders, and the 
sole governing body being the county commissioners, we are of opinion 
that the county commissioners do not have that power. 


There is no provision of the statutes bestowing upon them the 
right to lay an occupation tax for this purpose, and in the absence of 
such a statutory provision, we are of the opinion that they are without 
that power. 


We are of the opinion that subdivision 2 of Section 26-105, Compiled 
Statutes 1929, giving the county board the power to manage county 
business, except as otherwise specifically provided, does not include the 
power to lay taxes not specifically provided for by the legislature. 


June 12, 1941 
Honorable Frank Marsh, Secretary of State. 
You say: 


“We desire a written opinion on the matter of issuing ‘Cor- 
poration Permits’ to all Corporations when paying their annual 
Occupation Corporation Tax. 


“It has been our practice to issue such a permit to all Cor- 
porations, upon receipt of their annual occupation tax, show- 
ing therein that the annual occupation tax or fee, as provided 
by law has been paid for the year ending June 30th, 1941. 


“Many Corporations have returned their permits stating they 
hold such a receipt for a year in advance and that we should 
make such permit read ‘ending June 30th, 1942,’ instead of 
ending June 30th, 1941.” 


Section 24-1701, Compiled Statutes of Nebraska for 1929, provides 
that every corporation shall on or before the first day of July of each 
year file a report with the Secretary of State. Section 24-1703 pro- 
vides for the payment of an occupation fee at the time of the filing of 
said report. Section 24-1721 provides that a corporation shall not be 
required to file its first annual report until the July next following the 
expiration of six months from the date of its incorporation. 


This occupation fee is a tax and is not in the nature of a license 
fee or fee for the right to do business. The statutes provide that such 
fee shall be payable annually and it is our opinion that this tax is for 
the calendar year. The law fixes the first day of July as the final date 
for filing the annual report and the payment of said tax. When such 
report has been filed and the tax paid, Section 24-1710 provides that the 
Secretary of State shall make out and deliver to such corporation a 
certificate of the compliance by such corporation with the statute 
requiring the filing of the report and the payment of the annual fee. 
This certificate, however, is not a permit to do business for one year 
from such date, but is merely a receipt showing that the requirements 
of the law have been fulfilled. If the charter of the corporation should 
expire within one year from said date they would be without authority 
to do business from the date of such expiration. 


The certificate of compliance which you issue upon the filing of 
the report in payment of tax due prior to July 1, 1941, should show 
a compliance for the year 1941. 
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July 23, 1942 
Honorable Frank Marsh, Secretary of State. 
You say: 


“This office desires your opinion on the status of co-operative 
corporations in this State whose Articles contain the following 
language or similar words: ‘The name of this corporation shall 


and it is organized as a Non-Profit cooperative corporation.’ In 
the Articles we also find the following language: ‘The au- 
thorized capital stock of this association shall be ten thousand 
($10,000) dollars divided into 40 shares of twenty-five ($25.00) 
dollars each, ................. Dividends on this capital stock shall 
not exceed eight (8%) per cent per annum.’ 


“Our question is this, are such corporations to be considered 
profit or non-profit associations, inasmuch, as they provide for 
dividends on their capital stock? 


“We have several such corporations questioning us in regard 
to the amount of corporation tax they should pay, and since 
our Domestic tax payment period is from June 30th to the end 
of July, we will greatly appreciate an early reply.” 


Cooperative associations in the State of Nebraska are. organized 
either under Article 13 or Article 14, Compiled Statutes of Nebraska 
for 1929. Associations organized under Article 13 are required to have 
certain provisions in their articles, which are set forth in Section 
24-1302. The third and fourth provisions therein state as follows: 


“That dividends on the capital stock shall be fixed but shall not 
exceed eight per cent (8%) per annum of the amount actually 
paid thereon.” 


“That the company shall set aside each year to a surplus fund 
not less than five per cent (59%) of the earnings or savings of 
the company over and above all expenses and dividends or 
interest upon capital stock as provided in part three, until 
such surplus fund equals at least twenty per cent (20%) of 
the capital stock paid. This surplus may be used for con- 
ducting the business of the corporation.” 


While the term “dividends,” when applied to payments by a cor- 
poration on the capital stock, usually refers to a division of the profits, 
the term is also frequently used in the sense of meaning “interest.” 
It seems clear from the provisions of our statute above quoted that 
the term “dividends” is not used in its general sense, but means ‘“‘in- 
terest.” It will be noted that while part 3 provides for the payment of 
dividends not to exceed 8%, part 4 refers to the same as “dividends or 
interest.” No doubt the Legislature intended that this payment should 
be for the use of the money, since the rate to be paid is expressly 
limited and is not based upon the earnings of the association. 


Also with reference to non-stock cooperative marketing companies 
organized under Article 14, the Legislature, in Section 24-1405, in enu- 
merating the power of such corporations states in subdivision 9: 


“To form or become a member or stockholder of other corpora- 
tions or associations authorized to engage in any activity relat- 
ing to the business of the association; and to admit to member- 
ship other non-profit associations of producers.” 
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We are, therefore, of the opinion that cooperative corporations 
organized under either Article 13 or Article 14, Compiled Statutes of 
Nebraska for 1929, are non-profit corporations, regardless of the fact 
that the term “dividends” is used in their articles in providing for pay- 
ments to be made upon the capital stock. 


Om 
December 20, 1939 
Board of Educational Lands and Funds. 


Reference is made to your letter of December 15, in which you ask 
our opinion with reference to the proper method of advertising school 
lands for the purpose of oil and gas leasing and submit the following 
three questions: 


“1. Must the land be advertised in the particular County 
wherein it is located? 


“2. How long must the advertisement run? 


”3. Must all descriptions of the land be included in the adver- 
tisement ?” 


Section 72-211, C. S. Supp. 1939, provides for the sale of school 
lands for certain specified purposes and provides that the sale be at 
public auction, notice to be given as follows: 


“Said lands, so opened for sale, shall be appraised under direc- 
tion of the Board of Educational Lands and Funds and by them 
advertised for sale in some newspaper published in the county 
in which said lands are located in the usual manner that 
such publication is made by the Board of Educational Lands 
and Funds.” 


Section 72-236, C. S. Supp. 1939, which refers to the sale of all 
isolated tracts of school land containing less than forty acres provides 
as follows: 


“Such land shall be advertised and auctioned as are other 
lands. Notice of such sale and the time and place where the 
same shall be held shall be given by publication made four 
consecutive weeks in some legal newspaper published in the 
county where the tracts of land or the lots to be sold are lo- 
cated, or in case no legal newspaper is published in said 
county, then in some legal newspaper of general circulation 
therein; * * *” 


Section 72-309, Compiled Statutes of Nebraska for 1929, refers to 
the sale of mineral leases and provides as follows: 


“Where two or more applications are received for the same 
land, the rights thereon may be awarded to the legally qualified 
applicant paying the highest and best bid to be determined by 
taking into consideration both the bonus and royalty, the award 
being made after proper legal notice in such manner as the 
state board shall determine best calculated to protect public 
interests.” 


The manner of giving notice of the sale of mineral leases is left 
entirely to the discretion of the Board of Educational Lands-and Funds. 
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It would seem, therefore, that if they determine that the interest of 
the state would be best protected by holding one sale within the state that 
this would be proper. Also the method of giving notice would be left to 
the discretion of the Board. Legal notice is defined in Words and 
Phrases, First Series, Volume Five, as follows: 


“Legal notice is said to be the information of some act done 
or the interpellation by which some act is required to be done. 
It also signifies simple knowledge. People’s Bank v. Etting 
(Pa.) 17 Phila. 233, 235.” 


The method of giving legal notice which is most frequently re- 
quired by the statutes of our state is publication in a newspaper of 
general circulation for a period of three or four weeks. There are, 
however, instances where legal notice is properly given merely by post- 
ing notices in conspicuous places throughout the vicinity. It would be 
a matter for the Board to determine what manner of notice would be 
“best calculated to protect public interests.” 


OPTOMETRY 
September 26, 1941 
A. L. Miller, M.D., Director, Department of Health. 


Reference is made to your communication of September 23d with 
which you enclose an original letter from a licensed optometrist, and in 
which you request the opinion of this office as to whether one licensed 
to practice osteopathy may engage in the practice of optometry. 


Comp. St. 1929, section 71-1601, defines the practice of optometry 
as follows: 


“For the purpose of this article the following classes of persons 
shall be deemed to be engaged in the practice of optometry: 
1. Persons who employ any means other than drugs for the 
measurement of the powers of vision of the human eye and 
adapt lenses for aiding the same. 2. Persons who allow the 
public to use any mechanical device for such purposes. 3. Per- 
sons who publicly profess to be optometrists and to assume the 
duties incident to said profession.” 


Comp. St. 1929, section 71-1602, provides the only exception to the 
definition above quoted. It is as follows: 


“This division shall not be construed to include the following 
classes: 1. Merchants or dealers who sell glasses as mer- 
chandise in an established place of business and who do not 
profess to be optometrists or practice optometry as herein de- 
fined. 2. Licensed practitioners of medicine.” 


Optometry is no part of the art or science of osteopathy, and since 
a separate license is required before anyone may practice optometry, 
one licensed to practice osteopathy may not, in the absence of a license 
to practice optometry, engage in the practice thereof. This is prac- 
tically the universal rule in all states, and is, in our opinion, the law of 
Nebraska. 


An osteopath may, of course, secure a license to practice optometry 
by meeting the statutory. qualification, just as any other person may do. 
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PARI-MUTUEL 
December 30, 1941 
Mr. W. Keith Peterson, County Attorney, Center. 
You say: 


“I would deeply appreciate receiving your opinion on the inter- 
pretation of Section 2-1510 of the Compiled Statutes of Ne- 
braska for 1935 with reference to the following state of facts. 


“The County of Knox has an agricultural society, designated as 
the Knox County Fair Association, which is organized under 
Section 2-201 of the Compiled Statutes of Nebraska for 1929, 
and also has a community fair at Wausa which is under the 
auspices of the Village of Wausa and a local colt club. For 
your further information the community fair at Wausa has a 
two day fair once a year and gives premiums on agricultural 
products and livestock exhibited there. In the past the money 
paid to the County Treasurer by the state racing commission 
has been paid over to the Knox County Fair Association, but 
this year the Wausa fair association has made a request that 
they receive a part of the money remitted to the County Treas- 
urer from the racing commission. The Statute 2-1510 provides 
that the money shall be remitted to the county treasurer to be 
used only for the purpose of paying premiums for agricultural 
and livestock exhibits and such other premiums as are referred 
to in Section 2-201 of the Compiled Statutes of Nebraska for 
1929. The question that arises is whether or not the Wausa 
community fair association or the colt club would be entitled to 
receive a portion of these funds to be used for premiums for 
its agricultural and livestock exhibits, or whether the entire 
amount of money goes to the Knox County Fair Association.” 


Under the provisions of Section 2-1510, Comp. Stat. Supp. 1941, 
funds derived from the racing commission are authorized to be dis- 
tributed to counties “having approved and qualified county fairs, or 
that may hold 4-H club shows, or any kind of live stock shows or rodeos.” 
The statute does not specify how these funds shall be divided where 
there may be more than one organization holding such fair or show. 
We have heretofore held that that would be a matter for the county 
board to determine. 


We enclose you a copy of that opinion. 


It would seem that the Wausa Fair Association would probably be 
entitled to a part of the money, that portion to be determined by the 
county board. 


As to whether any portion should be paid to the local colt club, that 
would depend ft our judgment on the character of the show or exhibi- 
tion which the club puts on, and its share, if it is entitled to the same, 
should likewise be determined in a manner similar to that above outlined. 


PARKS 
June 19, 1942 
Game, Forestation and Parks Commission. 
In your recent request you state that you have a request for per- 
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mission to build a private cottage on Cottonmill Lake and you ask 
whether or not the Commission has the authority to grant such per- 
mission. 


Section 81-6506, C. S. Supp. 1941, is as follows: 


“In its discretion, it may permit the use of state parks and 
recreation grounds, or any of them, by the public under such 
regulations as may be prescribed. It may, in like manner, grant 
concessions therein upon such rentals or fees and for such terms 
not exceeding three years as it may deem advisable.” 


It is our belief that in passing this section of the statute it was the 
intention of the Legislature that the Game, Forestation and Parks 
Commission make available its properties to the general public as far 
as is possible in conformity with the duties and powers of the Commis- 
sion on an equal basis. 


We believe that it was further the intention of the Legislature that 
the Commission have power and authority to grant concessions therein, 
which concessions would be made available to the public and to public 
use on an equal basis. 


We do not believe that under this section of the statute the Com- 
mission is given authority to make concessions to or grant interests in 
its property to individuals for individual use to the exclusion of the 
general public, which concessions when granted would interfere with the 
use of the property by the general public. 


It is, therefore, our opinion that the Commission does not have 
the authority to grant leases or give permits to private individuals to 
construct private buildings on the property of the Game, Forestation and 
Parks Commission from which buildings the general public will be 
excluded. 


Trusting this answers your inquiry satisfactorily. 


PENALTIES 
September 29, 1941 
Mr. Emil J. Eret, County Attorney, Crete. 
In your letter of September 20th you say: 


“In reference to the above Legislative Act, I should like your 
opinion as to whether or not a mortgagor who executed a chat- 
tel mortgage prior to the time that this Act became effective 
is subject to prosecution for failure to give an accounting for 
the mortgaged property upon demand; or on the other hand, 
does this Act apply only to mortgages that have been executed 
subsequent to the time that this Act went into effect?” 


L. B. 233, Nebraska 1941 Laws, S. C. J. 138, purports to amend 
Section 69-111 to read as follows: 


“Any person who, after having conveyed any article of per- 
sonal property to another by mortgage, shall, during the ex- 
istence of the lien or title created by such mortgage, fail to 
give, from time to time upon demand of the mortgagee, an ac- 
counting for such mortgaged property; or who, when the mort- 
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gagee has reason to believe his security insufficient or when 
the mortgagor requests an extension of the time of paymert, 
shall fail, or demand of the mortgagee or his agent, to identify 
and exhibit for inspection the mortgaged property at reason- 
able hours; or who, in case of loss or death of such mortgaged 
article, shall fail to produce within ten days after knowledge of 
the loss or death, notice in writing to the mortgagee of such 
death or loss, shall be deemed guilty of a misdemeanor, and. 
upon conviction thereof, shall be fined in any sum not less than 
five dollars, nor more than one hundred dollars, or imprisoned 
in the county jail not exceeding thirty days.” 


The previous law as deflected in Section 69-111, Compiled Statutes 
1929, is very little changed by L. B. 233. 


In fact, that section, before the amendment, provided for a penalty 
for failure to give an accounting of the mortgaged property upon de- 
mand. So if that is your only problem it would seem that no change 
had been made in the law in this regard. 


If there is, by any possibility, some provision in the law which you 
wish to enforce and which was not covered by the previous law, would 
say in that regard that this law does not seem to be designed to affect 
the terms and conditions of existing mortgages but rather to give pro- 
tection to mortgagees by providing means through which they can find 
out whether their security is being kept intact or is being dissipated. 


As to whether this statute would apply to existing mortgages, 
would say that this, in our judgment, would depend upon whether or 
not the exact matter was covered, and made a matter of covenant be- 
tween the mortgagor and mortgagee in the existing mortgage. If it 
was, this statute would, of course, not affect it. But if the matter were 
not covered, it would seem to us that the statute would not be operating 
restrospectively if it were given effect even as to existing mortgages. 


However, as above mentioned, we do not see that this question 
could arise in the instance which you have in mind, since that part of 
the statute is apparently the same as it was before. 


June 1, 1942. 
Mr. Fay H .Pollock, County Attorney, Stanton. 


In your communication of May 22 you point out that Sec. 39-11,100 
Comp. St. Supp. 1941, provides a penalty, upon a first conviction for 
reckless driving of imprisonment of not less than five nor more than 
ninety days, or of a fine of not less than $10.00, or both. You call at- 
tention to the fact that no maximum fine is provided, although the 
penalty for a second or subsequent offense is limited by the same sec- 
tion to ninety days in jail or a fine of $100.00, or both. 


You ask our opinion as to just what the maximum fine is which may 
be imposed upon a first conviction for reckless driving under the above 
mentioned section. 


While it is, as you say, very strange that the legislature should fix 
a maximum fine for a second offense and neglect to do so with respect 
to a first offense, we are nevertheless of the opinion that the amount of 
the fine is left entirely to the discretion of the court, that tribunal’s 
discretion being restrained only by Section 9 of Article I, which pro- 
vides in part: 
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“Excessive bail shall not be required, nor excessive fines im- 
, Posed, nor cruel and unusual punishment inflicted.” 


This appears to be the rule in all the states where the question has 
been raised. Most of the authorities are collected in 114 A.L.R. 1126. 
This also appears to be the rule with reference to statutes fixing a 
minimum period of imprisonment in the penitentiary, but fixing no 
maximum. See 24 C.J.S. 1197. Ex parte Miller, 23 Ida. 403, 129 Pac. 
1075. There appears to be no exception to this rule, except in those 
states where the constitution requires the legislature to fix maximum 
penalties. Such a state is Louisiana, and in State v. Dunson, 70 So. 
61, 1388 La. 131, an act was held unconstitutional where no maximum pen- 
alty was fixed, but the court so held because the constitution specifically 
required the legislature to fix both maximum and minimum penalties. 
The legislature, however, need not fix maximum penalties in the absence 
of a constitutional requirement (24 C.J.S. 1181) and in Nebraska there 
is no such constitutional requirement. 


We have found but one case where a situation comparable to that 
which might arise under the above mentioned section of the statute 
existed. Under the construction we are placing on this statute, it is 
conceivable that a court might impose a penalty upon a conviction of 
reckless driving for the first time, greater than the maximum permitted 
for a second offense. In Swinney v. State, 16 Miss. (8 Sm. & M.) 576, 
it appears that no maximum sentence was provided for petit larceny, 
although the legislature had provided a maximum for grand larceny. 
The defendant was charged with grand larceny but was convicted of 
petit larceny, and the court imposed a sentence of ten. years in the 
penitentiary. It was argued that the legislature certainly never in- 
tended that petit larceny be punished to a greater extent than grand lar- 
ceny. The court held that the act was valid, that there was an unlimited 
discretion in the court as to the length of imprisonment, and as to the 
seeming injustice of the act, the court said: 


“It will be observed that upon a conviction of larceny of 
property of the value of under twenty dollars there is an un- 
limited discretion as to the length of imprisonment, provided 
it be not less than two years in the penitentiary. We have 
nothing to do with the policy of legislation. ‘Quod scriptum, 
scriptum.’ ” 


A number of states have avoided the whole question by holding 
that the maximum penalty in the case of misdemeanors is the maxi- 
mum fixed by the constitution or by statute for misdemeanors generally, 
or the maximum penalty which may be imposed by the courts ‘having 
jurisdiction over misdemeanors. These cases, however, are from states 
where justice courts for example are given jurisdiction over all misde- 
meanor cases, and limited by constitution or statute as to the penalties 
which such courts may impose. 


In this state, of course, inferior courts are limited by the constitu- 
tion in such manner that they do not have jurisdiction of those cases 
where the possible penalty is greater than the amount fixed in the con- 
stitution. This leads to the unfortunate conclusion that the justice 
court and county court have no jurisdiction to hear a prosecution for 
reckless driving unless it is a prosecution for a second offense. How- 
ever, this appears to be the will of the legislature, and as pointed out 
by the Mississippi court, what is written is written. 
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June 29, 1942. 
Mr. L. D. Mengel, State Sheriff. 


In your communication of even date you ask the opinion of this 
office as to the correct statutory penalty for a violation of Section 
39-11,103 Comp. St. Supp. 1941. 


The section mentioned prohibits vehicles from being driven on the 
left side of the road and passing other vehicles under certain cir- 
cumstances. 


‘The only penalty provided for a violation of this section is found 
in Section 39-1106 Comp. St. Supp. 1941, and is as follows: 


“Any person who shall violate any of the provisions of Article 
11, Chapter 39, Compiled Statutes of Nebraska, 1929, as now 
or hereafter amended, or who shall violate any provision of 
Article 3, Chapter 60, Compiled Statutes of Nebraska, 1929, 
as now or hereafter amended, or of any other law of this state 
relating to the operation of motor vehicles, shall, except as 
otherwise provided herein or elsewhere upon conviction thereof, 
be punished as follows: (1) For a first such offense, such 
person shall be fined not less than Ten Dollars ($10.00) nor 
more than Fifty Dollars ($50.00), or imprisoned in the county 
jail for not more than thirty days, or both. (2) For each sub- 
sequent offense, such person shall be fined not less than 
Twenty-five Dollars ($25.00) nor more than Two Hundred 
Dollars ($200.00), or shall be imprisoned in the county jail for 
not more than sixty days, or both.” 


PENSIONS 
; January 30, 1939 
Mr. William Keeshan, County Attorney, Albion. 


In your communication of January 26, you state: 


“Section 43-405, 1929 Compiled Statutes provides that the 
Court may make an order upon the County Commissioners to 
pay the mother of the child or children in whose behalf the 
petition is filed or some person designated by the Court who 
shall supervise the spending of such pension in the interest of 
such family, etc. 


“The question that has arisen is whether it would be per- 
missible for the County Judge to designate the County As- 
sistance office or the Director of that office as the agent of the 
petitioner. Under this plan, the Assistance office would then 
pay to the petitioner the amount granted by the Court and 
would, when possible, supplement the amount with dependent 
children allowance granted from their office. 


“The reason given for this plan would be to place the mother’s 
pension allowance under the control of the County Assistance 
office who now handles, separate from the County, the cases 
wherein aid to dependent children is granted. The amounts 
received, under the proposed plan, from the County on the 
mother’s pension order would be placed in trust with the As- 


—636— 


sistance office and they would then be responsible to those who 
were granted the pensions. 


"It is my understanding that the County warrants issued for 
the mother’s pension would be cashed by the Assistance office 
and the amount received therefrom would be placed to their 
credit and payment would be made by them.” 


You ask the opinion of this office as to the legality of this procedure. 


As you point out, Section 43-405, Compiled Statutes of Nebraska 
for 1929, provides that the Juvenile Court may make an order direct- 
ing the County Commissioners to pay the mother of the child or chil- 
dren in whose behalf the petition is filed or some person designated by 
the Court who shall supervise the spending of the pension in the interest 
of the family. 


The County Child Welfare Board, consisting of the County Assist- 
ance Committee in each county performs certain duties with respect 
to dependent and destitute children and others. Sections 43-502 to 
43-528, C. S. Supp. 1937. We find nothing in this act authorizing the 
assistance committee to handle mothers’ pension matters, and do not 
believe it is within the power of this board, or the director thereof, in 
its or his official capacity to have anything to do with the administra- 
tion of mothers’ pensions. 


If, however, the Juvenile Court desires to designate the individual 
who is director of the Assistance Committee, as the person to whom 
the Board shall pay the amount specified in the order of the Court, no 
doubt the Court has the power to do so. However, this would be paid 
to such individual in his personal capacity as distinguished from his 
official capacity. 


It is our opinion, that allowances for mother’s pension are under 
the control of the Juvenile Court, and that under existing laws that 
administration of such allowances cannot be turned over to the County 
Assistance Bureau and place the administration thereof under the 
control of the Assistance Committee. 


The Supreme Court has held that the Mothers’ Pension Act is an 
independent act complete in itself, with objects in view entirely dif- 
ferent from those relating to pauperism generally. Frontier County 
v. Palmer, 125 Neb. 716, 251 N. W. 830. While it cannot be said that 
the act or assistance for delinquent, dependent and crippled children 
is a statute relating to paupers, yet the objects and purposes of the 
act are not exactly the same objects and purposes whch the Legislature 
had in mind at the time the Mothers’ Pension Act was passed, and the 
duties performed by the County, Child Welfare Board are so diverse, 
that we believe it would be impossible for the Court to simply hand 
over the County’s money to this Board and give it control over this 
matter which the Legislature intended to be under the exclusive control 
of the Court. 


In giving this opinion, we wish to make it very clear that this de- 
partment realizes that the interpretation of statutes cannot be made 
with the certainty of mathematical demonstration, and it will attempt 
to be always willing to modify its opinion when some one shows us 
that we are wrong. 
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PERMITS 
November 25, 1942 
Game, Forestation and Parks Commission. 


In your recent letter you ask whether or not fur buyer permits 
are transferrable. 


The title to Legislative Bill No. 207, passed by the last session of 
the Legislature and found at page 300 of the Session Laws of Nebraska 
for 1941 reads in part as follows: ‘An act relating to game and fish 
* * * to provide the annual fee to be charged and collected for the 
issuance of permits to buy and sell fur; * * * to prohibit any person 
from borrowing or using the hunting, fishing and other game permit 
of another * * *”, 


Section 2 of this Act provides for the permit for the buyers of furs. 
Section 8, subdivision 1, provides in part as follows: 


“Tt shall be unlawful (a) for any person holding a permit 
under this act to lend or transfer his certificate to another or 
for any person to borrow or use the permit of another, (b) for 
any person to procure a permit under an assumed name or to 
falsely state the place of his legal residence or make any other 
false statement in securing a permit, (c) for any person to 
knowingly issue or aid in securing a permit, under the pro- 
visions of this act for any person not legally entitled there- 
to, * * #7 


It is our opinion that fur buyer permits are not transferrable. 
Trusting this answers your inquiry satisfactorily. 


PERSONAL TAXES 
May 9, 1939. 
Mr. T. J. Howard, County Attorney, Greeley. 
We have yours of April 25th, in which you say: 


“Our County Commissioners would like to know if it will be 
possible for them to cancel a portion of the personal taxes, 
where the parties who owe said tax, are on relief and haven’t 
enough property to pay same, and are unable to get feed and 
seed loans, or any other kind of relief while said personal 
taxes are unpaid. 


“Upon investigation, the Commissioners find that many of 
them could pay half, if the Commissioners could cancel the 
other half, and in this manner they would be able to go on and 
try to raise a crop this year. 


“If this can be done in an emergency that we now have in 
Greeley County, will you let us know?” 


We have made an examination and find that the proposition sug- 
gested by your County Commissioners is not only prohibited by Article 
VIII, Section 4, of the Constitution of this State, but Section 77-1925, 
which provides as follows: 
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“No county or town board, city council or village trustees 
shall have power to release, discharge, remit or commute any 
portion of the taxes assessed or levied against any person 
or property within their respective jurisdiction for any reason 
whatever. Any taxes so discharged, released, remitted or com- 
muted, may be recovered by civil action from members of any 
such board, council or trustee, and the sureties on their of- 
ficial bonds at the suit of any citizen of the county, township, 
city or village, as the case may be, and when collected shall 
be paid into the proper treasury. Nothing in this section con- 
tained shall be construed to prevent the proper authority from 
refunding taxes paid, as provided in the two next preceding 
sections, (77-1923, 77-1924), nor to interfere with the powers 
of any officers or board sitting as a board for the equaliza- 
tion of taxes.” 


expressly prohibits such proceedings. This Section of the statute is 
clear and unambiguous and does not need construction. It is the 
law of the state and must be followed. 


February 23, 1940 - 
Mr. Charles Beckenhauer, Jr., County Attorney, West Point. 
In your letter of February 17, you say: 


“A buys a grocery store from B in July 1939. According to the 
interpretation of the statutes A cannot be held for the 1939 
taxes on this merchandise because he purchased same prior 
to the time when the tax list was placed in the hands of the 
collector. 


“Now, however, on January 15, 1940, A sells this stock of 
merchandise to C . Since the 1939 tax became a lien on Nov. 
1, 1939, does C buy the stock on January 15, 1940 subject to the 
1939 taxes? 


“In other words, we can’t collect this tax from A but can 
we collect it from C? Or is B the only person from whom 
we can collect it?” 


When A bought the grocery store it was not charged with a lien 
for B’s taxes. The lien provided for by Section 77-1959, C. S. Supp. 
1939, became effective on November ist as to any personal property 
owned by B on that date. The property, of course, became charged 
with A’s taxes as a lien on November 1, but if he had paid his taxes 
when he sold to C on January 15, 1940, C would take the stock clear 
of the 1939 taxes. The property which B owned on November 1, 
1939, would be the only resource in addition to B’s personal liability 
from which collection of B’s 1939 taxes could be realized. 


January 27, 1939 
Mr. G. P. Spence, County Attorney, Franklin. 


Reference is made to yours of January 23, in which you inquire 
as to whether or not a claimant against the county, who is indebted 
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for personal taxes, is entitled to an immediate offset on his claim to 
the extent of such taxes. 


Sections 26-127 and 77-1954 of the 1937 Supplement of the Compiled 
Statutes, provides in part that the county board shall procure from the 
county treasurer a certificate of the amount of delinquent personal 
taxes assessed against a person, and that they shall deduct from any 
amount found due upon any claim filed by such person the amount 
of the delinquent tax, and issue a warrant for the balance. Both of 
these sections provide the same procedure, although Section 77-1954 is 
broader in that it includes city, village, school district or any other 
governmental subdivision of the state. 


This section of the statute can only be construed one way, and that 
is, in its exact language and if the legislature had anything in mind 
relative to when an offset on the claim made against the county should 
be made, other than the way they have specified in the statute, they 
would have enacted the statute differently. The only interpretation 
possible now, is that when the county board acts. as to the allowance 
of any claim filed against the county, they shall consider the certificate 
from the county treasurer as to any delinquent personal taxes of the 
claimant, irrespective of when the claim was filed. 


As to the special inquiry contained in your letter, it is our opinion 
that there can be no waiving of delinquent interest on taxes, except as 
provided by the enactment which made possible the waiving of de- 
linquent interest. Since the tax was not paid prior to December 31, 
1938, there is no way for the taxpayer to avoid payment of delinquent 
interest, even though his taxes were to be paid out of a claim which 
he had against the county but which was not allowed until after the 
expiration of the period of time provided by law for the waiving of de- 
linquent interest. 


December 28, 1939 
Mr. W. H. Line, County Attorney, Loup City. 


We have your letter of December 16th in which you ask whether 
the old age pension tax, provided for in Section 68-220, C. S. Supple- 
ment 1933; the per capita tax, Section 68-284, C. S. Supplement 1939; or 
the poll tax, provided for in Section 77-1802, Compiled Statutes for 
1929; or any of them, should be included by the county treasurer in 
distress warrants issued under Section 77-1915, C. S. Supplement 1939, 
and whether such taxes may be collected by distraint of personal prop- 
erty under such distress warrants. 


It is our opinion that such taxes should be included in the distress 
warrants in question. While they are not taxes on personal property, we 
regard them as being personal taxes within the meaning of Section 
77-1921, Compiled Statutes for 1929. 


You call attention to the provisions of Section 77-1959, C. S. Supple- 
ment 1939, providing that taxes assessed upon personal property shall 
be a first lien upon the property of the person to whom assessed and 
say “I am not at all sure that the above taxes” (meaning the old age 
pension tax, the per capita tax and the poll tax) “are assessed on 
property”. You are correct in this. These are not taxes on personal 
property. We would distinguish, however, between personal taxes and 
taxes on personal property. 
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To make this understandable, we would respectfully point out that 
a specific statute makes taxes, which are assessed against personal 
property, a lien upon such property from a certain date. Taxes so 
affecting property would properly be designated as taxes upon personal 
property. The other taxes in question, such as poll tax, while personal 
taxes, are not impressed as a lien upon the personal property of the 
tax payer. They become a lien only after levy or distraint of the 
property. 


Trusting these expressions may be of some value to you. 


July 31, 1939 
Mr. Ray C. Johnson, State Auditor. 


We beg to acknowledge receipt of your letter of May 15, in which 
you say: 


“It has been brought to our attention that personal taxes 
are not a prior lien on personal property which is covered by 
a chattel mortgage dated prior to the date of assessment. 


“It is our thought that personal taxes are a prior lien on all 
personal property regardless of encumbrance, also that it is a 
prior lien on any personal property owned by the individual 
assessed and not on the particular property covered by the 
personal tax. We would be pleased to have your opinion re- 
garding this matter.” 


Without reviewing the earlier cases we would state that we believe 
the true rule with regard to priority between a chattel mortgage on 
personal property and the lien of personal taxes as against property of 
an individual is correctly stated in the case of Woolsey v. Chamberlain 
Banking House, 70 Neb. 194, followed with approval in Platte Valley 
Milling Company v. Malmsten, 79 Neb. 730. 


Personal taxes are assessed as of April 1 of each year. Under 
Section 77-1959 Compiled Statutes, Supplement 1937, it is provided: 


“* * * Taxes assessed upon personal property shall be a first 
lien upon the personal property of the person to whom as- 
sessed from and after the first day of November next following 
the date upon which the same are levied and until paid: * * *.” 


The lien of personal property taxes attaches to all the personal 
property owned by the taxpayer on November 1 next following the 
date of the assessment of such taxes and regardless of whether such 
property was assessed to-him on April 1, or not. If any of the property 
which he.owns at that time has been mortgaged or otherwise en- 
cumbered, the tax for that year is inferior to the encumbrance in ques- 
tion, but for each subsequent year as taxes accrue and become a lien, 
such lien becomes superior to the lien of the encumbrance. 


A very clear statement of the reason for this rule is contained in 
the Woolsey case, above referred to, and is here quoted for your in- 
formation, quotation being made from 70 Neb. pp. 197 and following: 


~ “Tt is contended, on behalf of defendant in error, that, the 
bank having received its chattel mortgage in 1892, and long 
' prior to the levy of the taxes for 1893, upon which the distress 
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warrant is issued, the lien of defendant in error is a continuously 
superior lien to any tax that may thereafter be levied upon or 
against the specific property covered by the mortgage. For 
example, suppose A owns personal property consisting of live 
stock of the value of $500: He executes a mortgage upon the 
property to B, to secure the sum of $500, to mature at the end 
of five years, and retains possession of the property; that the 
property be regularly assessed for taxation in the hands of the 
owner of the property for each year, for the five years during 
which the mortgage ran before maturity, and even for a num- 
ber of years thereafter, and that, at any time before the lien 
of the mortgage was barred by the statute of limitations, if the 
county sought to enforce its lien against the property for any 
of the years for which tax was due, the holder of the mortgage 
could claim the property, and thus defeat all taxe liens that 
might exist: Each year the assessor might appear to tax the 
property, and A would say, B has a mortgage on this property 
for its full value, and while you may value and assess it for 
taxation if you desire, the county can never collect any tax 
until after the lien of B’s mortgage is satisfied: And this might 
be repeated for each year, until B saw fit to take possession 
under his mortgage. We are unable to accept this construc- 
tion of the law. We are of opinion that all property within 
the state is entitled to the equal protection of the law, and 
is liable for its just proportion of the taxes necessary to sup- 
port the government; that in the example given B must each 
year, as the taxes are assessed and become due upon the prop- 
erty mortgaged, suffer his security to be impaired to the 
extent of the taxes assessed, in order that the property may 
bear its just proportion of the expenses of government, and 
that the taxes assessed against the property, in whose pos- 
session soever it may be, is a lien upon the property, for the 
satisfaction of which the property is liable, unless the owner 
shall sell. or mortgage it in the usual course of business, before 
the tax list for any particular year reaches the hands of the 
collector, in which event, the taxes for the year in which the 
sale was made might ont be collected unless from other prop- 
erty of the tax debtor. We conceive that the doctrine is sound, 
that the owner of the property may sell or mortgage it any 
time after the tax has been assessed and before the tax has 
become a lien upon the property under the law. No other 
construction could be entertained, without seriously interfering 
with the free exercise of the rights to sell and dispose of prop- 
erty, and the purchaser or mortgagee, having no way to ascer- 
tain the amount of tax assessed against the property, would, 
except for such construction, be wholly without protection. 
But, after the tax list has been placed in the hands of the 
collector, the rule is otherwise, and the purchaser or mortgagee 
can, by an inspection of the records, ascertain the amount of 
taxes which are a lien upon the property he is about to pur- 
chase, and if the mortgagee retains the mortgage through 
succeeding years, leaving the mortgagor in possession, the tax 
for each succeeding year, as it matures, becomes a lien superior 
to that of the mortgage. We are unable to perceive any reason 
why the rule should be essentially different concerning taxes 
upon personal property than it is upon taxes affecting real 
estate. It is true, that, by the terms of the statute, taxes upon 
real estate are made a specific lien upon the property assessed, 
from and after April 1, of each year; but while there is a some- 
what different wording of the statutes affecting personal prop- 
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erty, there is no language requiring a different construction. It 
has always been conceded, in this state, that taxes upon real 
estate, assessed for the year subsequent to the execution and 
delivery of the mortgage, become, for each succeeding year, a 
lien superior to the mortgage, and the holders of real estate 
mortgages have always understood that they must protect the 
mortgaged realty by the payment of taxes, or suffer the loss of 
their lien. So with the lien upon personal property. We are 
of opinion that the tax assessed against personal property, in 
each succeeding year, becomes a lien superior to the lien of a 
chattel mortgage executed during a prior year.” 


April 29, 1942 
Mr. W. T. Gleeson, County Attorney, Wahoo. 


In your communication of March 30 you state that “The United 
States of America, by the provisions of Article 6 of Chapter 72, Com- 
piled Statutes of Nebraska 1929, has acquired jurisdiction over 17000 
acres of land in the county (of Saunders) for the construction and 
operation of an Ordnance Plant.” You further state that on April 1, 
1942, there would be located within the plant cite, a large amount of 
machinery and equipment, owned by contractors, and that between April 
1, 1942, and July 1, 1942, there would be brought into the area from 
other states more machinery, equipment and personal property of such 
contractors. 


You ask the opinion of this office as to whether such personal 
property is subject to assessment for taxation purposes by Saunders 
County and the State of Nebrask. 


The Constitution of the United States, Art. I, Sec. 8, provides in 
part as follows: 


“The Congress shall have the power: * * * to exercise like 
Authority (id est, exclusive legislation in all cases whatsoever) 
over all Places, purchased by the Consent of the Legislature 
of the State in which the same shall be, for the Erection of 
Forts, Magazines, Arsenals, dock-Yards, and other needful 
Buildings.” 


Comp. St. 1929, Sec. 72-601, provides as follows: 


“The consent of the State of Nebraska is hereby granted to the 
United States of America to purchase such grounds as may be 
deemed necessary in any city or incorporated town in the 
State of Nebraska, for the erection thereon of buildings for the 
accommodation of the United States circuit and district courts, 
post office, and also for the purchase by the United States of 
such other lands within the State of Nebraska as the agents 
or authorities of the United States may from time to time 
select for the erection of forts, magazines, arsenals and other 
needful buildings.” 


Comp. St. 1929, Sec. 72-602, is as follows: 


“The jurisdiction of the State of Nebraska in and over the 
lands mentioned in the next preceding section shall be and the 
same is hereby ceded to the United States: Provided, the 
jurisdiction hereby ceded shall continue no longer than the 
United States shall own or occupy such lands.” 
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Comp. St. 1929, Sec. 72-603, reserves to the State of Nebraska 
jurisdiction to serve civil and criminal processes in certain cases. 


For the purpose of this opinion, we are assuming that when you 
state that the United States of America has acquired jurisdiction over 
17,000 acres of land in Saunders County, by the provisions of Article 6 
of Chapter 72, Comp. St. for 1929, you mean that the 17,000 acres of 
land were purchased by the United States of America. We mention this 
because it is not every acquisition of land by the United States which 
constitutes a purchase within the meaning of the constitutional pro- 
vision above quoted, and it is only with reference to lands purchased, as 
distinguished from land acquired by other means, that the State of 
Nebraska has consented, and has ceded jurisdiction. 


Acting under this assumption, it is our opinion that the federal 
jurisdiction over the territory embraced in the ordnance plant, pur- 
chased by the United States, with the consent of the state, is exclusive of 
all state authority. The constitutional language is sweeping and pro- 
vides for exclusive jurisdiction. Under these circumstances, the State 
of Nebraska and the County of Saunders have no jurisdiction whatever 
to assess for tax purposes, personal property located within the territory 
of the ordnance plant. 


December 17, 1942 
Mr. Charles B. Beckenhauer, County Attorney, West Point. 
In your letter of December 15, you ask the following question: - 


“A merchant closes out his business and leaves the county on 
November 15, 1942. Does the County Treasurer have the power 
to issue a distress warrant and collect the entire 1942 personal 
tax, in spite of the fact the second half of this tax does not 
become delinquent until July 1, 1943? If a distress warrant can- 
not be issued under these conditions, what course, if any, does 
the Treasurer have, to collect this tax?” 


Section 77-1412, Compiled Statutes of Nebraska for 1929, reads as 
follows and appears to fully answer your question: 


“It shall be the duty of any assessor, sheriff, constable, city 
councilman and village trustee to at once inform the county 
treasurer of the making or attempted making of any sale, 
levy of attachment or removal known to him, and it shall be 
the duty of the county treasurer to forthwith proceed with the 
collection of the tax as in this chapter provided, when such 
acts become known to him in any manner.” 


If the taxpayer moves to some other county in the state without 
the knowledge of the county treasurer the provisions of Section 77-1919, 
Compiled Statutes of Nebraska for 1929, would apply. 


PETITIONS 
April 9, 1942 
Honorable Frank Marsh, Secretary of State. 
We have your letter of April 6 in which you say: 
—644— 


The 
shall be 
which is 


“In view of the fact that there is a likelihood of two initiative 
petitions which will be filed in this office to be voted upon by 
the electors at the general election in November, I am writing 
to inquire when these petitions shall be printed and how often. 
“What shall I cause to be printed in the newspapers and what 
newspapers must these be printed in?” 


matter to be printed and the newspapers in which publication 
made are covered by Section 32-1910 Compiled Statutes 1929, 
as follows: 


“Not later than the first Monday of the third month next be- 
fore any regular general election at which any initiated law, 
or act or part of an act passed by the legislature, or amend- 
ment to the constitution is to be submitted to the people, the 
Secretary of State shall cause to be published in all news- 
papers in the state a true copy of the title and text of each 
measure to be submitted, with the number and form in which 
the ballot title thereof will be printed on the official ballot, 
for which publications shall not be charged a rate in excess of 
the lowest prevailing commercial rate per inch charged for each 
such publication. The person, committee, or duly authorized of- 
ficers of any organization filing any petition for the initiative 
but no other person or organization, shall have the right to 
file with the Secretary of State, for such publication, any ar- 
gument advocating such measure; said argument shall be 
filed not later than the second Monday of the fourth month 
before the regular election at which the measure is to be voted 
upon. Any person, committee, or organization may file with 
the Secretary of State, for such publication any arguments 
they may desire, opposing any initiative measure, not later than 
the fourth Monday of the fourth month immediately preceding 
such election. Arguments advocating or opposing any meas- 
ures referred to the people by referendum petition, at a regular 
general election, shall be governed by the same rules as to time, 
but may be filed with the Secretary of State by any person, 
committee, or organization. But in every case the person or 
persons offering such arguments for such publication shall pay 
to the Secretary of State sufficient money to pay all the 
expenses for such publications to supply one copy with every 
copy of the measure to be published by the state; and he shall 
forthwith notify the persons offering the same of the amount 
of money necessary: Provided, if the Secretary of State shall 
deem it more expeditious or ecoonmical he may delegate the 
duty of transmitting said notices to every newspaper in the 
state to the office of The Nebraska Press Association who shall 
perform such task and make an itemized report to the Secre- 
tary of State showing the names of all newspapers to which 
said notices were sent, the number of column inches submitted 
to each publication, the vouchers filed by each publication for 
said claims and any other information desired by the Secretary 
of State pertaining to such task.” 


You do not indicate whether the initiative petitions propose con- 
stitutional amendments or statutory changes. 


In case constitutional amendments are proposed, the number of 
publications is governed by Article XVI, Section 1 of the Constitution, 
which requires publication once each week for four weeks. 


As to statutory amendments, there is no provision other than Sec- 
tion 32-1910 above set out, and it would not seem to us that more than 
one publication would be required under this statute. 
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July 18, 1942. 
Hon. Frank Marsh, Secretary of State, 
You ask: 


“1. Does a postmaster have authority to acknowledge signa- 
tures upon Initiative Petitions and should we count these peti- 
tions when the same have been acknowledged by a postmaster. 


“2. Should petitions be counted where the Notary Public ac- 
knowledges the petition but omits his official seal. Likewise, 
should we count petitions where the Notary Public does not 
acknowledge the petition but has placed his seal thereon.” 


Section 32-1904, Compiled Statutes 1929, provides that every peti- 
tion containing signatures must have upon it and below the signatures 
an affidavit by the circulator in a prescribed form, said form provides 
“Subscribed and sworn to before me, a notary public, * * *”’, but no 
doubt, if such petition is sworn to before any person authorized of 
general jurisdiction to administer oaths, the same is valid. 


Section 20-1245, Compiled Statutes 1929, provides in part: 


“An affidavit may be made in and out of this state before any 
person authorized to take depositions, * * *”. 


The statute covering depositions is Section 20-1248, Compiled Stat- 
utes 1929, and provides in part: 


“Deposition may be taken in this state before a judge or 
clerk of the supreme court or district court, or before a county 
judge, justice of the peace, notary public, mayor or chief 
magistrate of any city or town corporate, or before a master 
commissioner, or any person empowered by a special com- 
mission; * * *” 


An examination of the Federal code with reference to the authority 
of a postmaster to administer oaths reveals the following: 


Title 19, U.S.C.A., Section 1486 (b), provides: 


“The postmaster or assistant postmaster of the United States 
at any post office where customs officers are not stationed, 
is hereby authorized to administer any oaths required to be 
made to statements in customs documents by importers of 
merchandise, not exceeding $100 in value, through the mails.” 


Title 48, U.S.C.A., Section 35a, provides: 


“Each postmaster within the Territory of Alaska is hereby au- 
thorized and directed to administer oaths and affirmations and 
to take acknowledgments, and to make and execute certificates 
thereof, and to perform all other functions of a notary public 
within said Territory, whenever an oath, affirmation, or ac- 
knowledgment or a certificate thereof is authorized, permitted, 
or required by any Act or Acts of Congress.” 


Title 31, U.S.C.A., Section 757 (c), postmasters are given authority 
to take verifications regarding United States Savings Bonds. 


From the above, it will be noted that the Federal code does not 
give postmasters a general jurisdiction to administer oaths, but such 
authority is given only in certain limited cases, except within the Ter- 
ritory of Alaska where there is such general jurisdiction. Also the 
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statutes of the State of Nebraska fail to recognize a postmaster as one 
authorized to administer oaths or to subscribe to an affidavit. 


We are therefore of the opinion that a petition sworn to before a 
postmaster is invalid and the names thereon should not be counted. 
This rule was followed in Torkelson v. Byrne, 68 N. Dak, 13, 276 
N. W. 134, wherein it was held that an absent voter’s ballot was void 
when the same was subscribed to before a postmaster. Paragraph 4 of 
the syllabus provides: 


“A United States postmaster is not an ‘officer authorized by 
law to administer oath’ within meaning of statute dealing with 
affidavit and oath of absent voter, since postmaster does not 
have an official seal and since he is not an officer authorized 
to administer oaths under provisions of session laws.” 


In answer to your second question, there can be no doubt that a 
petition is invalid where it bears a seal of a notary but not the signa- 
ture. Our court has also established the rule that whereby a notary 
fails to place his seal upon an instrument, the same is within force 
and effect. In Welton v. Atkinson, 55 Neb. 674, 76 N. W. 473, 70 Am. 
St. Rep. 416, it was held: 


“A notary public must, by impression of his official seal, au- 
thenticate all his official acts, and his certificate which lacks such 
authentication is without force or effect.” 


State ex rel. Jensen v. Wells, 66 S. Dak. 269, 281 N. W. 357, ap- 
plied the above rule in determining the validity of petitions to have 
a statute submitted to a vote of the electors. The Court held: 


“Where affidavits to sections of a petition to have a statute 
submitted to vote of electors were made before an officer 
having no official seal or were made before an officer who 
failed to affix his seal, the signers in such sections could not be 
counted in determining whether petitions had sufficient num- 
ber of signatures.” 


Section 32-1903, Compiled Statutes Supplement 1941, provides that 
upon the presentation of an initiative petition, the Secretary of State 
shall determine its sufficiency. In determining this, you are not re- 
quired to consider matters, except those which are apparent upon the 
face of the petitions. The defects set forth in your questions are all 
such matters, however, which are apparent upon the face of the petition 
and therefore the names contained thereon, should not be counted. 


September 11, 1942 
Mr. Daniel E. Owens, County Attorney, Benkelman. 
You say: 


“I would appreciate an opinion from you with reference 
to section 2-2004 of the 1941 Supplement as it pertains to the 
names required to submit the question of an appropriation to 
the voters, a petition was submitted to the County Clerk be- 
fore September 1, containing the signatures of the requisite 
number of farm operators asking that the question be placed on 
the ballot. Thereafter, a counter petition was filed signed by 
some of the same persons asking that their names be with- 
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drawn. I would like to know, if in your opinion, it became the 
duty of the Clerk to place the question on the ballot after the 
filing of the original petition, and to disregard the counter 
petition. If not, does the Clerk act on the remonstrance or do 
the commissioners act upon it? I will appreciate receiving 
your opinion on this question as soon as possible.” 


The county clerk is the officer with whom the petitions requiring 
the submission to the voters of the question of an appropriation for the 
purpose of carrying on county extension work are filed. It is, there- 
fore, his duty to pass upon the sufficiency of the signatures and there 
can be no doubt but that a person who has signed may later withdraw 
his name if the withdrawal is filed in proper form and prior to the time 
that the ballots are prepared. It is, therefore, also the duty of the 
clerk in considering these signatures to withdraw any names where 
proper request for withdrawal has been made. 


PETROLEUM 
June 1, 1942. 
Department of Agriculture & Inspection. 


Reference is made to your communication of April 17, together 
with letter of Harold E. Rorschach, Attorney At Law of Tulsa, Okla- 
homa. From a reading of these two letters, it appears that the Ken- 
drick Oil Company of Tulsa, Oklahoma, is engaged in a business which 
it calls that of an oil broker. Its practice is to secure an order for 
petroleum products from a customer in Nebraska, to then buy the 
products in its own name from a refinery, bill them to themselves in 
Nebraska, and while the shipment is in transit, the bill of lading is 
endorsed to the Nebraska purchaser, and forwarded to him or it at 
the latter’s place of business in Nebraska. The Kendrick Oil Com- 
pany takes the position that the actual property right in the mer- 
chandise passes upon delivery of the endorsed bill of lading to the pur- 
chaser, and that consequently the sale is made in Oklahoma or at 
least outside the state of Nebraska, by reason of which it is claimed that 
the provisions of the above cited statutes are not applicable to products 
so sold. 


Comp. St. Supp. 1941, Section 66-302 provides in part as follows: 


“The Department of Agriculture and Inspection shall inspect 
and test motor or vehicle fuels, gasoline, kerosene and other 
products of petroleum manufactures, sold or offered for sale 
in this state for illuminating, heating, cleaning and power 
purposes, * * *” 


Comp. St. Supp. 1941, Section 66-303 provides as follows: 


“The fees for inspection shall be as follows: (1) If less than 
ten barrels be inspected at one time and place, the fee shall 
be twenty-five cents (25c) per barrel. (2) If ten or more bar- 
rels be inspected at one time and place, the fee shall be one 
and one-half cents (114c) per barrel. For the purpose of this 
article, fifty (50) gallons shall constitute one barrel. The in- 
spection fee shall be a lien on all products subject to inspection 
until said fees are paid, and the Department of Agriculture and 
Inspection may sue therefor in the name of the State.” 
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You ask the opinion of this office as to whether the above-named 
oil company is subject to the payment of the inspection fees on transac- 
tions such as are outlined above. 


The correct answer to the question turns upon whether the pe- 
troleum products so sold are sold in this state within the meaning of 
Section 66-302, Comp. St. Supp. 1941. 


This act, requiring the inspection of oils, is passed under the police 
power of the state, for the protection of the lives and health of the 
people of the state. Ordinarily, the place where the last act necessary to 
complete a contract of sale is performed, is the place of the sale. It is 
also said that the place of sale is the place where the transaction is 
fully consummated by delivery and acceptance. Ordinarily delivery 
is made and a sale is deemed complete at the place where it is executed 
by a transfer of the property in the goods from the seller to the buyer. 
Under the uniform sales act, unless a different intention appears, if the 
contract requires the seller to deliver the goods to the buyer or at a 
particular place, or to pay the freight or other cost of transportation to 
the buyer or to a particular place, the property does not pass until the 
goods have been delivered to the buyer or reached the place agreed 
upon. Accordingly if the place agreed upon or the buyer were in the 
state of Nebraska, under such circumstances the property would not 
pass until the goods were in this state, and the goods would accordingly 
be sold in this state. 


The same act also provides that ordinarily the delivery of the goods 
to a carrier for transmission to the buyer operates to transfer the 
property in the goods. Under such circumstances, a delivery to a carrier 
outside the state of Nebraska would complete the sale, so that the sale 
could not be said to be made in this state. 


The entire question of the place of a sale under the uniform sales 
act, which has been adopted in Nebraska, is one of intent, and it will 
be observed from the foregoing observations that it would be extremely 
difficult to investigate each shipment of petroleum products to de- 
termine just what law governs the sales thereof. We are not of the 
opinion that the words “sold in this state” as used in Section 66-302, 
Comp. St. Supp. 1941, are to be construed according to the law of sales. 
It can hardly be presumed that the Legislature, in passing this act for 
the protection of the lives and health of the people of the State of Ne- 
braska, intended that the question whether certain petroleum products 
were to be inspected should depend upon the secret intention and mental 
reservations of the buyer and seller. Rather we believe that the Legisla- 
ture intended by this language to require the inspection of all petroleum 
products named in Section 66-302 which were either manufactured in 
this state, or manufactured outside the state and sold and delivered in 
this state for use therein. Accordingly-in our opinion the word “sold”, 
as used in this statute, refers to petroleum products sold either in or 
out of this state and delivered, pursuant to such sale, in this state, for 
illuminating, heating, cleaning or power purposes. 


Under this construction, which we believe to be right, petroleum 
products shipped in and delivered by the Kendrick Oil Company in the 
manner outlined above, would be subject to the inspection provided by 
Section 66-302, and the fees therefore should be paid as provided by 
Section 66-303. 
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PHARMACY 
June 16, 1942 
Dr. A. L. Miller, Director, Department of Health. 


We have your request for a construction of the opinion rendered 
by us on April 21, 1942, relative to Section 71-1804 Compiled Statutes, 
Supplement 1941, relative to the one year required experience before an 
applicant is eligible to take the pharmacy examination. 


At that time the matter was presented to us as a straight question 
whether time spent prior to taking up pharmacy school work could be 
counted on this one year experience. Owing to the wording of the 
statute, we held that it could not. 


The question now before us is whether time spent during school 
vacations, after the school course has been commenced in pharmacy, can 
be credited on this one year’s time. It is our opinion that it can. The 
same reasoning that was used to arrive at the conclusion in our opinion 
of April 21 seems to us to render this vacation time eligible for such 
credit. This law is also part of a series of uniform state laws and in 
construing such laws, at least some consideration is given to the con- 
struction given them by other states which have enacted the identical 
law. Many other states which have this uniform statute, have construed 
this time as eligible for credit and it is our opinion that time spent 
working in a drug store between school sessions may be credit towards the 
year’s experience to make the pharmacy apprentice eligible for 
examination. 


POLL TAX 
May 20, 1941 
Mr. Arthur O. Auserod, County Attorney, Bartlett. 
You say: 


“What provisions of law, if any, provide that Soldiers, Sailors or 
Marines are exempt from the payment of Poll Tax provided 
by Sec. 77-1802, C. S. 1929? It is noted that Sec. 55-180, 
C. S. 1929, exempts members of the Nebraska National Guard. 


“What, also, about the exemptions of Soldiers, Sailors or Ma- 
rines from the payment of the Per Capita Tax provided for 
by Sec. 68-284, C. S. S. 1939? 


“Any information you can give me regarding exemptions of 
members of the U. S. Armed Forces from payment of poll tax 
and per capita tax will be appreciated.” 


There is no statute which exempts soldiers, sailors and marines, 
who are members of the regular armed forces of the United States, and 
the only provision which might affect some of these members, are the 
ones which you have quoted in the first paragraph of your letter. 


Also, there is no exemption for soldiers, sailors and marines from 
the payment of the per capita tax provided for in Section 68-284 Com- 
piled Statutes, Supplement for 1939. 
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PRINTING 
January 26, 1942 
Mr. John E. Newton, County Attorney, Ponca. 


We have your request for an opinion on two matters relating to, 
first, the publication by the county board of its proceedings, and, 
second, the publication of the delinquent tax list. Our opinion thereon 
is as follows: 


First, whether the statute permits the county board to publish its 
proceedings in more than one paper. The statute governing the publica- 
tion of the proceedings of the county board is found in Section 26-108, 
Cc. 5S. Supp. 1941, and reads as follows: 


‘e * + Fifth. To cause to be published at the close of each 
annual regular or special meeting of the board, a brief state- 
ment of the proceedings therefor in one newspaper of general 
circulation published in the county, and also the proceedings 
upon the equalization of the assessment roll: Provided, no 
publication in a newspaper shall be required unless the same 
can be done at an expense not exceeding one-third of the 
legal rate for advertising notices. * * *” 


In construing that section of the statute, this office has consistently 
held that while the law does not require that the county board designate 
more than one official county paper for the publication of legal notices 
and that publication of the proceedings is not required unless the same 
can be published at an expense not exceeding one-third of the legal 
rate for advertising notices, that such proceedings may be published in 
more than one newspaper and such publication will not render them 
invalid, but in the event that more than one paper is used the total 
publication expense must not exceed the expense if it were published in 
but one paper. In some counties it appears that where more than one 
paper is published in the county arrangements have been made with the 
different papers to share this printing and to share the payment there- 
for, which payment does not exceed what it would cost to run it in but 
one paper. It is our opinion that the board is not legally justified under 
the statute in publishing these proceedings in more than one paper if it 
results in additional expense to the county over the cost of publication 
in a single paper. 


Second. As to your inquiry whether the county board can split the 
publication of the delinquent tax list among several papers rather than 
to publish the entire list in one paper, we find the section of the statute 
that governs this is Section 77-2004, C. S. Supp. 1941, and we cite said 
section in full: 


“The county treasurer shall cause said list of lands and town 
lots subject to sale and accompanying notice to be published 
once a week for three consecutive weeks prior to the date of sale, 
commencing the first week in October, in a legal newspaper 
published in the English language in said county, and of general 
circulation therein, which newspaper shall be designated by the 
county board. The county treasurer shall also cause to be 
posted in some conspicuous place in his office a copy of such 
notice. The treasurer shall assess against each description of 
lands other than town lots the sum of thirty cents, and against 
each description of town lots the sum of twenty cents to defray 
the expense of advertising, which sum shall be added to the total 
amount due on such lands or town lots and be collected in the 
same manner as taxes are collected: Provided, that the above 
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provisions of this section shall be subject to the provisions of 
sections 1 and 2 (77-1953, 77-1959) of legislative bill No. 130, 
fifty-fifth session, Nebraska state legislature, 1941.” 


It is our opinion that the above statute requires that the entire list 
be published in one paper. This section fixes the amount of publication 
costs that are to be charged against the lands covered by the publica- 
tion. However, the publication rate is fixed by Section 33-146, Compiled 
Statutes of Nebraska for 1929, and our Supreme Court, in the case of 
Wisner v. Morrill County, 117 Neb. 324, 220 N. W. 280, held that as 
between the county and the newspaper that Section 33-146 governs. It 
is our opinion that the intent of the statute is that here shall be one 
legal newspaper designated and that all of the list must be published 
in this one newspaper. We find that in some counties arrangements 
have been made where there is more than one paper so that the suc- 
cessful paper provides for printing of lists in other newspapers, but it is 
our opinion that the county can only pay for the cost of publication in 
one paper and that if the county board can make financial arrange- 
ments with other papers so that the total cost does not exceed the 
amount fixed by statute that still the one paper officially designated 
must publish the entire list. We call your attention to the fact that in 
the Morrill County case, cited above, the court held that the amount fixed 
by Section 33-146 was the maximum and any rate might be contracted 
for legally which does not exceed that maximum. 

We trust that this answers your inquiries thereon. 


December 1, 1942 
Mr. Walter G. Huber, County Attorney, Blair. 
In your recent letter you state: 


“T would like an interpretation of this statute in regard to the 
time after the meeting that the proceedings should be published. 
Our regular meetings are held on Mondays and the newspaper 
is published on Thursday. The normal procedure in the past 
has been to publish the minutes of the Monday meeting on 
Thursday following. However, recently the book work on 
claims has been done first and the claims have been checked 
against the budget so that the minutes have not been 
ready for publication until the second Thursday after the 
meeting. In your opinion, is this permissible or is the intent 
of the law to have the minutes published so that any one can 
question claims before the warrants are released. You can see 
from the present procedure that after the claims are allowed 
and the ten day period elapses the warrants are released before 
a publication of the claims is made. 


“In an opinion dated July 6th and issued August 5th by Rush 
C. Clarke, I had an interpretation of this statute as concerns 
the lists of claims in these proceedings. In order to clarify 
this opinion, I would like to know specifically if all claims, 
outside of salaries of elected and oppointed officials whose 
salaries are fixed by law, must be listed in the proceedings.” 


In answering your first question, I wish to call your attention to 
Section 26-115, Compiled Statutes of Nebraska which states in substance 
that warrants for the payment of claims shall not be delivered until the 
time for taking an appeal has expired. Section 26-120 provides that 
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notice of appeal from the allowance of a claim must be given within 
ten days from the allowance of the same by the county board. 


Section 26-108 requires publication of the action taken by the 
county board at its annual, regular or special meetings. It is our opinion 
that the purpose of this publication is to give public notice of action 
taken by the county board including action on the allowance or disal- 
lowance of claims and for that reason the publication of the action of 
the board should be made prior to the time that warrants for the pay- 
ment of claims allowed are delivered to the claimant, but we find no 
law making this mandatory. 


In answer to your second question, it is our opinion that all claims 
arising from contract must be listed in the proceedings of the county 
board. This does not include salaries of elected and appointed officials 
whose salaries are fixed by statute. See Section 20-119 and the case of 
Douglas County v. Taylor, 50 Neb. 535, 70 N. W. 27. This does not apply 
to demands arising from torts. See Hollingsworth v. Saunders County, 
36 Neb. 141, 54 N. W. 79. In our opinion all other claims should be 
listed. 


Trusting this answers your inquiries satisfactorily. 


PRISONERS 
September 8, 1941 
Mr. Neil Olson,.Warden, Nebraska State Penitentiary. 
We have yours of September 3 in which you say: 


“The question is asked, ‘May the Warden restore extra earned 
good time, after it has been lost by a prisoner because of a 
charge of misconduct, in the same manner by which he may 
restore statutory time?’ 


“It is clear that Statute 29-2633 states that seventy-five per 
cent of statutory good time may be restored to the prisoner 
by the warden. However, we wish to know if this statute ap- 
plies automatically to Statute 83-955, or if it is the intention 
of the law to deny the prisoner the right to regain lost extra 
earned good time. 


“Will you kindly give us an opinion on this subject at your 
earliest possible convenience?” 


An examination of the statute discloses that good time is awarded 
to prisoners of the penitentiary by Section 29-2632 of the 1929 Com- 
piled statutes, which is as follows: 


“Every convict who is now or who may hereafter be confined 
in the Nebraska penitentiary, and who shall have no infraction 
of the rules or regulations of the penitentiary or laws of the 
state recorded against him, and who performs in a faithful man- 
ner the duties assigned to him in an orderly and peaceable man- 
ner, shall be entitled to the diminution of time from his sentence 
as appears in the following section, and pro rata for any part of 
a year where the sentence is for more or less than a 
a year: Of two months on the first year; of two months on the 
second year; of three months on the third year; of four months 
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on the fourth and the like diminution of time for each succeed- 
ing year of time of their sentence.” 


Authority for the deduction of good time earned for misconduct is 
found in Section 29-2633 of the 1929 Compiled Statutes, which is as 
follows: 


“Whenever a charge of misconduct shall be sustained by the 
warden and inspectors at their first meeting after said charge 
or charges shall have been recorded by the warden or his 
deputy against a prisoner, he shall lose the deduction of time 
specified in the next preceding section, but he may regain by 
continuous good conduct thereafter a deduction of time, not 
exceeding seventy-five per cent of said time so lost, and as 
much less as the warden and inspectors may certify to, as a 
suitable reward for good conduct.” 


In addition to the above quoted-sections of the statute, there is a 
provision found in Section 83-955 of the 1937 Compiled Statutes Supple- 
ment, which is as follows: 


“The Board of Control of State institutions is hereby author- 
ized to grant to prisoners employed outside of the prison en- 
closure and to prisoners making satisfactory progress in the 
prison school, a diminution of time from their sentences, in 
addition to that provided for in Section 29-2632, Compiled Stat- 
utes of Nebraska, 1929, which grants to be conditioned on good 
behavior, a cheerful compliance with rules, diligence in work 
and fidelity to trust; but such additional diminution shall not 
exceed the rate of one month for each year of the sentence for 
satisfactory progress and attendance in the prison school and 
an additional diminution not to exceed the rate of two months 
for each year to prisoners employed outside the prison en- 
closure.” 


These statutes are in pari materia and, therefore, must be con- 
strued together and while at first glance they may seem to conflict, 
yet when carefully analyzed, it is apparent that the authority granted 
to the Board of Control by the above quoted section of the statute is 
in addition to provisions of the statute first quoted and, when examined, 
it will appear that for the Board of Control to have authority to 
make any deduction of time, a prisoner must be employed outside the 
prison enclosure, or making satisfactory progress in the prison school 
and the grant is further conditioned on his good behavior, a cheerful 
compliance with rules, diligence in work and fidelity to trust, and unless 
these things appear, the Board of Control could have no power to grant 
any additional diminution of time. Of course, if these things are true, 
then the prisoner could hardly be guilty of misconduct which would 
sustain an order of the warden deducting from the good time earned. 


We might clarify the operation of the statutes by an example. 
Let’s suppose that a prisoner, up to September 3, 1941, had earned two 
months good time, but that on or about that date, he was guilty of 
some misconduct, which the warden felt justified him in deducting his 
good time earned. After that one flip of misconduct, however, he con- 
ducted himself as a model prisoner, thereby earning for himself good 
time, not only from September 3 on, but recovering for himself a part 
of his good time earned which had been deducted by the warden not to 
exceed 75 per cent so, that in figuring his time, he would be entitled to 
the good time earned after September 3, 1941, plus 75 per cent of the 
good time earned prior to September 3, 1941, or any time less than 75 
per cent which the warden deemed he deserved. In addition to this de- 
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duction from the amount of his sentence which he is required to serve, 
the powers granted to the Board of Control under Section 83-955, 1937 
Compiled Statutes Supplement, above quoted, are very broad and if the 
prisoner has conducted himself in accordance with the terms of the 
statute, the Board of Control, in its discretion, could grant to the prisoner 
a diminution of his sentence not to exceed one month for each year of 
the sentence for satisfactory progress and attendance at school and an 
additional diminution not to exceed two months if the prisoner is em- 
ployed outside the prison enclosure, but, of course, this could only oper- 
ate if the prisoner had brought himself, by his conduct, within the 
terms of Section 83-955. 


In our supposed case, I think it is within the power of the Board of 
Control to have granted him diminution of time for good behavior prior 
to September 3, and without regard to the deduction for misconduct as 
made by the warden. However, as I have said before, if he has been 
guilty of misconduct, sufficient to justify a deduction of good time 
earned, he certainly could not be said to be within the terms of Section 
83-955 above quoted. 


It seems to us that Section 83-955, giving the broad powers that it 
does, is addressed to the sound discretion of the Board of Control; may 
be exercised by them, irrespective of the other statutes, when the pris- 
oner, by his conduct, has brought himself within the terms of this 
particular section of the statute. 


PUBLIC POWER AND IRRIGATION DISTRICTS 
October 31, 1939 


Department of Roads & Irrigation. 


We have your inquiry of October 30, with reference to the amend- 
ments to the petition of the Southern Nebraska Rural Public Power 
District, by which said district seeks to amend sections 2, 3 and 6 of 
the approved petition. We note further that you inquire as to your 
authority to approve the proposed amendment to section 3 of the ap- 
proved petition. 


We have carefully gone over the proposed amendments presented for 
your approval and, also, the sections of the statutes with reference 
thereto, being Sections 70-701 to 70-717, inclusive, of the 1937 Supple- 
ment. Of these sections, Section 70-717 would seem to be controlling, 
and a careful reading of that section does not disclose any authority on 
the Department of Roads and Irrigation to approve the proposed amend- 
ment to section 3. The only amendments permissible under that section 
of the statute, are those with reference to the increasing or decreasing 
the area of the district, a change in the location of its principal place of 
business and a change in the number of members of its board of di- 
rectors. The proposed amendment to section 3 concerns the general 
description of the nature, location and method of operation of the electric 
light and power system of the Southern Nebraska Rural Public Power 
District, and does not come within the provisions of the statute. 


Therefore, it is our opinion that there is no authority contained 
in the statute for approval of the proposed amendment to section 3. 
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September 6, 1939 
Department of Roads and Irrigation. 


Reference is made to your communication of August 1, in which 
you enclose correspondence between the State Engineer and the at- 
torney for the Sargent District. 


We have checked the sections of the statute with reference to the 
questions involved and we find that under the rule of the Supreme 
Court in the case of Nebraska State Railway Commission v. Alfalfa 
Butter Company, 104 Neb. 797, we are committed to the last ante- 
cedent clause doctrine in interpreting statutes so that the portion of 
Section 70-703 Compiled Statutes, Supplement 1937, which reads: 


“* * * The names of the municipalities constituting the pro- 
posed district and the boundaries thereof, * * *, 


should properly be construed to read: 


“The names of the municipalities constituting the proposed 
district and the boundaries of said proposed district.” 


We have further examined the statute with reference to the pro- 
posed district, including a portion of the land in an already existing 
district. We find that Section 70-702 gives authority for this, qualified 
by the exception, however, as follows: 


‘““* * * So long as the plants, systems and works, the operation 
of the same, the exercise of powers and the assumption of 
duties and responsibilities hereunder, of or on the part of one 
such district, do not nullify, conflict with, or materially affect 
those of or on the part of another such district.” 


It is, therefore, apparent that for one district to encroach upon an- 
other is entirely within the statutes, so long as the exceptions set out 
are fulfilled. Any reasonable regulation of your department in this re- 
gard would be enforceable by the Courts. 


With reference to the inclusion of the operation of the irrigation 
project beyond the boundaries of the district, we have examined Section 
70-706 and we find that such a procedure is entirely authorized by the 
statute, for it says in part: 


“(3) Such a district may own, construct, reconstruct, improve, 
purchase, lease or otherwise acquire, extend, manage, use or 
operate any ‘irrigation works’, as defined in this Act, either 
within or beyond, or partly within and partly beyond the 
boundaries of the district, * * *.” 


The language of this statute is clear and unambiguous and can only 
be interpreted to mean what it says. 


November 30, 1940 
Department of Roads and Irrigation. 


We have your request for an opinion under date of November 20, in 
which you say: 


“A petition for creation of the proposed South Central Public 
Power District has been submitted to this department for ap- 
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proval as provided by Chapter 86 of the laws of Nebraska, as 
amended by Laws of 1937 and 1939. Upon examination we 
find that it will be necessary to return the petition for cor- 
rection for the reason it does not contain 15% of the quali- 
fied electors of the municipalities constituting the proposed dis- 
trict. Im addition to this, there seems to be some question 
whether or not it will be necessary to circulate the petition 
after it has been corrected with reference to the description 
of the boundaries for the reason the village of Trumbull is 
located in two voting precincts, and the village is also located 
in two counties—Clay and Adams. 


“Section 70-702 C. S. Supp. 1939, reads in part as follows: 


‘(ce = * A district may be composed of the territory of one 
or more municipalities as defined in paragraph 2 of said Section 
70-701, whether contiguous or otherwise, but no city, village or 
voting precinct shall be divided in the formation of a district.’ 


“Under date of November 19 this matter was referred to your 
office, and the department was advised that it would be neces- 
sary to return the petition, and request a new petition to be 
prepared, giving the correct description of the boundaries of 
the district, which would either exclude all of each voting pre- 
cinct in which the village of Trumbull is located, or include the 
voting precinct in Adams County which includes a part of the 
village of Trumbull, and then circulate the corrected petition 


and obtain the required number of signatures of the electors. 
* * # 


We have carefully considered the provisions of the statute with 
reference thereto and have arrived at the conclusion that a new peti- 
tion should be circulated in order to perfect the organization of this 
district. The petition presented to the signer described an entirely dif- 
ferent district than the one contemplated, and a signature on that 
petition could not be said to be that person’s signature on a different 
petition, and since the original petition was followed and that it only 
included a part of the Village of Trumbull, whether all of the village 
be included or that which was included be omitted, it would still require 
a new petition with the requisite number of signatures to create a 
lawfully authorized district, under the statutes. 


April 22, 1939 
Honorable R. L. Cochran, Governor of the State of Nebraska. 


You have requested an opinion with regard to the duties of the 
Governor respecting the filing of reports by public power districts. 


Section 70-705, C. S. Supp. 1937, provides that the board of directors 
of a public power district shall cause to be kept accurate records and 
books of account conforming to approved methods of bookkeeping, 
clearly setting out and reflecting the entire operation, management and 
business of the district, which books shall be open to public inspection 
during the reasonable business hours; that at the close of each year’s busi- 
ness, based upon the calendar year, they shall cause an audit of the books, 
records and financial affairs of the district to be made by an expert 
public accountant; and that they shall file one copy of the written report 
of such audit, certified to by the accountant, at the principal place of 
business of the district and one with the Governor. 
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It is apparent that the Legislature intended that complete informa- 
tion concerning the financial affairs and operations of such districts 
should be made available for the information of the public. 


The statute itself describes the kind of report to be filed. The law 
does not, in our opinion, require the Governor to pass upon the qualifi- 
cations of the auditor nor the sufficiency of the audit, provided it is 
such a report as is described by the above-mentioned statute. If the 
report shows on its face that it is not certified by a public accountant, 
or that it includes no statement of operations, or is otherwise so incom- 
plete as not to meet the plain requirements of the statute, it would be 
proper for the Governor, on behalf of the public, to write a letter to the 
proper officer of the district, calling his attention to the section above 
referred to and requesting him to file a report which will comply 
therewith. If proper reports have not been filed in the past, it is for 
the reason perhaps that the district officers have not acquainted them- 
selves with the law. 


We shall be glad to cooperate with you in any way possible, and 
if any case a legal report is not filed in compliance with a request for 
same, we suggest that you refer the matter to this office. 


July 29, 1939 
Department of Roads and Irrigation. 


In your letter of July 20 you request our opinion as to the inter- 
pretation of that part of Section 70-703, Compiled Statutes, Supple- 
ment 1937, which reads as follows: 


“Said petitions shall be signed by fifteen per cent of the quali- 
fied electors of the municipality of municipalities, as defined in 
paragraph 2 of section 70-701, as amended, whose combined ter- 
ritory compose the territory of said proposed district. If the 
municipality be a county or voting precinct, the whole number 
of votes cast for Governor at the general election next preceding 
the filing of said petition shall be the basis on which the num- 
ber of signatures shall be based. If the municipality be a city 
of incorporated village, the number of signatures required to 
said petition shall be based on the total number of votes cast 
at its general municipal election next preceding the filing of 
said petition.” 


Section 70-701 Compiled Statutes, Supplement 1937, defines muni- 
cipality as follows: 


“ ‘Municipality’, when used in relation to the organization of 
a district, means any county, city, incorporated village or 
voting precinct in this state.” 


The original Section 70-703, as enacted by the 1933 Legislature, 
provided as follows: 


“Said petition must be signed by fifteen per cent of the quai- 
fied electors of each of the municipalities constituting said 
proposed district.” 


In 1937 said section was amended and the word “must” was changed 
to ‘shall” and the words “each of’? before the words “the municipalities” 
was stricken. Under said original act, it seems clear that the signa- 
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tures of fifteen per cent of the qualified electors in each of the various 
municipalities was required. By this amendment, however, the legisla- 
ture apparently intended to change this requirement and require only 
fifteen per cent of the total qualified electors for the entire district. 


April 10, 1941 
Honorable Wardner G. Scott, State Engineer. 


We have yours of April 8th inquiring as to the provisions of the 
statute relative to the reduction of the number of directors of a public 
power and irrigation district. 


It is provided by Section 70-704, in substance, that subject to the 
approval of the department of roads and irrigation the board of directors 
of a district may amend the petition for its creation to provide for the 
division of the territory of the district into two or more subdivisions, 
for the nomination and election of some or all directors. If this is 
done, the electors of that subdivision may only cast their ballot for 
candidates for directors to be elected from such subdivision, and for the 
directors to be elected at large from the whole district. 


If the territory of the district be so subdivided, then, by virtue of 
the statute, the number of directors could be limited to the number of 
subdivisions. 


However, Section 70-717 is a little more specific. This provides in 
part as follows: 


“A petition for the creation of a district under the provisions of 
this act may be amended as herein provided. Any public power 
district, public irrigation district or public power and irrigation 
district now existing, or hereafter created under the provisions 
of this act may * * * amend its charter to provide for a 
change in the location of its principal place of business and may 
reduce or increase the number of members of its board of 
directors. No such elimination or detachment or increase or 
enlargement of the territory of a district, or change in its 
principal place of business or number of members of its board 
of directors, shall occur unless authorized by the affirmative 
vote of three-fifths of all of the directors of the district 
involved * * *” 


This statute then goes on to detail that after such authorization 
the proposed amendment shall be submitted to the department of roads 
and irrigation, together with a petition setting forth the reasons for 
such amendment, and requesting that the same be approved. The de- 
partment then fixes the time and place for hearing, and causes a notice 
of the hearing to be given by publication for three consecutive weeks 
in two legal newspapers of general circulation in the district, which 
notice sets forth in full the proposed amendment. 


The method of procedure is set forth in the statute, and a reference 
to the statute by the district should furnish them all of the information 
necessary. 


I might add that there is proposed legislation now pending before 
the legislature for the amendment of 70-704, which, if and when enacted, 
might make a change in the procedure. 
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April 21, 1941 
Robert B .Crosby, Esq., State Senator. 


You inquired as to whether or not the following proposed amend- 
ment, contained in Legislative Bill No. 202, is constitutional: 


“The just compensation paid to those using water for power 
purposes shall not be greater than the cost of replacing the 
amount of power that is generated by an acre foot of water, 
multiplied by the number of acre feet of water acquired from 
those using the water for power purposes.” 


In determining whether or not this amendment is constitutional, 
one must measure it by the provisions of Section 6, Article XV of the 
Nebraska State Constitution, which reads in part as follows: 


“* * * when the waters of any natural stream are not sufficient 
for the use of all those desiring to use the same, those using 
the water for domestic purposes shall have preference over 
those claiming it for any other purposes, and those using the 
water for agricultural purposes shall have preference over those 
using the same for manufacturing purposes. Provided, no in- 
ferior right to the use of the waters of this state shall be 
acquired by a superior right without just compensation there- 
for to the inferior user.” 


The Constitution clearly says “just compensation” must be paid 
for any rights acquired. It must be conceded without argument, that if 
the proposed amendment limits such payment to something less than 
“just compensation”, it is in direct violation of the Constitution. How- 
ever, if, as a matter of fact, it does not restrict the payment to less 
than “just compensation”, and if it requires consideration of all of the 
elements necessary to arrive at a figure representing “just compensa- 
tion”, it is not unconstitutional. 


The general rule for the determination of such a problem is set 
forth in 20 C. J. 725, as follows: 


“The measure and elements of compensation for property taken 
by the exercise of the right of eminent domain depend largely 
upon the nature and extent of the right taken or the interest 
acquired, as well as upon the resulting injury or benefit to the 
owner of the property affected, and the determination of such 
questions is for the courts and not the legislature. * * *,” 


In considering a similar federal statute, the Supreme Court of The 
United States, in the case of Monongahela Navigation Company v. 
United States, 148 U. S. 312, said: 


“By this legislation, Congress seems to have assumed the right 
to determine what shall be the measure of compensation. But 
this is a judicial and not a legislative question. The legislature 
may determine what private property is needed for public pur- 
poses—that is a question of a political and legislative character; 
but when the taking has been ordered, then the question of 
compensation is judicial, it does not rest with the public, taking 
the property, through Congress or the legislature, its repre- 
sentative, to say what compensation shall be paid, or even 
what shall be the rule of compensation. The Constitution has 
declared that just compensation shall be paid, and the ascer- 
tainment of that is a judicial inquiry. In Charles River 
Bridge v. Warren Bridge, 11 Pet. 420, 571, Mr. Justice McLean 
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in his opinion, referring to a provision for compensation found 
in the charter of the Warren bridge, uses this language: ‘They 
(the legislature) provide that the new company shall pay an- 
nually to the college, in behalf of the old one, one hundred 
pounds. By this provision, it appears that the legislature has 
undertaken to do what a jury of the country only could consti- 
tutionally do: assess the amount of compensation to which 
the complainants are entitled.’ See also the following authori- 
ties: Commonwealth v. Pittsburgh & Connellsville Railroad, 
58 Penn. St. 26, 50; Penn. Railroad v. Balt. & Ohio Railroad, 60 
Maryland, 263; Isom v. Mississippi Central Railroad, 36 Missis- 
sippi, 300. 


“In the last of these cases, and on page 315, will be found these 
observations of the court: “The right of the legislature of the 
State, by law, to apply the property of the citizen to the public 
use, and then to constitute itself the judge in its own case to 
determine what is the “just compensation” it ought to pay there- 
for, or how much benefit it has conferred upon the citizen by 
thus taking his property without his consent, or to extinguish 
any part of such ‘‘compensation” by prospective conjectural 
advantage, or in any manner to interfere with the just power and 
province of courts and juries in administering right and justice, 
cannot for a moment be admitted or tolerated under our Con- 
stitution. If anything can be clear and undeniable, upon prin- 
ciples of natural justice or constitutional law, it seems that 
this must be so.’” 


It is our opinion that regardless of this proposed statutory formula, 
the Constitution of The State of Nebraska requires the payment of 
“just compensation” for property taken and that this figure can be de- 
termined only by a judicial tribunal upon a consideration of all of the 
facts presented upon both sides of the question. 


June 17, 1942 
Honorable Frank Marsh, Secretary of State. 


We are in receipt of your inquiry as to the procedure to be followed 
in nominating and electing directors of a public power district. 


Section 70-704, C. S. Supp. 1941, provides that directors of a public 
power and irrigation district ‘shall be nominated and elected and shall 
take office, subject to the provisions of this act, in the same method 
and after the same manner as nearly as may be by law provided for 
the nomination and election of the judges of the district court.” 


Section 32-1122, C. S. Supp. 1941, provides that judges of the dis- 
trict court must file their nomination papers in the office of the Sec- 
retary of State whether they are voted for in more than one county or 
wholly within one county. Therefore, a director of a public power dis- 
trict must file his nomination papers in the office of the Secretary of 
State even though he is elected from a district or a subdivision of a 
district located wholly within one county. 


Section 70-704 also provides for the subdivision of a district “into 
two or more subdivisions for the nomination or election of some or all 
of the directors.” Said section further provides that the qualified 
electors of a subdivision may only cast their ballots for candidate for 
directors to be elected from such subdivision and for candidate for 
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directors to be elected at large from the whole district and that the 
ballots for directors shall be prepared accordingly. 


You further ask specifically what procedure is to be followed in 
Lancaster County with reference to the voting in Mill and Stevens 
Creek Precinct which are the only precincts within the county contained 
within the boundaries of the Eastern Nebraska Public Power District. 


Section 70-704, C. S. Supp. 1941, after authorizing the division of a 
district into two or more subdivisions for the nomination and election 
of some or all of the directors, provides as follows: 


“* * * Provided, that in the event a district formed under this 
article comprises three or more counties and is solely engaged 
in furnishing electric light and power to rural customers, or 
engaged in furnishing electric light and power and in the busi- 
ness of owning and operating irrigation works, then and in that 
event said subdivisions may be formed by following county 
boundary lines without regard to population, if in the judg- 
ment of the state engineer for the department of roads and 
irrigation, the interests of the rural users of electricity or of 
users of irrigation water service in said district will not be 
prejudiced thereby; and provided further, that any precinct or 
fractional part of precincts in a county which is not within 
the district shall, for voting purposes, be attached to an ad- 
joining or adjacent county which is within the district. Such 
adjoining or adjacent county shall furnish ballots to the election 
board of such precinct or part thereof and the result of the 
.election shall be certified by the precinct election board to the 
county furnishing the ballots. * * *” 


The proviso for attaching precincts or fractional part of precincts 
to another county for voting purposes applies only when a district has 
been subdivided by following county boundary lines as above set forth, 
and such attachment would necessarily be made when the district was 
divided. In all other cases, the county clerk of the county within which 
the precinct or fractional part of precinct is located must furnish the 
ballots for directors. 


We have examined the record of the said Eastern Nebraska Public 
Power District and find that said district has never been subdivided 
for the purpose of electing its directors and that all directors are 
elected from the district at large. Therefore, the ballots for Mill and 
Stevens Creeks Precincts within Lancaster County must be furnished 
by the county clerk of said county. 


RACING COMMISSION 
January 30, 1942 
Honorable Dwight Griswold, Governor of the State of Nebraska. 


You ask in your recent letter for an opinion as to the date of the 
expiration of the term of members of the State Racing Commission. 


The original act creating the State Racing Commission was passed 
by the 1935 session of the Legislature and was known as Senate File 
No. 14. The act contained an emergency clause and was approved by 
the Governor March 12, 1935. 


Section 2-1501, C. S. Supp. 1941, reads in part as follows: 
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“There shall be and hereby is created a state racing commission 
consisting of three members who shall be appointed and may 
be for cause removed by the Governor. One member shall be 
appointed for one year, one for two years, and one for three 
years, and upon the expiration of their terms of office their 
successors shall be appointed for a term of three years.” 


There is no date set out in the law itself on which the commission 
was to commence operation. 


It is our understanding that all three original commissioners were 
appointed on the same date, to-wit, March 30, 1935, one commissioner 
to a one year term, one commissioner to a two year term, and another 
commissioner to a three year term. 


That being the case, the term of the original commissioner ap- 
pointed for one year expired March 29, 1936, at 12:00 o’clock, A. M., 
and the terms of subsequent commissioners would expire March 29, 
1939, at 12:00 o'clock, A. M., March 29, 1942, at 12:00 o’clock, A. M., 
etc. The term of the original commissioner appointed for two years ex- 
pired March 29, 1937, at 12:00 o’clock, A. M., and the terms of subsequent 
commissioners would expire March 29, 1940, at 12:00 o’clock, A. M., 
March 29, 1943, at 12:00 o’clock, A. M., etc. The term of the original 
commissioner appointed for three years expired March 29, 1938, 
at 12:00 o’clock, A. M., and the terms of subsequent commissioners 
would expire March 29, 1941, at 12:00 o’clock, A. M., March 29, 1944, 
at 12:00 o’clock, A. M., etc. 


As a matter of practice under this arrangement, the term of one 
commissioner expires on the 29th day of een, at 12:00 o’clock, A. M., 
of each and every year. 


Trusting this answers your question satisfactorily. 


REAL ESTATE 
December 23, 1941 
Mr. Edmund W. Hollstein, County Attorney, Rushville. 


In your recent letter you inquire whether or not in the case of 
Joseph Vodicka, plaintiff, vs. John Vodicka, et al., defendants, an action 
brought by the heirs of a deceased alien to partition real estate left 
by said alien, the State of Nebraska should be made a party defendant. 


Section 76-503, Compiled Statutes of Nebraska for 1929, reads in 
part as follows: 


“Whenever any such lands shall revert and escheat to the 
State of Nebraska * * * it shall be the duty of the county at- 
torney of the county in which such lands are situated, to pro- 
ceed against such alien in the district court of the county 
where the land is situated for the purpose of having such for- 
feiture declared. * * * And when such forfeiture shall be de- 
clared by the district court, it shall be the duty of the clerk 
of the court to notify the governor of the state that the title 
to such lands is vested in the state by the decree of the court; 
and the clerk shall present the auditor of public accounts with 
the bill of costs incurred by the county in prosecuting such 
case, who shall issue a warrant to the clerk of the court on the 
state treasury to repay the county for such costs incurred. 


ie 


The heirs or persons who would have been entitled to such lands 
shall be paid by the State of Nebraska the full value thereof, as 
ascertained by appraisement upon the oaths of the judge, treas- 
urer and clerk of the county where such lands lie, and such lands 
shall then become subject to the law, and shall be disposed of 
as other lands belonging to the state: * * * Provided, further, 
at any time before the proceedings for forfeiture herein pro- 
vided for by the county attorney shall be instituted, or at any 
time before final decree in any such proceedings, the widow, 
heirs and devisees, or either of them, of deceased non-resident 
aliens, may, by answer in said proceedings, or by independent 
action in the district court of any county in which any such 
lands are situated, instead of the forfeiture herein provided for, 
have the lands sold as in partition * * * and the proceeds, after 
the payment of costs as in other cases of partition, shall be 
divided according to the respective interests of the parties the 
same as if there had been no escheat; and the purchaser at any 
such sale shall acquire the same title to the lands purchased 
which he would have acquired if the non-resident alien had 
been a resident or citizen. * * *” 


It is our opinion that this section of the statute provides two meth- 
ods of procedure. The first part of said section provides that when the 
land of any alien shall revert and escheat to the State of Nebraska that 
the county attorney shall proceed against such alien in the district court of 
the county where the land is situated for the purpose of having a forfeiture 
declared, and provides further that when such forfeiture is declared by 
the district court that the governor of the State of Nebraska shall re- 
ceive notice that the title of such land is vested in the state by the 
decree of the court, in which case the heirs or the persons who would 
have been entitled to the land are to be paid for the same as ascertained 
by appraisement. The last part of said section provides that at any 
time prior to the county attorney obtaining a final decree under the first 
provision of the statute any widow, heirs, devisees, etc., of the deceased 
aliens may by answer in the proceedings already commenced by the 
county attorney, or in a separate action, have said lands sold as in 
partition and the proceeds after the payment of costs shall be divided 
among the respective heirs the same as if there had been no escheat. 


In answering your inquiry we assume that the county attorney has 
commenced no action in this matter to declare a forfeiture, or at least 
that any such action brought by him has not proceeded to final decree. 


It is our opinion that this action is an action brought by the heirs 
of a non-resident alien under the last part of said section to have the 
land sold as in partition and that being the case it is our opinion that 
the state need not be made a party to this action for the reason that 
under the latter part of this section the state would have no interest 
either in the land or in the proceeds of the sale thereof. 


Trusting this satisfactorily answers your inquiry. 


REAL ESTATE TAXES 
January 20, 1939. 
Mr. Maynard Grosshans, County Attorney, York. 


You ask whether or not it is necessary as a condition precedent 
to foreclosure of a tax sale certificate for a municipality holding same 
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to pay taxes accruing after the date the tax sale certificate was issued. 


In our opinion, this is not necessary as a condition precedent. 
However, it would appear to be advisable and the most practical way 
of handling a matter. Certificates for subsequent years may be ob- 
tained by municipalities in the same way the original certificate was 
obtained without advance of the money due thereon. 


If the certificates for subsequent years are not taken up by the 
municipality holding the tax sale, they may be purchased by someone 
else, who would thereof secure a lien superior to that of the municipality. 
Medland v. Van Etten, 75 Neb. 794, 106 N. W. 1022. The municipality, 
being the inferior lien holder, could not force the superior lien holder 
to foreclosure and its remedy would be to foreclose its lien subject to 
the superior lien and then redeem the property after it acquired title, 
or redeem as a lien holder under Section 77-2020, Compiled Statutes of 
Nebraska for 1929, and then foreclose for the entire amount. 


In the event no one purchases such subsequent certificates, the 
only lien cancelled by the foreclosure will be that covered by the cer- 
tificate held by the municipality and the property will have to be sold 
at the foreclosure sale subject to all taxes accruing after the date of 
the tax sale certificate. A purchaser at the foreclosure sale would 
have to pay not only the full amount of his bid, but also the full amount 
of taxes for a period of probably two or more years, which would 
have occurred prior to the date of the foreclosure sale. If the property 
could not be sold free of these tax liens, it may be difficult and, in 
some cases, impossible to obtain bidders. 


September 8, 1939 
Mr. Leo M. Bayer, County Attorney, Alliance. 
Reference is made to your inquiry of September 6, in which you say: 


“Mr. Underwood paid his 1935 taxes in full and, in accordance 
with the law then existing, paid one-tenth of the taxes due 
for the years 1931, 1932, 1933 and 1934, and after the law 
was held unconstitutional paid no more. 


“Mr. Hageman now wants to purchase a tax sale certificate on 
this property. 


“Question: Since the one-tenth installment payment was paid 
under an unconstitutional law should the County Treasurer re- 
fund it and issue the tax sale certificate for the years 1932, 
1933, 1934, 1936, 1937 and 1938, or should the Treasurer re- 
tain the installment payment and issue the certificate for the 
amount due after deducting that installment? If that be the 
case, the Treasurer wishes to know how the certificate should 
be written with reference to the taxes purchased; that is, should 
he pror ate the installment to apply the pro rate share to 
the taxes for the years 1931 and 1934 inclusive, or should he 
merely deduct the installment from the gross total of the 
tax for the years 1931 to 1934 inclusive, or should this install- 
ment be applied on the oldest tax, that is the 1931 tax?” 


In a consideration of the question which you propound, we are 
guided and controlled by L. B. No. 50, which is as follows: 
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“Section 1. That any payments which have heretofore been 
made under the provisions of Section 1, Chapter 156, Session 
Laws of Nebraska 1935, and under Section 1, Chapter 15, Ses- 
sion Laws of Nebraska 1935, Special, shall be construed to be 
payment under the provisions of Chapter 167, Session Laws 
of Nebraska 1937, as amended by Legislative Bill No. 14, Ne- 
braska State Legislature, 53rd Session 1939. The county treas- 
urers of the several counties are hereby directed to administer 
said payments as such.” 


The reference to the 1935 enactment mentioned is the law which 
provides for the one-tenth payment. The law as passed by the 1937 
and 1939 Legislatures is with reference to the delinquent taxes and 
the cancellation of interest. We believe L. B. No. 50 is a complete 
answer to your question that the one-tenth paid is considered the pay- 
ment on the taxes due and the treasurer should apply this payment to 
the oldest tax due. 


July 21, 1939 
Mr. Charles Beckenhauer, Jr., County Attorney, West Point. 


In your letter of July 18 you state that certain Indian lands, owned 
by members of the trible of Omaha Indians, located in your county, 
are subject to delinquent taxes, and that your county treasurer has 
received a communication from the Department of Interior, certifying 
that there is no money available for the payment of these taxes and 
ordering that they be cancelled. You ask our opinion as to whether or 
not the county treasurer has the power to cancel these taxes. 


It is true that neither the county treasurer, nor the Legislature of 
the State of Nebraska, has the power, generally, to cancel or remit any 
taxes . This is prohibited both by the Constitution and the Laws of 
Nebraska. Ordinarily, however, lands belonging to an Indian tribe are 
not subject to taxation, for the reason that such taxation would amount 
to the taxation of an instrumentality employed by the United States for 
the benefit and control of this dependent race, and the power to sell 
for nonpayment of taxes would defeat and destroy federal regulations. 
When an Indian has severed his tribal relations and become subject to 
the laws of a state and has acquired a fee simple title to lands in 
severalty, the lands may be taxed by the state unless the federal gov- 
ernment has provided by treaty or statute to exempt the allotted lands 
from state taxation. 


An Act of Congress, passed December 30, 1916, 39 Statutes 865, 
provides as follows: 


“That all of the lands in the State of Nebraska belonging to 
the members of the tribe of Omaha Indians now held under 
trust patents of allotments issued in eighteen hundred and 
eighty-five or subsequent thereto, and upon which the twenty- 
five-year trust period shall have expired, and which trust 
period shall have been extended, as provided by law, shall be, 
and the same are hereby, made subject to appraisement and as- 
sessment for the purposes of taxation and subject to taxation 
for local, school district, road district, county and state pur- 
poses, as provided by the laws of the State of Nebraska now in 
force or to be hereafter enacted: Provided, That any of the lands 
described in section one and section two of this Act, so long as 
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the same shall be held under trust patents, shall not be subject 
to levy and tax sale, as provided under the laws of the State of 
Nebraska for the collection of such taxes; but if such tax shall 
not be paid within one year after the same shall become due 
and payable, as provided by the laws of the State of Nebraska, 
then the list of such unpaid and delinquent taxes on the lands 
of the Winnebago Indians and Omaha Indians, as above pro- 
vided, shall be certified by the county treasurer of the county in 
which such lands are situated to the Secretary of the Interior, 
who shall be authorized to pay the same from any funds be- 
longing to the Indian allottees owning such lands so taxed and 
arising from the rentals thereof or under his control; and in the 
event that no such funds shall be in the possession or under 
the control of the Secretary of the Interior, he shall certify 
that fact to the said county treasurer, which certificate shall 
operate as a full release and discharge of the tax assessed 
against the land of the Indian so without funds.” 


It will be noted that while the above Act subjects the lands in 
question to taxation, it contains the restriction that if the tax is not 
paid within one year, this shall be certified by the county treasurer 
to the Secretary of the Interior, who shall be authorized to pay the 
same from any funds belonging to the Indian allottees owning such 
lands. But, in the event that no such funds shall be available, the 
Secretary of the Interior shall certify that fact to the county treasurer, 
which certificate shall operate as a full release and discharge of the 
tax assessed against the land. 


It is our opinion that Congress had the authority to place any 
restriction upon the taxation of these lands that they considered proper, 
and that the certificates of the Secretary of the Interior operates as a 
release and discharge of the taxes assessed, and that your county is 
without authority to collect the same. 


August 15, 1939 
Mr. W. F. McGriff, Assistant to County Attorney, Gering. 


Your letter of the 4th instant, with a copy inclosed of the letter 
dated July 24, 1939, and written by F. C. Taylor, County Treasurer of 
your county to the state auditor, has been received and contents noted. 


Mr. Taylor says: 


“Reference is made to Section 77-1814 and 77-1815 Compiled 
Statutes of Nebraska for 1929, providing for the compilation of 
a list of delinquent taxes for 1930 and prior years, and I wish 
to be advised relative to this matter before proceeding with 
the list. 


“T find that such a list was compiled in this county for 1910 
and prior years, but no list of delinquent taxes has been made 
since that time. I assume, therefore, that when making up the 
list this year I should include the years from 1911 to 1930 in- 
clusive. In some cases the real estate taxes for a few of those 
years are now included in tax sale certificates held by the 
county, cities or irrigation districts. Some of these certificates 
are in foreclosure action, but the most of them are awaiting the 
two year redemption period before foreclosing action can be 
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started. Should these taxes be included in the delinquent tax 
list? In the case of a personal taxpayer who owes 1929 and 
subsequent years, on which a distress warrant is outstanding 
and held by the sheriff, should the 1929 and 1930 taxes be 
placed in the delinquent tax list and two separate distress 
warrants be issued, one covering the amount for 1929 and 1930 
and one for the subsequent years? Am I correct in assuming 
that when taxes are run in the delinquent tax list, all years in- 
cluded therein must be paid at one time with accrued interest 
and penalty?” 


Section 77-1815 Compiled Statutes, both in its original form .and 
as amended in 1937, reads in part as follows: 


“In the year 1920 all taxes uncollected for the year 1910 and 
all prior years shall be transcribed and consolidated as pro- 
vided in the next preceding section and for each succeeding 
ten year period thereafter taxes shall be consolidated and 
transcribed in like manner; * * *.” 


Section 77-1814 Compiled Statutes, which has not been amended 
since its passage in 1913, reads as follows: 


“Tt shall be the duty of the county treasurer of each and every 
county, to add together and transcribe in a tax list for that 
purpose, all the uncollected taxes in the county which shall 
appear upon the tax lists of the county prior to and including 
the year 1900, so that the total of all the personal property taxes 
charged to each person for 1900 and all prior years shall be 
entered in one item, and the total of all the taxes upon each 
tract or parcel of real estate for 1900, and all prior years shall 
be entered in one item, including all interest and advertising 
fees, which interest and fees shall be entered in separate col- 
umns. All state and county taxes shall be entered upon the tax 
list as follows: All state taxes to be entered in one column and 
when collected shall be remitted to the state treasurer as 
state general fund and by him treated as such, and all county 
funds to be entered in one column and when collected placed 
to the credit of the county general fund; all municipal, school 
district, township, precinct and special funds shall be entered in 
Separate columns, said tax list to be completed on or before 
December 31, 1913.” 


I take from what you say that a statement was compiled in 1920, 
in which there was set out the unpaid and delinquent taxes for the year 
1910 and all prior years, but that no such compilation was made in 
1930 as there should have been, in which the taxes for the year 1920 
and all prior years, which were delinquent and unpaid, were consolidated. 
The consolidation of all taxes that are delinquent and unpaid for the 
years 1929 and 1930 should be made in 1940, if the law is followed 
strictly. If the delinquent taxes for certain years have been sold to the 
county or some municipality of the county or some irrigation district, 
and a tax sale foreclosure suit has been commenced, but no decree has 
yet been rendered, I believe it will be well to include those taxes in the 
tax list of delinquent taxes made by the county treasurer. It may be 
shown upon the tax list that they have been sold and to whom. This 
should not be done when the taxes have been sold to some person or 
private corporation who has paid the amount due, for in that case 
neither the state, nor the county, nor any of their political subdivisions 
have any longer any financial interest in those taxes. 


Where a party owes personal taxes that are delinquent for the year 
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1929 and subsequent years, I am of the opinion they may all be in- 
cluded in one distress warrant. 


I do not know of any law that in express terms requires all or none 
of the taxes that are delinquent to be paid, but if the taxes are so 
consolidated as to make it impossible to determine how much of the 
consolidated delinquent tax belongs to any one year, I think the treas- 
urer will be justified in insisting that it all be paid. 


If the amount due for each prior year can be determined, and the 
party owing the tax can pay part, but not all of it, I am of the opinion 
the treasurer will be justified in accepting a part of it, but in such 
case I am of the opinion the taxes should be paid in the order of 
their priority. 


December 4, 1940 
Mr. Robert R. Wellington, County Attorney, Chadron. 
In your letter of October 29, you say: ; 


“A person owning a lot on which was situated a greenhouse 
failed to pay taxes on the lot for many years. The lot was 
assessed at $185.00, the improvements at $240.00; total $415.00. 


“Recently this person purchased another lot and after being 
advised that it was unlawful to remove the greenhouse to the 
newly purchased lot from the location whereon the taxes had 
not been paid, did remove the greenhouse to the new lot 
purchased and has it set up and is using it there. 


“Sec. 77-1921 provides for penalty for the act; states ‘the lien 
of such taxes (under circumstances as stated above) shall fol- 
low and adhere to such building or the materials thereof wher- 
ever situate, or into what ever form the same may be con- 
verted.’ And also provides for issuance of distress warrant. 


“A distress warrant has been issued but it has been returned 
unsatisfied as the person has no personal property whereupon 
to levy. Levy on the building and its present location would 
not realize a great deal, if in fact it is subject to levy. A 
criminal action will not realize anything to the state or county 
funds. 


“Is it proper to transfer the assessment to the new location? 
If so, how should this be handled in the office of the county 
treasurer. Should the transferred assessment be for the full 
amount of the taxes on the lot and improvements or just for 
the valuation of the improvements moved to the new location? 
If the assessment is transferred should the assessment on the 
first lot be canceled or carried on both until paid at either 
one or the other location?” 


While the building and land may have been separately valued for 
purposes of assessment, the taxes were originally laid upon the real 
estate which, of course, included the greenhouse. 


If the building be removed and the building or its materials remain 
severed and unattached to real estate, it could. be reached by distress 
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warrant as is provided in Section 77-1921. If, however, the building is 
attached permanently to real estate, it would seem that the lien of the 
taxes would follow the building to its new location. 


Inasmuch as the building was not separately taxed, but subject 
to the entire tax, it would seem that the entire tax lien would follow 
and become a lien, not only on the building, but on the real estate, of 
which it became a part. 


We do not, however, believe that it would be necessary for any 
changes to be made upon the treasurer’s books, further than to note 
with regard to the real estate to which the building was transferred, 
that a building, having been transferred from the former location and 
made a part of the real estate at the new location, the lien of the 
unpaid and delinquent taxes at the old location followed and became a 
lien against the real estate at the new location. 


I do not know that there is any authority for making such a nota- 
tion on the treasurer’s records, but if the matter is challenged to his 
attention and such a note is made, it would undoubtedly be drawn to 
the attention of subsequent purchasers and encumbered and preserve the 
rights of the state and its governmental subdivisions entitled to the tax. 


January 20, 1939. 
Mr. Guy E. Tate, County Attorney, Papillion. 


You state that the Village Tax for Bellevue was omitted from the 
tax list on a considerable number of lots within that village and ask 
what procedure should be followed. 


Section 77-1614, Compiled Statutes of Nebraska for 1929, provides: 


“It shall be the duty of county clerks to cause all lands in their 
respective counties that, for any reason, have not been assessed, 
or have escaped taxation for any former year or years, when 
the same were liable to taxation, to be placed upon the tax list 
and carry out an assessment against such lands equal to, and 
in accordance with, the assessment that would have been 
charged against said lands had they been properly listed and 
assessed at the time they should have been assessed under the 
provision of the general laws governing the assessing and taxa- 
tion of lands; but no land shall be assessed under the provision 
of this section where the same shall have changed ownership 
otherwise than by will, inheritance or gift.” 


It appears that the lots in question have escaped taxation to the 
extent of the Bellevue village levy and that the above-quoted section 
would apply. 


As a practical matter, in view of the possibility of a change in 
ownership of some of these lots by sale, we believe it would be advisable 
to add the Village Tax at once as to those properties on which the 
taxes have not already been paid, and that it would be proper for the 
new County Clerk to issue a warrant directing the Treasurer to collect 
the same. However, under the decision in Grant v. Bartholomew, 57 
Neb. 673, such warrant is not essential to invest the Treasurer with 
authority to collect real estate taxes. 
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November 13, 1939 
Mr. Louis A .Holmes, County Attorney, Grand Island. 
You say: ; 


“The county treasurer has come to this office with the follow- 
ing question, on which we would like an opinion: 


“‘Can a person buy at public sale 1937 and 1938 delinquent 
taxes on real estate property, when this property is under fore- 
closure in the District Court for prior taxes when prior taxes are 
not paid?’” 


In answer to the question asked, I will say that in my opinion, a 
person cannot get a tax sale certificate by paying 1937 and 1938 
taxes delinquent on real estate when there are prior taxes against the 
same real estate, which are unpaid, and are, of course, delinquent. I 
believe this to be true even though a foreclosure action may have been 
commenced to foreclose the lien of the prior taxes. 


The Supreme Court of Nebraska has said, in the case of Barker v. 
Hume, 84 Neb. 235, and Adams v. Osgood, 42 Neb. 456, that: 


“A county treasurer cannot make a valid public or private sale 
of real estate for the nonpayment of delinquent taxes due 
thereon, unless in such sale are included all taxes, with interest 
and costs, then delinquent against such real estate.” 


I assume you refer to cases which have been brought by the county, 
or by some sub-division, or municipality, of the county to foreclose a 
tax lien, for in that class of cases the delnquent taxes have not been 
paid. 


In cases where the delinquent taxes have been paid to the county 
by some one who took a tax sale certificate therefor, which he is at- 
tempting to foreclose, and he allows the subsequent taxes on the prop- 
erty to become delinquent, I am of the opinion that such subsequent 
taxes can be sold at tax sale and the purchaser will not be compelled 
to pay taxes which have already been paid to the county treasurer by 
the first purchaser at tax sale. 


If the first purchaser wishes to avoid a second tax sale, he can do 
so by paying subsequent taxes against the land on or before they be- 
come delinquent. - 


December 21, 1939 
Mr .Louis A. Holmes, County Attorney, Grand Island. 
You say: 


“The City of Grand Island, in protecting its special assess- 
ments, has bid in numerous pieces of property, when the 
same have been put up by the County of Hall under tax 
foreclosure sales. The City now desires to pay the County 
the amount of their bid, together with interest as provided 
by the moratorium statute. In other words, the City wishes 
to be put in the same position as the property owner paying 
the taxes prior to December 31, 1939, thereby taking advantage 
of the low interest rate and cancellation feature of the 
moratorium.” ; 
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I assume that the several tracts of land were purchased by the 
City of Grand Island at a sale held by the County Treasurer in con- 
formity with the provisions of what is now Section 77-2120 of the 1939 
Supplement to the Compiled Statutes of Nebraska. If this assumption 
is correct, I am of the opinion the City may pay the amount of its bid 
in each case with interest such as the property owner paying the 
taxes prior to December 31, 1939, would be required to pay. Section 
77-2120, as amended in 1939, reads in part as follows: 


“* * * Hach county or city, whose taxes or assessments are 
included in the decree upon any parcel of real estate, may 
bid thereon at any sale made by the county treasurer, but 
such bid shall be only upon the entire interest’ covered by 
the decree and shall be for an amount not exceeding the 
amount of the decree, interest, penalty and costs: Provided, 
that the above provisions of this section shall be subject to 
the provisions of Sections 1 and 2 (77-1963, 77-1959) of 
Legislative Bill. No. 14, Fifty-third Session, Nebraska State 
Legislature, 1939.” 


And Section 77-1959 of the 1939 Supplement to the Compiled 
Statutes reads in part as follows: : 


“* * * any purchaser at tax sale for such delinquent taxes 
may pay the original amount of such delinquent taxes with 
interest as aforesaid; * * *” 


Any amount paid on any tax foreclosure is applied in paying 
costs, general taxes and special assessments in the order in which they 
are here mentioned. 


In the case of Douglas County v. Shannon, the syllabus reads as 
follows: 


“The proceeds of a tax foreclosure sale, brought by the county, 
should be applied, first, to the payment of costs; second, to the 
payment in full of all general taxes of the state, county, school 
district, and other governmental subdivisions (Const. art. 
VIII, sec. 4), and the remainder, if insufficient to pay all spe- 
cial assessments, shall be prorated equitably upon all special 
assessments due on said real estate.” 


May 10, 1939 
Mr. Alfred D. Raun, County Attorney, Pender. 


You have submitted letters which show that the Superintendent 
of the Winnebago Indian Agency, upon instructions from Washington, 
D. C., has asked the county clerk of Thurston County, Nebraska, to 
remove from tax rolls certain lands and lots owned in fee by individual 
Indians, which properties have been heretofore subject to taxation, and 
which do not appear to have been purchased with “trust” or “re- 
stricted” funds, and ask whether or not such request should be granted. 


By virtue of the Nebraska Enabling Act, which provides that: 


“No taxes shall be imposed by said state on lands or property 
therein belonging to, or which may hereafter, be purchased by 
the United States”, 


lands held in the name of the United States in trust for Indians are 
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free from taxation. 


Upon issuance of a fee simple patent to an Indian, all restrictions 

as to taxation of the land conveyed are removed. 25 U.S.C.A. 349; 

. Cooley on Taxation, 4th Ed. 645; Larkin v. Pugh, 276 U. S. 431, 72 
. ed. 640. 


When a patent has been executed by the President and recorded in 
the General Land-Office, the title of the United States is divested and 
its power over the land conveyed has ceased. Bicknell v. Comstock, 
113 U. S. 149, 28 L .ed. 962; U. S. v. Schurz, 102 U. S. 378; 26 L. ed. 167. 


Land previously patented in fee simple and subject to state taxa- 
tion, remains taxable even though purchased by Indians with restricted 
land proceeds, and notwithstanding an act of Congress extending to 
all lands purchased for Indians, provisions of the act relating to land 
held in the government’s name in trust for Indians . Work v. Mummert 
(C.C.A. Neb. 1928), 29 Fed. (2d) 393; U. S. v. Mummert (C.C.A. Neb. 
1926), 15 Fed. (2d) 926. 


Article VIII, Section 2 of the Nebraska Constitution provides: 


“No property shall be exempt from taxation except as provided 
in this section.” 


This section exempts lands of the state and its governmental sub- 
divisions only and permits certain other properties, not including 
Indian lands, to be made exempt by general law of the legislature. 


We have carefully examined the Act of Congress, passed June 20, 
1936, 49 Stat. L. 1542, as amended May 19, 1937, 50 Stat. L. 188, 
upon which is based the request for tax exemption. 


It is our opinion that the lands and lots described do not come 
within the provisions of this Act and are not exempt from taxation 
by the state and its governmental subdivisions. It is probable that any 
act purporting to exempt from taxation land held in fee by an indi- 
vidual would be void under our constitution. 


September 2, 1941 
Mr. Louis A. Holmes, County Attorney, Grand Island. 


We have your letter of August 27th with reference to procedure to 
be followed in tax foreclosure matters, in which you say: 


“This county has purchased various pieces of property in tax 
foreclosure sales. They have a sheriff’s deed, and the two 
year redemption period has passed. The following questions 
have arisen: 


“1. While the property is held by the county, do the taxes 
accrue against each piece of property during each succeeding 
year that it might be held by the county? Or, stating it in 
another way, if and when a piece of property as described 
above is sold does the piece of property then re-enter the tax 
rolls as of the date of sale, free and clear of past taxes accruing 
since the sale? 


“2. What should the county board do with the money that they 
receive as payment for the various lots described above, when 


a. 


they are sold? In other words, in what fund does the county 
treasurer place these moneys? 


“A reply at your earliest convenience will be appreciated. The 
matter is now pending and final settlement will be governed 
by your reply.” 


In answer to your first inquiry, and assuming that you refer to the 
property held by the county which was purchased at judicial sale in the 
foreclosure proceedings, the county holds this property the same as any 
other property at a judicial sale, with the exception that when owned by 
the county it is not subject to taxation. See article 8, section 2 of the 
constitution, and section 77-202 Compiled Statutes, 1929. This immunity 
from taxation, because being owned by the county, attaches as soon as 
the sale has been confirmed and deed issued, for up until that time title 
has not passed to the county, and even after sale, and before confirma- 
tion, the property would be subject to the taxes the same as any other 
property, but the county acquires title as soon as the judicial sale to 
it has been confirmed, and thereafter it holds it as any other county 
property and it is not subject to taxation. 


After the county has acquired title to the property by virtue of the 
confirmation of sale and deed, it may then dispose of it as it seems fit, 
and it goes back on the tax rolls as soon as the county has divested 
itself of title by transference to any other person. The county holds 
the purchase after confirmation of the judicial sale and issuance of 
deed free and clear of all prior taxes, by virtue of section 77-2046 of 
the 1929 Compiled Statutes, which is as follows: 


“If in any foreclosure suit brought under the provisions of this 
article, any tract or lot of land does not sell for enough to 
pay all taxes due thereon with interest and costs, the proceeds 
of such sale shall be divided pro rata among the several muni- 
cipal subdivisions to which such taxes were due, and the tract 
or lot of land shall be forever relieved from the lien of all 
taxes for which it was sold. Upon confirmation of sale the 
clerk of the district court shall certify to the county treasurer 
the year or years for the taxes of which each tract or lot of 
land was sold, and the treasurer shall thereupon cancel the 
taxes for such years.” 


It will be observed that by express mandate of the statute, after 
confirmation of the sale the clerk certifies to the treasurer the year or 
years’ taxes for which the land was sold, and the treasurer thereupon 
cancels the taxes for those years so that when the county sells the 
property after it has acquired title through judicial sale and confirma- 
tion, the property goes on the tax rolls free and clear of any prior 
taxes that were included in the foreclosure proceedings. 


Answer to your second inquiry is, for the most part, found in the 
case of City of McCook v. Johnson, 135 Neb. 270, in which case it was 
contended that the city who foreclosed a tax sale certificate did so as 
trustee of an express trust for use and benefit of the state and all other 
governmental subdivision, and that this trusteeship continued throughout 
the action and was impressed upon the property which the city ac- 
quired at the judicial sale in the foreclosure of the tax sale certificate; 
but the supreme court held otherwise—held that the trust res under 
the circumstances was the tax sale certificate, with the right evidenced 
thereby, and that when that trust res was foreclosed the trust terminated 
on the completion of the foreclosure thereof, and the distribution of the 
proceeds, and that therefore the city was required to pay the full amount 
of its bid, and thereafter held ownership of the property relieved of 
any trust relationship. 
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There is no difference between the foreclosure of tax sale certificate 
by the city or by county, since they are both following the provisions 
of the same statute, and in view of the McCook case, we are of the 
opinion that when the county sells property which they have acquired 
through foreclosure of a tax sale certificate, that the money received 
by the county from such sale should go into your general fund for any 
lawful use of the county and it is not prorated among the other taxing 
subdivisions of the county. 


December 5, 1941 
Mr. Edward Asche, County Attorney, Schuyler. 


We have your request for an opinion as to whether the acquiring 
of the building formerly the Burlington Depot in Schuyler, by the Amer- 
ican Legion, would render such property tax exempt. 


Your request further states that not only does the Legion propose 
to use this for their own meetings, but to use it as a meeting place for 
civic organizations, Boy Scouts, etc. 


Section 77-202, Compiled Statutes of Nebraska for 1929, which you 
have cited exempts the following property from taxation: 


‘= * and property owned and used exclusively for educational, 
religious, charitable or cemetery purposes, when such property 
is not owned or used for financial gain or profit to either the 
owner or user.” 


The charter of the American Legion sets it up as a nonprofit cor- 
poration. We are informed that the American Legion operates more or 
less depending upon the surrounding circumstances, in a charitable way; 
and it is our belief that so long as the property was used exclusively 
by the American Legion for American Legion purposes only, that the 
property could be exempted on the ground that it was used for charit- 
able purposes and not for financial gain or profit. 


It is our opinion, however, that if the property is used by other 
organizations which could not come under the designation of ‘‘charitable,”’ 
that the same would be subject to taxation. A search of the authorities 
fails to reveal any case where the Nebraska Supreme Court has passed 
directly on the American Legion, but operating on the principles that 
they have adopted in cases involving lodges, it seems that the fore- 
going is a fair statement of the probable ruling. 


' January 12, 1942 
Mr. Walter G. Huber, County Attorney, Blair. 


Answering your letter of December 23, with regard to land, a portion 
of which had been submerged, in which you ask for a copy of the opinion 
that we issued to the county attorney of Burt County, beg to say that a 
copy of the same is herewith enclosed. 


You say: 


“My particular problem is a piece of land, a portion of which is 
remaining, the question being whether the portion remaining 
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is subject to a lien of unpaid taxes against the entire portion 
levied while the tract was entire, or if the remaining portion is 
liable only for a pro rata share of such taxes.” 


Although taxes would be a lien against each lot or subdivision 
which was separately assessed, still there is a provision, to wit: Section 
77-1903 Compiled Statutes, Supplement 1941, under which the owner 
may pay taxes on such portion of his land as he may desire. 


We would be of the opinion that if this provision was invoked, that 
the taxes upon the portion submerged and the portion not submerged, 
might be separated, and that the owner might pay taxes on the portion 
of his land not submerged. 


October 14, 1942. 
Mr. Wm. C. Smith, Jr., County Attorney, Long Pine. 
Under date of September 26th you say: 


“A question has arisen in our County in regard to taxes in the 
following manner: the government has taken over something 
over two sections of land for a satellite air port in this County 
and a representative of the war department informed me that 
as the taxes for 1942 do not become a lien until January Ist, 
1943, that the land acquired by the government by condemna- 
tion proceedings will not be subject to 1942 taxes as they would 
acquire the land prior to January Ist, 1943. It is true real 
estate taxes do not become a lien until January ist, 1943. 


Is it true that after these taxes have been assessed and put on 
record that the County Board has a right to take these taxes 
off the record where the government acquires the land prior 
to January ist, 1943? I know that from previous rulings that 
where municipalities take over property before April Ist, 
1942, that they are exempt from taxation and that is true of 
. other government subdivisions. I would appreciate having 
your opinion on the above matter and I assume that you have 
had to give this opinion in other defense areas in this state.” 


Under Section 77-1959 Compiled Statutes Supplement for 1941, taxes 
on real property are a first lien thereon from the first day of January 
next following the date upon which the same may be levied. If therefore 
such real property is acquired by a tax-exempt agency prior to the time 
that the taxes levied in any year become a lien, such agency would acquire 
the taxes levied in any year become a lien, such agency would acquire 
title to such property free and clear of any lien by reason of the taxes 
assessed for that year. 


November 7, 1942 
Mr. James T. English, County Attorney, Omaha. 
You say: 


“The County Board of Douglas County, Nebraska has requested 
this office to furnish them an opinion as to the legality of the 
taxing of the real estate of the Federal Housing Authority. 
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The County Assessor of Douglas County, Nebraska pursuant 
to the request of the State Tax Commissioner has placed said 
real estate on the tax rolls. We are informed that the action of 
the State Tax Commissioner is based upon an opinion of your 
office to the effect that said real estate is legally taxable. 


“We have examined L. B. No. 576 Session Laws of Nebraska 
fer 1937—also the decisions of the Nebraska Supreme Court in 
Lennox vs. Housing Authority of the City of Omaha, 290 N. W. 
451 both of which are to the effect that said real estate is tax 
exempt. 


“Before issuing our opinion we should be glad to have a copy 
of yours so that we may know what the action of the State 
Tax Commissioner was based upon.” 


The Housing Authority of the City of Omaha was first authorized 
by Chapter 29, Laws 1935. 


This contained Section 9, which is as follows: 


“Sec. 9. <All unimproved real property held by the Housing 
Authority shall be exempt from taxes while title to said real 
property is in the Housing Authority. All improved real prop- 
erty held by the Housing Authority shall be subject to taxes; 
provided, however, that if the federal, state, or city government 
makes a loan or grant to the Housing Authority for the pur- 
pose of eliminating unsanitary and congested housing conditions 
or to aid in housing families of low incomes and one of the 
conditions of the loan or grant is that the property involved 
shall be tax-exempt until the loan is repaid or for a specified 
period, then and in that event the property which is security 
for such loan or which is improved with the proceeds of said 
loan or grant, shall be exempt from taxes for the period speci- 
fied in the terms of the loan or grant.” 


Section 9 was repealed by Section 19, Chapter 94, Laws 1937, ap- 
proved May 18, 1937. 


Section 2, Chapter 93, Laws 1937 approved May 18, 1937, is as 
follows: 


“Sec. 2. The property of housing authorities shall be exempt 
from all taxes and special assessments of the State or any 
city, village or political subdivision thereof, provided, however, 
that in lieu of such taxes or special assessments a housing au- 
thority may agree to make payments to any city, village or 
political subdivision of the State for services, improvements or 
facilities furnished by such municipality or political subdivision 
for the benefit of a housing project owned by the housing au- 
thority, but in no event shall such payments exceed the esti- 
mated cost to such city, village or political subdivision of the 
services, improvements or facilities to be so furnished.” 


Neither Chapter 93 nor 94 of the Laws of 1937 contain the emer- 
gency clause and each became effective three calendar months after the 
adjournment of the 1937 legislature which occurred May 15, 1937. 


In the case of Lennox v. Housing Authority of the City of Omaha, 
290 N. W. 451, the constitutionality of Section 2, Chapter 93, Laws 
1937, was drawn in question and the court says on page 459: 


“It is urged that chapter 93, Laws 1937, providing that the 
bonds and property of a housing authority shall be exempt 
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from all taxes and special assessments violates sections 1, 2, 4 
and 6, art. VIII of the state Constitution. The aforesaid pro- 
visions relate to raising revenue upon uniform property valua- 
tions, exemptions of property from taxation, the prohibition 
against the remission of taxes, and the right of municipalities 
to make improvements and levy special assessments therefor. 
We are obliged to hold that a housing authority, created and 
operated under the legislation before us, is a governmental 
subdivision within the purview of the Constitution, and conse- 
quently its property and bonds are legally exempted from taxa- 
tion. Fontenelle Forest Ass’n. v. Sarpy County, 118 Neb. 
725, 266 N. W. 327; Herman v. City of Omaha, 75 Neb. 489, 
106 N. W. 593. In cases involving similar statutes in other 
jurisdictions, the right to exempt the property and bonds of a 
housing authority from taxation has uniformly been upheld. 
Marvin v. Housing Authority of Jacksonville, 133 Fla. 590, 183 
So. 145: Williamson v. Housing Authority of Augusta, 186 Ga. 
673, 199 S. E. 48; Housing Authority of County of Los Angeles 
v. Dockweiler, Cal. Sup., 94 P. 2d 794.” 


In Fontenelle Forest Association v. Sarpy County, 118 Neb. 725, 
the court had to do with an attempt to tax the property of the Fon- 
tenelle Forest Association and the court thus held the third paragraph 
of the syllabus as follows: 


The 
referred 


“While in the absence of any constitutional prohibition the 
state might tax its own property, it is presumed that no legis- 
lature intends so to do, and therefore such property, even when 
not exempted from taxation by constitutional or statutory 
provisions, is so exempted by necessary implication, unless un- 
mistakably included in the tax laws. 37 Cyc. 872.” 


court also quotes from Herman vy. City of Omaha, 75 Neb. 489, 
to in the Lennox case saying on page 728: 


“In Herman v. City of Omaha, 75 Neb. 489, we held that public 
parks of a city are not taxable. 


“«The immunity of the property of the state, and of its political 
subdivisions, from taxation does not result from a want of 
power in the legislature to subject such property to taxation. 
The state may, if it sees fit, subject its property, and the prop- 
erty owned by its municipal divisions, to taxation, in common 
with other property within its territory. But inasmuch as taxa- 
tion of public property would necessarily involve other taxa- 
tion for the payment of the taxes so laid, and thus the public 
would be taxing itself in order to raise money to pay over to 
itself, the inference of law is that the general language of 
statutes prescribing the property which shall be taxable is not 
applicable to the property of the state or its municipalities. 
Such property is, therefore, by implication, excluded from the 
operation of laws imposing taxation, unless there is a clear ex- 
pression of intent to include it.’ Trustees of Public Schools v. 
City of Trenton, 30 N. J. Eq. 667, 681.” 


Under date July 7, 1939, this office advised the State Tax Com- 
missioner that real property which the United States had acquired and 
was operating as rural rehabilitation projects for resettlement purposes, 
were taxable. However, this opinion had no reference to any real prop- 
erty owned by the Housing Authority of the City of Omaha. 
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Insofar as reference is made in the Lennox Case to the right of the 
State to tax its own property and that of its subdivisions as discussed in 
the Fontenelle Forest Association Case and the Herman case, this is 
probably to be regarded as dicta. 


However, we cannot lay out of account the provisions of Article 
VIII, Section 2 of the Constitution as amended in 1920 which declares: 
“The property of the State and its governmental subdivisions shall be 
exempt from taxation’. We must also consider the holdings of the 
Supreme Court in the Lennox Case that the Housing Authority of the 
City of Omaha is a governmental subdivision of the State and as Judge 
Carter says: ‘within the purview of the Constitution”. 


If the Lennox Case is to be followed, the property of the Housing 
Authority of the City of Omaha cannot be taxed, and we consider that 
case binding until reversed. 


REFUNDS 
March 30, 1942 
Honorable Wardner G. Scott, State Engineer. 


We have your communication of March 3, requesting our opinion, 
in which you say: 


“Section 60-311, 1929 Compiled Statutes of Nebraska, reads in 
part as follows: 


“Provided, further, that in case of transfer of motor vehicle 
or in case of loss of possession due to fire, theft, dismantlement, 
or junking, within a period of ninety days from the time of 
payment of fee as provided in Section 8379 (60-314), as afore- 
said, the registered owner may by returning the registration 
certificate and number plates and after making affidavit to 
the County Treasurer of such transfer or loss receive a refund 
of one-half the amount of such fee.’ 


“Section 8379 (60-314) was repealed by the Legislature and 
there is now a law in effect relative to registration fees, Sec- 
tion 60-328, 60-330, 1935 Nebraska Supplement. It is our un- 
derstanding that Section 60-311 still applies, even though Sec- 
tion 60-314 has been repealed. 


“Would you kindly advise us of your opinion as to whether or 
not Section 60-311 still applies, and whether or not we may 
authorize a refund for license fees if the applicants comply 
with said Section.” 


You have quoted the materia! portion of the statute involved and 
we will not needlessly extend this opinion by quotation herein. The 
question arises by the reference in the quoted section to Section 60-314 . 
as to the payment of fee provided for therein and the further fact that 
Section 60-314 was repealed by Chapter 105 of the 1933 Session Laws. 


The substance of Section 60-314, prior to its repeal, was the 
amount to be paid for the registration of motor vehicles of all kinds 
and description and the establishment of the official registration year 
and was during the time it was in force the only section of the statute 
with reference to those items. At the time Section 60-314 was repealed 
the substance of that section was reenacted by Chapter 105, 1933 Legis- 
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lature, but when the Compiled Statutes Supplement was edited and 
compiled that substance was broken down into two section, namely, 
Section 60-328 and Section 60-330 of the Compiled Statutes Supplement, 
1941. 


It is'a general rule of law of widespread application that the simul- 
taneous repeal and reenactment of the whole or a part of a statute in 
terms or substance is an affirmance and not a repeal thereof. See 
Stenberg v. State, 50 Neb. 127, 69 N. W. 849. Where a statute refers 
to one subsequently repealed, the statute repealed remains in force so 
tar as the adopting statute is concerned. See Shull v. Barton, 58 Neb. 
741, 79 N. W. 732. This being true, Section 60-314, as adopted by 
Section 60-311, stands as though amended by Section 60-328 and Sec- 
tion 60-330. 


Where the substance of the statute repealed is reenacted and ap- 
pears in another section or sections of the statute does not make wholly 
inoperative the provisions of the sections repealed. This principle of 
statutory construction is set out in Gembler v. City of Seward, 136 
Neb. 196, 285 N. W. 542, as follows: 


“(1) In codifying or revising statutes, a mere rearrangement 
of the sections or parts of a statute, or the placing of portions 
of what was originally a single section in separate sections, 
does not change the purpose, operation and effect thereof. 


“(2) Stating it broadly, a compiler is not a lawmaker, and 
codification is not legislation. Further, a statute neither gains 
nor loses force by the place it occupies in the collection of laws; 
its sanction depends upon its own terms, and would be the 
same if it had been printed anywhere else in the code.” 


And in McDonald v. Lincoln County, 139 Neb. 188, 296 N. W. 892, the 
rule from 2 Lewis’ Sutherland, Statutory Construction (2d ed.) 857, 
sec. 451, as quoted as follows: 


“*The mere reenactment of a statute in a code or revision has 
been held not to change its meaning, construction or effect. 
And this is held to be true though the sections of an act are 
separated and arranged in different connections.’ ” 


The quoted portion of Section 60-311, Compiled Statutes of Nebraska 
for 1929, should, therefore, read as though the words “as provided by 
law,” or any other apt expression of legislative reference, were substi- 
tuted for the term “Section 8379 (60-314).” If apt words of reference 
had been used in the enactment of Section 60-311 this question would 
never have arisen, for it is without question that the Legislature in- 
tended that a refund of fees paid, as required by law, was actually the 
substance of this enactment and the cardinal rule of statutory construc- 
tion is the ascertainment of the intention of the Legislature. State v. 
Moore, 45 Neb. 12, 63 N. W. 130. This doctrine obtains with special 
force when it appears the intention of the Legislature will conserve a 
wholesome purpose. State v. Hanson, 80 Neb. 738, 117 N. W. 412. Since 
there has been no action of the Legislature to repeal Section 60-311, it 
having remained in force as a statute of the state since 1925, it is evident 
that the Legislature intends for the provision for refund of registration 
fees paid under certain circumstances to be enforced . Any other hold- 
ing would leave the person registering his motor vehicle without any 
remedy whatever for refund of the fee paid in the event of any of the 
happenings mentioned in the statute normally entitling him to the return 
of a portion of his fee and it certainly could not be maintained that 
because of legislative carelessness or negligence or had legislative prac- 
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tice that the citizens of this state should have their registration fees 
confiscated in effect when they would otherwise be entitled to return 
of a portion thereof. 


We are, therefore, of the opinion that for the reasons above stated 
the provisions of Section 60-311, Compiled Statutes of Nebraska for 
1929, are applicable and enforcible and must be read as though it con- 
tained the term ‘“‘as provided by law” instead of the direct reference of 
“Section 8379 (60-314).” 


The opinion of this office dated November 6, 1937, is set aside and 
superseded by this opinion. 


June 16, 1942 
Mr. Donald W. Cox, County Attorney, Hayes Center. 


You state that a certain individual filed for the office of County 
Superintendent of Hayes County, and, later, upon learning that he was 
ineligible as a candidate, filed a withdrawal of his candidacy. You ask 
whether or not he is entitled to receive a reimbursement of the $10 
filing fee. 


Section 26-1301, C. S. Supp. 1941, provides that a county treasurer 
shall receive all money belonging to the county, from whatever source 
derived, and that no money shall be paid out by him except on war- 
rants issued by the county board according to law, except where special 
provision for the payment thereof is or shall be otherwise made by 
law. The payment of the filing fee is a prerequisite to the filing for 
office and we can find no statutory provision which authorizes its re- 
payment, either where a candidate voluntarily withdraws or where he 
may be held ineligible upon the filing of a protest, as provided by law. 


RELIEF 
March 6, 1942 
Mr. Max G. Towle, County Attorney, Lincoln. 


We have your inquiry for our opinion as to whether Article 1, 
Chapter 80 of the 1929 Compiled Statutes and amendments thereto 
with reference to the Soldiers Relief Fund would apply to soldiers in 
the present world war. 


It is our opinion that the provisions of Article 1 do apply to 
soldiers in the present conflict. You will note that Section 80-101 was 
repealed in its entirety in 1937, and the only other amendment to this 
article has been the addition of a new section, being 80-115, giving the 
Soldiers Relief Commission power to enter into contracts with the 
United States Department of Agriculture for participation in the Food 
Stamp and Cotton Stamp Plan. In the original Section 80-101, this 
language was used after enumerating several wars by their names: 


“*e * * in any army of the military or naval service of the 
United States during times of war. * * *” 


As we said, that section has been repealed, but Section 80-105 out- 
lines most of the duties of the Soldiers Relief Commission. Then the 
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subsequent sections outline additional duties for them, and this language 
is used in Section 80-107 with reference to the interment of soldiers: 


‘cs * ® cause to be decently interred the body of any person who 
has been honorably discharged from any arm of the military 
or naval service of the United States who has served during 
times of war.” 


The subsequent sections, 80-108, 80-109 and 80-110, follow along these 
lines, and therefore we give it as our opinion that the provisions of 
Article 1, Chapter 80 do apply to soldiers in the present war. Inas- 
much as your request for an opinion does not mention the following 
articles, we therefore assume that this will answer your questions. 


RENTALS 
July 2, 1941 
Board of Educational Lands and Funds. 
You say: 


“At a meeting of the Board of Educational Lands and Funds 
held June 9, 1941, the Secretary was requested to obtain a legal 
opinion from your office as to the rights and responsibilities 
of their Board in regard to the collection of delinquent rentals 
due the State of Nebraska on forfeited accounts. 


“We would appreciate having this opinion before the next regu- 
lar meeting of the Board, June 23, 1941, if possible.” 


The Board of Educational Lands and Funds are the administrators 
of a trust which was bestowed upon the State of Nebraska by the 
Enabling Act of Congress for the benefit of the common schools. As 
stated by our constitution, it is the intention that this trust should 
remain forever inviolate and that the income alone may be used in the 
operation of our schools. As trustees it becomes the duty of the Board 
to use all diligence in the preservation of said trust and to exert every 
possible effort in bringing about the greatest possible returns to be 
used in the operation of our schools. Therefore, it is the duty of 
said Board to now use all reasonable means in attempting to collect 
delinquent rental accounts. The fact that these accounts are outstand- 
ing because of the negligence of trustees in the past would not excuse 
the present trustees from doing everything within their power to make 
these collections. 


REPORTS 
July 3, 1942 
Hon. Allen G. Burke, Director, Department of Agriculture and Inspection. 


In your letter of June 29 you ask the opinion of this office as to 
whether you, as director of the Department of Agriculture and Inspec- 
tion, are required to make an ‘annual report” at this time of the year. 


The only requirements for the making of reports are the constitu- 
tional requirements that the neads of departments make a biennial 
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report to the governor, and Sec. 81-303, Comp. St. 1929, which requires a 
report to the tax commissioner. 


In our judgment you are absolutely correct in your opinion that no 
so-called annual report is contemplated by the laws. 


RIVERS 
October 1, 1941 
Mr. E. E. Richards, County Attorney, Oshkosh. 


You point out that the hunting season will soon be open, and be- 
cause of divergent views upon the subject, of many land owners, hunters 
and law enforcement officers, request an interpretation of the phrase 
“panks of said stream” as used in Section 37-412, Compiled Statutes 
of Nebraska for 1929. 


The section referred to reads as follows: 


“For the better protection of birds and the establishment of 
breeding places therefor, the following area within the State 
of Nebraska is hereby set aside, designated and established as 
a state game refuge: All that portion of the state of Ne- 
braska on the North Platte river and for ten rods on each side 
of the banks of said stream in Garden County, Nebraska.” 


It appears that some hold the view that the ten rods should be 
measured from the edge of the water even if there is only a trickle 
flowing in the bed of the stream; others that it should be measured from 
the government survey of the banks of many years ago; and still 
others that the measurement should begin at that elevation of ground 
touched by the river at its greatest known flood stage. 


It is our opinion that a fair and reasonable interpretation would 
be as follows: The bank of a river is that elevation of ground which 
confines the waters, holding the stream in its natural course in its or- 
dinary state of high water. 


Under this definition the water of a stream flowing “bank full’ 
would be held back by the bank from overflowing the adjacent fields, 
pastures and meadows; at flood stage the water would extend over the 
bank and cover some of such land; when the natural flow is being 
diverted or held back by upstream dams the waters might recede far 
from the bank, leaving much of the bed of the stream dry, and in times 
of drought or after long continued diversion, grass and other vegetation 
might grow there. 


Probably in most places the banks of the North Platte river are 
well enough defined by nature so there can be but little dispute among 
reasonable, disinterested persons as to where they are. If there is any 
place where it is difficult to determine, and there is a real need for 
doing so, a surveyor could no doubt solve the problem. 


ROADS 
May 27, 1940. 
Mr. D. E. Owens, County Attorney, Benkelman. 
We have yours of May 24, in which you say: 
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“The County Commissioners of this county desire to take 
possession of certain real estate situated about eight hundred 
feet from the Kansas-Nebraska stace line and running parallel 
thereto for the purpose of constructing a county road. It 
appears from the survey made by the W. P. A. engineers that 
the cost of construction and maintenance on the state line is 
prohibited, and that the best interest of the public can be 
served only by constructing the said highway at the location 
above described.” 


We have made an examination of the statutes of this State with 
reference to this matter and we find that Section 39-151 of the 1929 
Statutes gives the County Board express authority to lay out a county 
road at a location not on a section line when it is made to appear in 
conformity with the statute that to construct the road on a section line 
would be impracticable because of the nature of the terrain and the 
cost of construction. All of the provisions of the statute with reference 
to the establishing of a county road must be followed of course, and, in 
the event that the land owner and the county authorities cannot agree, 
then the provisions of Chapter 26, Article 7, must be followed to take 
the land by condemnation. 


A reading of the case of State v. Boone County, 78 Neb. 271, dis- 
closes that it is not controlling in this situation, for that case de- 
termined the question as to whether or not the county could take by 
condemnation land belonging to the state, which does not appear to be 
involved in the question before us. 


We are, therefore, of the opinion that other provisions of the 
statute having been followed, your county board has complete authority 
to lay out a county road at a location other than on a section line. 


June 5, 1940 
Mr. W. C. Conover, County Attorney, Grant. 


We have your request for opinion under date of June 1, in which 
you say: 


“Recently one of the precincts of this County had a resurvey 
made and in the results it was found that a public highway 
which had been supposed had been laid out on the section line 
was actually several rods to one side. This highway has been 
a laid out road and opened for travel for twenty or thirty 
years. The section line as found in the re-survey runs through 
a school hcuse and several buildings helonging to a farmer, 
who also had built years ago under the impression that the 
road was upon the true section line. 


“I have been asked if the road must be changed to conform 
to the new line or if it can remain on the old grade. I'll 
appreciate your opinion on this matter.” 


We have made an examination of the laws of the State of Ne- 
braska and we find that Section 39-145, Compiled Statutes of Nebraska 
for 1929, does provide that section lines are declared to be public 
roads in each county in the state, but it goes on to say that the 
County Board may “whenever the public good requires it” open such 
roads, so the statute does not make it the mandatory duty of the 
County Board to open all section lines as public roads. 
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On the other hand, Section 39-103, Compiled Statutes of Nebraska 
for 1929, provides as fcllows: 


“Ail roads within this state which have been laid ovt in 
pursuance of any law in this state, and which have not been 
vacated in pursuance of law, and all roads located and opened 
by the county board of any county and traveled for more 
than ten years, are hereby declared to be ‘public roads,’ and 
no such road or any part thereof shall be vacated or changed 
without consent of the majority of the voters living within 
two miles of the road and not living in a village or city.” 


Under the state of facts which you have furnished it would seem > 
that this section would be controlling and that not only is the Board 
not required to change the road to conform to the section line but it 
would not be permitted to do so unless the provisions of the above 
quoted section of the statute are followed. 


If the provisions of Section 39-227, C. S. Supp. 1939, were followed 
in your county this road is already a legally established road and 
entitled to be considered the same as if opened to the public on a 
section line. 


We are, therefore, of the opinion that the road mentioned in your 
letter is a legal and valid road as it now exists and that the County 
Board is not required to change it to the section line and cannot do 
so unless the provision of the statute with reference to the consent of 
the majority of the voters living within two miles of the road be 
obtained. 


February 10, 1941 
Honorable Wardner G. Scott, State Engineer, 
Department of Roads and Irrigation. 
We have your inquiry of recent date in which you say: 


“This letter is to request an opinion relative to the position 
of the Department on the question of its power in ordering 
the removal of signs and lights overhanging or on the highway 
right of way in the case where the right of way lies within the 
city limits of an incorporated city, and where this Department 
happens to be the owner of that particular piece of right of 
way.” 


We have made an examination of the statutes and rules in this 
connection and find that Section 39-1404 of the 1939 Supplement pro- 
vides in substance that the Department of Roads and Irrigation has the 
duty of maintaining the whole of the State Highway System and any 
additional highways built in whole or in part with federal funds. It fur- 
ther provides that portions of such highways lying within incorporated 
cities and villages having a population of less than 2500 inhabitants 
shall be maintained solely by the Department of Roads and Irrigation. 
This statute is clear and specific and the duty imposed is evident. 


Section 39-1418 of the 1929 Statutes contains the prohibition 
against advertising signs on any public road or highways within 300 
feet of a railroad crossing or within 300 feet of any intersection of any 
two crossroads and against any signs to be placed along or upon any 
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state highway without a written permit from the Department of Roads 
and Irrigation, and the department is further authorized to remove all 
advertising signs for which permits have not been duly issued. This 
section, however, has a proviso as follows: 


“And provided further, nothing in this act shall apply to any 
incorporated city, town, village or municipality.” 


Section 39-1416 of the 1929 Statutes is as follows: 


“In order to promote public safety and to preserve and protect 
state highways and prevent immoderate and destructive use 
of the same, the department of public works may formulate 
such rules and regulations in regard to the use of and travel 
upon the state highways, not inconsistent with the provisions 
of this article, as said department may deem proper. Such 
rules and regulations shall be published and issued in pamphlet 
form by said department and designated as the official state 
highway rules and regulations of the department of public 
works, and shall be available upon request to the general pub- 
lic free of charge.” 


As will be seen, this section of the statute authorizes the depart- 
ment to issue rules and regulations in regard to the use of and travel 
upon the state highways, but it is limited by the clause ‘not inconsistent 
with the provisions of this article’. One of the rules formulated by the 
department which is to be considered in connection with your problem, 
is as follows: 


“The Department shall not grant any permit to erect any pri- 
vate advertising sign upon the highway, and any such permits 
granted prior to the date of publication of these rules shall be 
considered void on and after January 1, 1928.” 


This rule of the department is fully authorized by the above quoted 
section, but it is only enforceable when it is not inconsistent with the 
provisions of the article, and the provisions of the article, with refer- 
ence to signs on highways, expressly excludes the operation of the act 
from incorporated cities, towns, villages or municipalities. Therefore, 
this rule could not be enforced within the limits of any city or village. 


May 8, 1941 
Department of Roads & Irrigation. 
We have yours of May 2, in which you say: 


“The Miro-Flex Company, of Wichita, Kansas, has made inquiry 
to this office relative to the approval of their Niro-Flare, in 
the state of Nebraska. Descriptive circulars describing the 
flare, and its use, are attached for your information. 


“Section 39-11112, C. S. Supp. 1939, requires the placing of a 
‘lighted flare’ at the side of the vehicle, etc. May we have your 
opinion as to whether the principle of light reflection as applied 
in the Miro-Flare would conform to the requirement of the 
above named section of the statute?” 


We have examined the request for approval of the Miro-Flex Com- 
pany of their product and have examined the statutes of this state with 
reference to their product conforming to the terms of the statute. 
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We find that Section 39-11,112, C. S. Supp. 1939, provides for the 
placing of a lighted flare and throughout the provisions of this statute 
it is so specified. It is also specified that the flares must be plainly 
visible for a distance of 500 feet. The product of the Miro-Flex Com- 
pany is only visible in the event that it is reflecting a light which strikes 
it, so that in no sense could it be said to be visible at a distance of 500 
feet when the additional requirement of a light to be reflected is neces- 
sary to make it visible. 


We are of the opinion that the product of the Miro-Flex Company 
does not come within the terms of the statute. 


SALARIES 
January 21, 1939 
Honorable William E .Johnson, Lieutenant Governor. 


I have your recent letter in which you submit the following 
questions: 


“What is the amount of extra compensation which the 
Lieutenant Governor should receive for his services as Acting 
Governor on these days?” 


“If the Lieutenant Governor receives the salary of the Gov- 
ernor for these four days, is the Governor while absent from 
the state on official business deprived of his salary on those 
days?” 


“How should this compensation be figured, on the basis of 
full days per diem?” 


Article IV, Section 16 reads as follows: 


“In case of the death, impeachment and notice thereof to the 
accused, failure to qualify, resignation, absense from the state, 
or other disability of the Governor, the powers, duties and 
emoluments of the office for the residue of the term or until 
the disability shall be removed shall devolve upon the Lie- 
tenant Governor.” 


It is the opinion of this office that the Lieutenant Governor is 
entitled to the salary of the Governor while acting as Governor, under 
the constitutional provisions aforementioned. The fixed annual salary 
should be paid pro-rata for the portion of the year that the Lieutenant 
Governor serves as Governor. 


It is our further opinion that the right of the Governor to his 
salary is not impaired by his occasional absence from the State on 
official business, and, as the basis of our conclusion, we refer you to 
the case of Bates vs. St. Louis, 153 Mo. 18; 54 S. W. 489; 77 Am. 
S- R. 701. 


January 6, 1941 
Honorable Harry R. Swanson, Secretary of State. 
In your letter of January 3, 1941, you inquire as to whether you 
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are entitled to salary in January 1941. 


The Constitution of Nebraska provides that the Secretary of State 
shall hold his office for a term of two years and until his successor 
shall be elected and qualified; it provides a salary of ‘$5,000.00 per 
annum”; and that the term of office shall begin on the first Thursday 
after the first Tuesday in January next succeeding the election. 


It is our opinion that the Constitution refers to a political year 
rather than to a calendar year and that the salary provided for is in 
full payment of the salary for a period beginning on the first Thursday 
after the first Tuesday in January in one year and continuing until 
the first Thursday after the first Tuesday in January of the succeeding 
year. This is true although the political year may at times be longer 
or shorter by a few days than the calendar year. This being true, 
no additional salary will be payable in the event you have drawn the 
full annual salary provided for. 


These views are supported by Crockett v. Thuttle, 58 Utah 213, 
197 Pac. 900, and Thornton v. Boyd, 25 Miss. 598. 


March 25, 1940 
Mr. Alfred D. Raun, County Attorney, Pender. 


You state that the County of Thurston is paying, out of the gen- 
eral fund, the salary of an employee of the Farm Security Administra- 
tion office, and ask whether this is proper. 


We know of no authority that would authorize such payments 
from the county general fund. 


November 20, 1939 
Honorable John Havekost, State Treasurer. 
We have your letter of November 3, in which you say: 


“We have an occasional request for salary payment of an 
office holder at the beginning of the month, while the common 
practice has been to give out the salary warrants at the end 
of the month. We are holding a salary warrant for November 
which was sent over yesterday. 


“In the event that such warrant was paid by this office, 
and that such person to whom such warrant was paid, died or 
became disqualified before the end of the month, would this 
office be liable?” 


We do not find that the subject matter of your letter has been the 
matter of exact statutory legislation. We do find, however, that it is 
ely op in Section 77-2613 Compiled Statutes of Nebraska for 1929, 
as follows: 


“All claims against the state to be paid as hereinbefore pro- 
vided, excepting claims against the state examined, approved 
and certified to the auditor of public accounts by the board of 
regents of the University of Nebraska, as provided by law, 
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shall be extended in full on the voucher and fully and care- 
fully itemized, and accompanied, in all instances where possible, 
with the original bill or item of expense. The bills or items 
and each of them shall give the exact date of purchase or 
service rendered, quantity purchased, name of article or ser- 
vice, price per item and total, shall be properly signed by the 
party to whom the claim is payable, or his or its agent or 
attorney or a member of the firm, and shall be signed in 
full by the name of the claimant, and where the same may 
be a firm or corporation, after the name of such firm or cor- 
poration, the person so signing such firm or corporation name, 
shall sign his or her name.” 


This section would indicate that any service rendered the state, 
should be performed before claim is made for payment therefor. 
This requirement has been somewhat relaxed by the practice of the 
auditor’s office over a term of many years, and it has been customary 
to present the salary claims of regular employees, either by payroll, 
or by voucher, prior to the end of the month and to pay the same a 
few days before the end of the monthly period. This practice is not 
altogether dictated by the wishes of the employees but is, to a certain 
extent, a matter of convenience to the auditor. If all salary claims 
for monthly salaries came in on the same day and had to be attended 
to at the same time, it would require a larger office force and a 
short period of intense activity, whereas by permitting the claims to 
be filed at an earlier period and distributed for handling over a period 
of several days, it is possible to handle them more expeditiously and 
at less expense. No question is raised in your letter as to this practice 
and we are assuming, for the purpose of this letter, that the same is 
unobjectionable. Granting this, however, it must be apparent that it 
should not be abused. By advancing the ‘time for the making of salary 
claims to the very first of the month and securing warrant at that 
time, the salary claimant has in effect secured the payment of his 
salary a month in advance. This would seem to us to be clearly con- 
trary to the intent of the statute which we have above quoted. 


Under these circumstances we think you would be justified in re- 
fusing to issue warrant, at least until such period of the month as is 
usual and customary to issue similar warrants in the same, or in other 
departments of the state. 


SAVINGS AND LOAN ASSOCIATIONS 
June 27, 1942 
Mr. Bernard B. Smith, Deputy County Attorney, Lexington. 


You have asked for further information relative to the taxation 
of Federal Savings and Loan Associations, saying that our opinion 
on this subject of date June 4 did not sufficiently answer the inquiries 
in your letter of May 9. 


The federal law, insofar as the same permits taxation by local state 
governments of Federal Savings and Loan Associations, is to be found 
in Title 12, Section 1464 (h), U. S. C. A., as amended August 10, 
1939, and is as follows: 


“Such associations, including their franchises, capital, reserves, 
and surplus, and their loans and income, shall be exempt from 
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all taxation now or hereafter imposed by the United States, 
(except the taxes imposed by sections 1410 and 1600 of Title 
26 with respect to wages paid after December 31, 1939, for 
employment after such date) and all shares of such associa- 
tions shall be exempt both as to their value and the income 
therefrom from all taxation (except surtaxes, estate, inher- 
itance, and gift taxes) now or hereafter imposed by the United 
States; and no State, Territorial, county, municipal, or local 
taxing authority shall impose any tax on such associations or 
their franchise, capital, reserves, surplus, loans, or income 
greater than that imposed by such authority on other sim- 
ilar local mutual or cooperative thrift and home financing 
institutions. As amended Aug. 10, 1939, c. 666, Title IX, 
S 909, 53 Stat. 1402.” 


The provisions of our local law, Section 8-314, Compiled Statutes 
of Nebraska for 1929, with regard to the taxation of domestic build- 
ing and loan associations, are as follows: 


“Such associations shall not be subject to taxation on their 
capital stock, nor on their loans, advances or mortgages, but 
shares in such association shall, for the purpose of taxation, 
be considered and held as credit, and members and holders 
of such shares shall list the same for taxation, and the same 
shall be taxed in such manner and subject to such deductions 
as may be provided by law for the taxation of other credits. 
The real estate of such association shall be subject to taxa- 
tion in the same manner as provided by law in the case of 
other corporations and individuals.” 


Reference should also be made to that portion of Section 77-701, 
Compiled Statutes of Nebraska for 1929, which provides for the as- 
certainment of and taxation of shares of capital stock in domestic 
corporations. The said section is set out in full and is as follows: 


“Moneys, gross credits, including corporation shares or stocks, 
United States legal tender notes and other notes and securities 
of the United States payable on demand, notes (other than 
notes secured by mortgages on real estate situated in this 
state), accounts, contracts for cash or labor, bills of exchange, 
judgments, choses in action, liens of any kind (other than 
notes secured by mortgages on real estate situated in this 
state), securities, debentures, bonds (other than those of the 
United States or of this state or governmental subdivisions 
of this state), annuities and all other demands for labor or 
other valuable things, whether due or to become due, and all 
other intangible property shall be separately classified, listed 
and taxed as follows: Class A. Class A shall consist of money, 
United States legal tender notes and other securities of the 
United States payable on demand, saving accounts, all bank 
deposits, bills of exchange, checks and drafts. All intangible 
property as defined in Class A shall be taxed where said in- 
tangible property is assessed at two and one-half mills on 
the dollar of the actual value thereof. Class B. Class B shall 
include all other kinds of intangible property named in this 
section which is not included in Class A. All intangible prop- 
erty in Class B shall be taxed where said intangible property 
is assessed at the rate of eight mills on the dollar of the 
actual value thereof, the same to be assessed and collected 
where the owner resides: Provided, that the value of the 
shares of stock of corporations organized under the laws of 
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this state shall be determined for the purpose of this section 
by deducting from the actual value of the paid up capital stock, 
surplus and undivided profits of such corporation available 
for stock dividends, the assessed value of the property of the 
corporation, both intangible and tangible listed and taxed in 
this state and the actual value of the property of the corpora- 
tion outside of this state: Provided, however, that the cor- 
poration shall furnish the assessor or state tax commissioner 
such proof of the actual value of its property outside of the 
state as they may require. Such corporation shall pay the tax 
assessed upon its stock or shares and shall have a lien thereon 
for the same, except that the stock or shares of domestic 
building and loan associations shall be assessed to and the 
tax paid by the individual owners thereof, who shall pay tax 
upon the value of their shares of stock in said associations, 
less the proportion of the value of said stock or shares in- 
vested by said Associations in real estate mortgages or other 
property, both intangible and tangible, listed and taxed in this 
State. Such intangible property, except in case of stock or 
shares of domestic Building and Loan Association, shall be as- 
sessed in the taxing district where the principal office or place 
of business of such corporation is located. The said two and 
one-half mills’ tax and the eight mills’ tax respectively, shall 
be in lieu of all other taxes upon such intangible property, and 
shall be due, delinquent and collectable at the same times that 
personal taxes are due and delinquent, and the amount collected 
in the various taxing districts of the state shall be appor- 
tioned, one-sixth to the state general fund, one-sixth to the 
county general fund, one-third to the general fund of the city 
or village, one-third to the general fund of the school district 
in which the property is assessed; Provided, that if such prop- 
erty is not located within a city or village, two-thirds of the 
tax collected shall be apportioned to the general fund of the 
school district.” 


It would seem to us that the spirit, if not the strict letter of the 
law, would be carried out by assessing the shares of stock of Federal 


Savings 


and Loan Associations to their owners in the same manner as 


would be done in case of domestic building and loan associations. 


Under this theory, it would seem that such Federal Savings and 
Loan Associations would also be liable for the tax imposed under 


Section 
follows: 


77-709, Compiled Statutes of Nebraska for 1929, which is as 


“Building and loan associations organized under the laws of 
this state, in lieu of all other taxes on intangible property, 
except as provided in the preceding section, (77-701, 77-702), 
shall be assessed and taxed four mills on the dollar of their 
gross earnings during the preceding calendar year, as shown 
by their respective sworn statements of the officials of such 
building and loan association. Every building and loan associa- 
tion liable to a tax under this section shall on April first of 
each year make a report, sworn to by some official of the 
company of the county or precinct assessor stating the amount 
of its gross earnings from all sources for the preceding cal- 
endar year. Such taxes shall be assessed and collected in the 
taxing district where the principal office or place of business 
of such association is located.” 
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October 15, 1942. 
Department of Banking. 
Under date of September 24th you say: 


“The Community Federal Savings and Loan Association of 
Overland, Missouri have solicitated persons in the State of 
Nebraska to invest funds in the shares of that Association. 


“This matter was called to our attention and we wrote the 
Community Federal Savings and Loan Association referring 
them to Section 8-327 Compiled Statutes of Nebraska and other 
sections of the Statute dealing with ‘foreign associations’. 


“In reply they raised the following question: ‘Is a Federal 
Savings and Loan Association located in a state other than 
Nebraska mendable to the provisions of our Nebraska law 
and required to qualify as a “foreign association” before trans- 
acting any business in this state?’ 


“We submit the above question for your consideration and 
opinion.” 


We find the authorities quite evenly divided on this question. For 
example, it was stated in Commonwealth v. Texas & P. R. Co., 98 Pa. 
90, 93, 100, as follows: 


“Act June 7, 1879, declaring that hereafter no foreign corpora- 
tion, except certain companies, shall maintain an office within 
the state without first having obtained a license, means a 
corporation set up or created by a foreign government. The 
general government, in its relation to that of the several states, 
cannot be considered a foreign government, in the ordinary 
acceptation of that term; hence a corporation created by the 
government of the United States cannot with propriety be 
called a ‘foreign corporation,’ and the term, as implied in the 
act, is not used to contradistinguish corporations created di- 
rectly by state authority from all others.” 


On the other hand, it is stated in Daly v. National Life Ins. Co., 
64 Ind. 1, 6, as follows: 


“Under the definitions of foreign corporations as given in 
Rev. St. 1876, p. 373, as those not incorporated or organized in 
the state, and in 2 Rev. St. 1876, p. 281, as corporations cre- 
ated by or under the laws of any other state, government, or 
country, a corporation incorporated by act of Congress is a 
foreign corporation.” 


We are inclined to feel, however, that our legislature intended by 
the use of the term “foreign associations” to include all associations nct 
formed under the laws of our state nor located therein so as to be 
amenable to its laws. 


SCHOOLS 
March 13, 1939 
Honorable Charles W. Taylor, State Superintendent Public Instruction. 
You say: 
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“Under the provisions of Section 79-1003, Regents of County 
High Schools are not permitted to pay tuition for high school 
students in another county. Does this same restriction apply 
to the payment of high school tuition in another state as 
provided in Section 79-905?” 


In answer to the question you ask, I will say that in my opinion 
the restriction applies to high schools in another state, that is to say; 
the regents of a county high school cannot pay the high school tuition 
of pupils residing in the county but attending high school in some other 
county, either inside or outside the state. 


February 13, 1939 
Mr. W. O. Baldwin, County Attorney, Hebron. 


In your letter of February 6, you ask whether or not a public 
high school has a right to charge a fee of $1 per semester for each 
student who takes typing. You further state that students who fail 
or refuse to pay the $1 are not allowed to continue in the course. 


Section 79-2502, Compiled Statutes of Nebraska for 1929, to which 
you refer in your opinion, provides as follows: 


““* * * schools shall be free to all children between the ages of 
five and twenty-one years, whose parents or guardians live 
within the limits of such district, * * *” 


This law was enacted to execute the will of the people as ex- 
pressed in Article VII, Section 6, of the Constitution of the State of 
Nebraska, which provides as follows: 


“The Legislature shall provide for the free instruction in the 
common schools of this state of all persons between the ages 
of five and twenty-one years.” 


We fully agree with your opinion that it is both contrary to the 
spirit and the letter of the law to make and collect such a charge. 


There is further evidence of the legislative intent to be found in 
Sections 79-2522, 79-2523 and 79-2527, all of which sections relate to the 
matter of financing school expenses. None of them contemplate a 
collection of fees from students taking any courses of study offered 
by the schools. 


December 27, 1939 
Mr. Edmund Nuss, County Attorney, Hastings. 
You say: 


“In a rural school district in this county it was voted at the 
last regular annual meeting to maintain a school therein of 
9 months and a levy therefor was made, a teacher was hired, 
who accepted the position and undertook the duties of such 
teacher. She did regularly appear at the schoolhouse on school 
days, open the school house and prepare for pupils, but no 
pupils came. This situation continued from the beginning of 


—693— 


the term sometime in September until Thanksgiving time, at 
which time the teacher got married and resigned effective on 
December 4, 1939. During that period of time there were not 
to exceed 5 children of school age in the district but all 5 
went to another school, 3 of them to parochial and 2 to an 
adjoining public school district. After the closing of the school 
the question arose whether the parents of the children were 
entitled to tuition from the home district because of the fact 
that no school was thereafter maintained in that district. The 
board, or some of the members thereof, have informed me that 
they were willing to hire a teacher in case any pupils care to 
attend the school in that district.” 


You ask: 


“1. Can the district board be compelled to pay tuition to the 
parents of these children for the balance of the present school 
year, and : 


“2. May the board, if it sees fit in its discretion, use the funds 
of the district to pay the tuition of the pupils in the other 
district?” 


You suggest, also, you would like an opinion from this office as to 
the rights of the board to pay with school district money the tuition of 
pupils residing in the district while they are attending a parochial 
school. 


I will answer the above questions in the order in which they are 
asked. 


I do not believe the district board can be compelled, under the cir- 
cumstances outlined by you, to pay the tuition of any of these children 
in another school district. 


I am of the opinion that the school board may, if it sees fit, 
having closed the school, use school funds of the district to pay the 
tuition of pupils residing in the district who are attending school, if 
the county superintendent approves. Section 79-218 of the Compiled 
Statutes of Nebraska, reads in part as follows: 


“Where there are less than five children who are seven years 
of age and less than sixteen years of age who will attend 
school during the term, and residing in the district, the school 
board may close such school and may use the school funds of 
such district received from any source to provide for the 
board and transportation and other expenses of such children 
while attending school in another district or by correspond- 
ence instruction for such children as may be physically in- 
capacitated for traveling to or attending other schools, with the 
permission of the parent and on the approval of the county 
superintendent.” 


But a school district cannot use any of its funds to pay the tuition 
of pupils attending a parochial school. 


Section 11 of Article VII of the Constitution of Nebraska, reads 
in part as follows: 


“No sectarian instruction shall be allowed in any school or in- 
stitution supported in whole or in part by the public funds set 
apart for educational purposes, nor shall the state accept any 
grant, conveyance or bequest of money, lands or other prop- 
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erty to be used for sectarian purposes. Neither the State 
Legislature nor any county, city or other public corporation, 
shall ever make any appropriation from any public fund, or 
grant any public land in aid of any sectarian or denomina- 
tional school or college, or any educational institution which 
is not exclusively owned and controlled by the state or a gov- 
ernmental subdivision thereof.” 


See also State v. Taylor, 122 Neb. 454. 


June 21, 1939 
Honorable Charles W. Taylor, State Superintendent. 
You say: 


“In view of a change in the wording of Section 10, L. B. 521, 
Fifty-third Session of the Nebraska Legislature, making ap- 
priation for high school normal training, I request a ruling 
of your office on the application of these funds for the bi- 
ennium 1939-1941.” 


The original act providing for normal training in the high schools 
of the state was passed in 1907. Section 6 of that Act is now Section 
79-1106, Compiled Statutes of Nebraska for 1929. It reads as follows: 


“The appropriation provided by this article for instruction in 
high schools of students in the science and practice of com- 
mon school teaching shall be deemed to include and shall in- 
clude due inspection and supervision of such instruction by 
the state superintendent of public instruction, and the ex- 
penses of such inspection and supervision shall be paid out 
of the appropriation on vouchers certified by the state superin- 
tendent.” 


This particular section of the Act has not been changed since the 
Act was passed in 1907. The appropriation referred to in the concluding 
part of the section was an appropriation of $50,000 made by Section 8 
of the Act as originally passed. That appropriation lapsed after two 
years. Appropriations have since been made from time to time to pay 
the expenses incurred in carrying on the work of inspection. L. B. No. 
521, passed at the last session of the Legislature, was an Act appropri- 
ating money to defray the expenses of the state government. Among 
the various items for the support and maintenance of the State Super- 
intendent’s office contained in that bill is the following: 


“Fixed charges, aid to normal training: Provided, any ex- 
penses of inspection, as provided in Section 79-1106, Com- 
piled Statutes of Nebraska, 1929, shall be paid pro rata by the 
several schools inspected .............--.-..-2---.--eecece-neeeeeesene es $94,000.00’. 


You ask: 


“Can the state superintendent continue, as has been done since 
1933, to make payments from the High School Normal Training 
Appropriation for printing, inspection, salaries, and other ex- 
penses involved in the administration of the High School 
Normal Training Law (Section 79-1106) ?” 


The correct answer to the question you ask is not entirely free 
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from doubt, but I am of the opinion he may. Ever since its passage in 
1907, what is now Section 79-1106 has been held to provide that the 
State Superintendent should inspect and supervise the giving of normal 
training in the high schools of the state. It is true the general ap- 
propriation act passed at the recent session of the Legislature does 
provide that the expenses of inspection provided for in Section 79-1106 
“shall be paid pro rata by the several schools inspected,” but it does 
not say in express terms that no part of the money appropriated to the 
State Superintendent to aid normal training shall be used to defray 
expenses involved in the administration of the High School Normal 
Training Law, and, in the absense of any such inhibition, I am of the 
opinion that money appropriated to aid “normal training’ may be 
used when necessary to defray expenses of normal training in the high 
schools of the state. 


The part of L. B. No. 521 which says that “Expenses of inspection 
as provided in Section 79-1106, Compiled Statutes of Nebraska, 1929, 
shall be paid pro rata by the several schools inspected” does not ap- 
propriate money and it deals with a matter which should be taken care 
of in my opnion either by an independent act or by an act amending 
Section 79-1106, Compiled Statutes. 


March 7, 1939 
Mr. W. O. Baldwin, County Attorney, Hebron. 


You say that Harvey T. Nickel, Superintendent of Schools at 
Alexandria, Nebraska, has made a statement of fact and has asked 
questions thereon as follows: 


“1. Several students failed to make application for high school 
privileges before July 1, 1938. May this school draw tuition 
for them even if we must wait until the year following for 
the county commissioners to make a sufficient levy? 


“2. Several students moved from the town district into a 
rural district. May we draw tuition for them? I will grant 
that they were included in our census, but now they are listed 
as rural students. Is it not proper to drop a student from our 
tuition list if he moves from a rural district into our town 
district ?” 


In answer to the first question asked, I will say that in my opinion 
students who are otherwise qualified may have their high school tuition 
paid out of the county high school fund, even though their parents or 
guardian may have failed to make application in writing to the county 
superintendent before the first day of July for such assistance. The 
correct answer to this question, however, may not be entirely free 
from doubt. 


In answer to the second question, I will say that a pupil is not 
entitled to free high school tuition from a district, in my opinion, after 
he has moved with his parents or guardian to another district. 


May 22, 1939 
Honorable John Mekota, Senate Chamber. 
You inquire whether state normal schools may legally charge their 
—696— 


students tuition. I am of the opinion they may. Section 85-502, Com- 
piled Statutes of Nebraska for 1929, reads as follows: 


“All state institutions are empowered to fix tuition and other 
fees to be paid by students residing in Nebraska.” 


Section 85-501, Compiled Statutes of Nebraska for 1929, provides 
that: 


“All state educational institutions shall charge a non-resident 
fee to each non-resident of Nebraska who shall matriculate 
after the taking effect of this Act. This fee shall not be less 
than the fee charged to residents of Nebraska for a similar 
course of study in a corresponding institution by the State in 
which such non-resident has his home.” 


It is true that Section 6, of Article VII, of the Constitution of 
Nebraska says that: 


“The Legislature shall provide for the free instruction in the 
common schools of this state of all persons between the ages of 
five and twenty-one years.” 


But I do not believe the term “Common Schools” includes the state 
normal schools of Nebraska. See Collins v. Henderson, 74 Ky. 74-82, 
Gordon v. Cornes, 47 N. W. 608-616. 


February 5, 1940 
Honorable Charles W. Taylor, State Superintendent. 


You submit to this office for answer the following question asked 
you by Superintendent P. F. Morris of Benkelman: 


“Ts Public School District No .16, Benkelman, Dundy County, 
Article XXV, subject to payment of an improvement tax levied 
by the city for sewers?” 


If the tax were levied as a general property tax, neither that 
school district nor any other school district would be liable for the pay- 
ment of same or any part thereof, but if it were levied as a special 
assessment the school district would be liable for the payment of its 
proportionate share of same. It is very probable, I think, that it was 
levied as a special assessment. 


School district can be required to pay special assessments for such 
purposes as constructing sewers, constructing sidewalks and other 
public improvements of like character. 


March 9, 1939 
Mr. Carl G. Humphrey, County Attorney, Brewster. 
You say: 
“I request your opinion on the following: 
A man and his family live in a school district in Nebraska more 
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than 3 miles from the school house. In the school year 1937-38 
one of his children not yet 16 attended high school. The 
parent made no request for free transportation during the school 
year 1937-38. On 9-5-38 the parent presented his claim for 
transportation for said child. Warrant was issued by director 
and signed by moderator, but the treasurer refused to pay 
warrant upon the advice of the county superintendent that the 
demand for transportation was filed or made too late. The 
County Superintendent tells me he has a State Superintendent 
ruling that a claim for transportation must be filed in the 
school year and paid in the school year. County Superintend- 
ent has asked me for an opinion. 


Is the school district liable in this case? Why? 
Is there a statute of limitations applicable to such claims? 
What is it? 


Is district liable for transportation if not requested during year 
of attendance? Why? 


Is district liable for transportation to attend high school if 
child is under 16? Why? 


In answer to your question, I will say that if the district is an 
Article III School District, with a three member school board, it is 
liable to pay transportation charges for any distance over three miles 
the child is required to travel in going from his home to the school 
house. Section 79-1902, Compiled Statutes of Nebraska for 1929, pro- 
vides among other things that: 


“# * * when no other means of transportation is provided and 
when the child or youth lives more than three miles from the 
public school house which he or she is authorized to attend by 
the nearest practicable travelled road where no free transporta- 
tion is furnished such child or youth, a transportation rate of 
five cents per family for each day of actual attendance for 
each one-half of a mile or fraction thereof covering the dis- 
tance of the residence from the school house in excess of the 
three mile limit shall be paid such family monthly by such 
district on the basis of the record of attendance of such child 
or youth to be reported monthly by the teacher to the school 
board of such public school district; * * *” 


I do not know of any special statute of limitations applicable to 
such claims. I am of the opinion the school district will be liable to 
pay transportation charges in such a case even though payment is not 
requested during the year the child is attending school if the monthly 
attendance of the pupil is reported by the teacher in conformity with 
the above quoted provision of the statute. It is possible such a report 
has not been made. If the school in which the pupil resides is an 
Article III school district, I am of the opinion his family is entitled to 
be paid transportation charges for any distance over three miles he 
travels necessarily in going to the high school maintained by the district 
even though he is under sixteen years of age. 


September 1, 1939 
Mr. Andrew D. Mapes, County Attorney, Norfolk. 
You say: 
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“A complaint has been made to my office that a director of a 
Rural School District is violating Section 513 of Chapter 
79, which provides that: 


““*No school officer shall be a party to any school contract for 
building or furnishing supplies, except in an official capacity 
as a member of the Board.’ 


“The facts are that the School District is renting a building 
located on property belonging to the husband of the director. 
This building is used for holding school.” 


I am of the opinion that a woman who is the director of a rural 
school district does not violate the provisions of Section 79-513, Compiled 
Statutes, by joining with the other members of the school board in rent- 
ing from her husband a building in which to hold school. 


In the case of State v. Pielsticker, 225 N. W. 51, what is now 
Section 8-149 of the Compiled Statutes of Nebraska, was being con- 
sidered. That section of the statute forbids any of the officers of a 
state bank to borrow any of the funds of the bank, either directly or 
indirectly, without first having secured the approval of the board of 
directors at a meeting thereof, the record of which shall be made and 
kept as a part of the records of the bank. The Court held in that 
case that: 


“A partnership is an entity, distinct and apart from the 
members composing it, and for the purpose for which it was 
created, it is a person having its own assets and liabilities.” 


Section 8012 of the Compiled Statutes of 1922 is Section 8-149 of the 
Compiled Statutes of 1929. 


It seems to me that a member of a partnership has a more direct 
financial interest in the borrowing of money by the partnership than 
a wife has in the leasing of real estate belonging to her husband. 


September 8, 1939 
Honorable Charles W. Taylor, State Superintendent Public Instruction. 
You say: 


“Because of its application to a number of school districts, 
I am submitting, herewith, the request of County Superintend- 
ent H .M. Eaton for a ruling on the question of school privileges 
for children in the Masonic Farm Home, located in School 
District No. 43, Douglas County.” 


County Superintendent H. M. Eaton says: 


“I am coming to you for an opinion which I want you to give 
every attention you possibly can because it means much to 
Douglas County. 


“I am for granting free high school tuition to any child who 
applies, but I want to be on the right side. It is a serious 
thing, this spending the rural people’s money. They are 
watching matters closely. 


“The Masonic Farm Home is out in a rural district, District 
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No. 43. They have a number of boys that need schooling. If 
these boys are taken into the rural district, some of the 
grades will be crowded. A number of the boys needs a high 
school education. I am wondering if it is my duty to issue free 
high school tuition to these boys from this Home? Also, is 
it the obligation of District No. 43 to admit these grade 
pupils to their school? Or, is it an obligation of the Masonic 
Home Folks to educate these children at the expense of the 
county ?” 


I do not believe the fact that these boys are staying, temporarily 
at least, at The Masonic Farm Home, is in itself sufficient to entitle 
them to free school tuition in the district in which the Masonic Farm 
Home is situated. 


“Although a child in the control of an individual not his parent 
is entitled to free schooling in the district where such indi- 
vidual resides, it has been held that a nonresident child com- 
mitted to the care and custody of a charitable institution does 
not thereby become a resident of the district in which the in- 
stitution is located, and so entitled to free school in such 
district, * * *”. (56 C. J. 811) 


One of the cases cited in support of the law as above laid down is 
the case of Lake Farm v. District Board of School District No. 2, 
Kalamazoo Tp., 146 N. W. 115, in which the Supreme Court of Michigan 
said: 


“Under Comp. Laws 1897, Section 4683, providing that all resi- 
dents of any school district, five years of age, shall have an 
equal right to attend any school therein, neglected boys over 
that age committed to a private corporation chartered for their 
support, care and education, whose property was exempt from 
taxation as a charitable institution, were not enttiled to free 
admission to the schools of the district in which it was located 
the same as resident children.” 


See also State v. School District No. 14, 10 Ohio State 448, and 
Com. ex rel. Fry v. School Directors of Upper Swatara Tp. School 
District, 164 Pa. 603. 


I am of the opinion the fact that a boy is staying at the Masonic 
Farm Home does not in itself entitle him to free school tuition in the 
school district in which such home is situated, nor does it entitle him 
to have high school tuition paid out of the Douglas County High School 
fund. It will be borne in mind that the Masonic Farm Home, being 
devoted to charitable uses, is not taxable. 


“Property owned and used exclusively for * * * charitable 
* * * purposes, is not taxable.” (Section 77-202 Compiled 
Statutes 1929) 


If a boy at and prior to the time he entered the home was a resi- 
dent of the school district in which the home is situated, his entry 
into the home would not necessarily bar him of a right to attend the 
district school. 


April 14, 1939 
Mr. Louis A .Holmes ,County Attorney, Grand Island. 


You make a statement of facts and ask questions thereon as 
follows: 
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“Section 79-604, Nebraska Session Laws, states that a bond 
election when defeated shall not be re-submitted in substance 
for a period of four months after such election. The questions 
are: 


1. Can a school district vote on a building fund levy during 
this period of four months? 


2. The bond election was held on February 18. Four months 
from that date would be June 18. The annual school meeting 
will be held on June 12. Can the school district vote on bonds 
again at this annual, even though it is held six days 
before the four months period is concluded? 


8. Is it necessary for a school district treasurer, where the 
district has land in two counties, to file a bond in both 
counties ?” 


I will answer the above questions in the order in which they are 
asked. 


1. I am of the opinion that a school district may vote upon the 
question of making a building fund levy within four months after a 
proposition to vote bonds for the purpose of building a school house 
has been defeated. 


The statute provides that: 


“The question of bond issues * * * when defeated shall not be 
resubmitted in substances for a period of four months from and 
after such election.” 


But the question of a building fund levy is not a question of a bond 
issue. 


2. I am of the opinion that if the question of issuing the bonds 
of the district for the purpose of building a school house was submitted 
to the electors of the district on the 18th day of February, 1939, and 
defeated, the same proposition cannot be again submitted prior to the 
19th day of June, 1939. 


3. I am of the opinion that where a district having land in two 
counties issues district school bonds, the bonds should be entered upon 
the proper records of the county clerk in each of the two counties in 
which the district has land in order that the county boards of the two 
counties may make a proper levy each year in order to pay off the 
bonded indebtedness of the district. (See Section 11-911, Compiled 
Statutes). 


The provision forbidding the re-submission of the question of a 
bond issue within four months after the question of a bond issue has 
been defeated, is applicable only to what are known as Article VI 
School Districts. 


June 2, 1939 
Mr. John P. McKnight, County Attorney, Auburn. 


You say: 


“Two children reside on a farm in School District No. 64 one 
and three-fourths miles from their school house by the short- 
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est section line road. Their dwelling is across the road from 
School District No. 4, in which the school house is one and one- 
half miles from their home by the shortest route upon the 
section line road. One mile of the road that must be traveled 
to reach the school house in their own district (No. 64) is 
along a ridge and during the winter months becomes deeply 
drifted with snow. It is reported to me that snow has 
blocked traffic for a period as long as two months at a time. 
No persons live adjacent to or have much occasion to use this 
particular mile of road, except school children. 


“When the road is impassable the children are required to travel 
three miles around the section to get to the school house, mak- 
ing a distance of three and three-fourths miles then necessary 
to be traveled by the shortest section line road to reach the 
school. On the other hand, there are farm homes along the 
section line road to the school house in District No. 4, and 
this road is not only less subject to snow drifts, but the people 
living adjacent to and using the road keep it open for travel 
during all heavy snows.” 


It appears from the above statement that when the section line 
roads to both school houses are open for travel, which is for most of 
the year, the children are only required to travel one-fourth of a mile 
further to reach the school house in their own district than they would 
be required to travel to reach the school house in an adjoining district. 


Section 79-2101, Compiled Statutes, reads in part as follows: 


“When children of school age, who have not yet completed the 
eighth grade, reside with their parents or guardians more 
than one and one-half miles from the schoolhouse in their own 
district, and at least one-half of a mile nearer to the school- 
house in an adjoining district, the distances to be measured 
by the shortest route possible upon section lines or traveled 
roads open to the public, such children may have school privi- 
leges in the adjoining district instead of in the district of their 
residence, * * *” 


I am of the opinion that under the above quoted provision of 
statute, the children would not be entitled to be transferred from the 
district of their residence to an adjoining district for school purposes. 


It appears from the statement you make that for at least three- 
fourths of the school year, the children will only be required to travel 
one-fourth of a mile more to go to their own school, than they would 
be required to travel to go to the school in the adjoining district. 


Aside from this the obstruction of a road by a snowdrift is but 
temporary in Nebraska, and it is probable that the ridge road will not 
be absolutely impassable because of snowdrifts for so much as two 
months during most school years. 


February 5, 1940. 
Mr. Andrew D. Mapes, County Attorney, Norfolk. 
You say: 


“One of the country school districts in this County has three 
families in which there are children of school age,. which fam- 
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ilies live more than three miles from the school. Chapter 79, 
Section 1902 of the Compiled Statutes of Nebraska, 192%, 
provides, among other things, that, 


“Where no free transportation is furnished such child or 
youth, the transportation rate of 5c per family for each day 
of actual attendance for each one-fourth of a mile, or fraction 
thereof, covering the distance of the residence from the school 
house, in excess of the three mile limit, shall be paid such 
family monthly by the District.’” 


You say further the County Superintendent has received a com- 
munication from the State Superintendent in which he states that the 
allowance is fixed by statute and cannot be changed. I believe he is 
right. 


In any event, Section 79-1604 of the Compiled Statutes gives the 
State Superintendent authority to decide disputed points of school law. 


It reads as follows: 


“He shall decide disputed points in school law and all such 
decisions shall be held to have the force of law until reversed 
by the courts.” 


March 14, 1940 
Honorable Charles W. Taylor, State Superintendent of Public Instruction. 


We are in receipt of your letter of March 6, and have examined 
your tentative reply to the question involved. 


While it is true that the Constitution guarantees free instruction 
in the common schools of this state to all persons between the ages of 
five and twenty-one years, the particular section, Section 79-1902, 
Compiled Statutes of Nebraska for 1929, limits the cases in which 
transportation will be paid to children between the ages of seven and 
sixteen years. It is our opinion that said section is controlling in this 
respect. It should be remembered, however, that said section applies only 
to schools organized under Sections 79-301 to 79-311, Compiled Statutes 
of Nebraska for 1929. 


October 26, 1939 
Mr. Raymond B. Morrissey, County Attorney, Tecumseh. 
You say: 


“I would like to present the following question: Can funds 
raised by taxation for school purposes be used for the purpose 
of purchasing ice cream or other food to be used at an annual 
picnic held by a school district?” 


I am of the opinion that there is no warrant of law in Nebraska 
for the use of funds raised by taxation for school purposes in the pur- 
chase of ice scream or other food to be used at an annual picnic held 
by the school district. 
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February 11, 1941 
Honorable Charles W. Taylor, State Superintendent, 
Department of Public Instruction. 


You ask our opinion regarding the exemptions of parochial pupils 
from eighth grade examinations under Section 79-901 Compiled Statutes, 
Supplement 1939, and submit to us the following questions: 


“1. In some localities pupils attending public schools in dis- 
tricts maintaining accredited high schools do not take the 
8th grade examination for entrance into such high school. 


“Please cite authority under the Statute exempting pupils from 
such examinations. 


“2, ‘A’ resides in a rural school district and attends an ele- 
mentary parochial school in such rural district. ‘A’ completes 
the first 7 grades in the elementary parochial schools. ‘A’ 
while still a resident of such rural school district thereupon 
completes his 8th grade work in an elementary parochial school 
located in a district maintaining an accredited high school to 
which such elementary parochial school is accredited, and to 
which such elementary parochial school pupils have in the 
past been admitted without examination. 


“Question: a. Is ‘A’ exempt from the 8th grade examination? 
“b. Is ‘A’ entitled to free high school tuition? 


“ce, If both question 1 and 2 are answered in the affirmative 
what procedure must ‘A’ follow to be exempted from 8th 
grade examinations and to secure free high school tuition ?” 


Section 79-901 refers to pupils whose parents or guardians live in 
public school districts which maintain less than a four year high school 
course of study and provides that such pupils shall be entitled to a free 
public high school education in a public school district which maintains 
a high school. As a prerequisite to entering such high school, the 
statute provides that such pupil take an examination as proof that he 
has satisfactorily completed the course of study for the eighth grade. 
Students residing within the public high school district are not required 
to take such examinations prior to entering high school. We do not be- 
lieve, however, that the legislature intended that a pupil should be re- 
quired to take this examination merely because his parents or guardian 
reside within a school district which maintains less than a four year 
high school, but such examination is required only where the pupil 
completed the eighth grade within such district. If the pupil com- 
pleted the eight grade within the public school district, then he would not 
be required to take this examination, regardless of the parents’ or 
guardian’s residence. 


There is no provision in the law exempting pupils who have com- 
pleted the eighth grade in a parochial school, such as the case mentioned 
in your second question. If, however, this parochial school is accredited 
to the high school within the district, we believe that such pupil could 
properly be exempt from the examination, since the completion of the 
eighth grade in such a school would constitute satisfactory proof that 
he had completed the proper course of study. 


Under the facts given, “A” would be entitled to free high school 
tuition. Such a pupil would be required to furnish a signed statement 
by the county superintendent and the superintendent of the accredited 
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high school district, to the effect that he has completed the eighth grade in 
high school, to the effect that he has completed the eighth grade in 
such parochial school, and that he is unable to secure high school work 
in the public school district of his residence. 


May 23, 1941 
Mr. Charles W. Taylor, State Superintendent of Public Instruction. 


. In your letter of May 14th you ask whether the different pro- 
visions of L. B. 463 passed by the present legislature, particularly those 
of Article 3, are valid constitutionally. 


The purpose of the act is to provide for the education of physically 
handicapped children by authorizing the expenditure of moneys pro- 
vided generally for education in certain specific ways. We know of no 
provision of the constitution which this would offend. 


As to Section 3, this provision is as follows: 


“The county superintendent of schools shall use county high 
school tuition money to provide educational opportunities for 
physically handicapped high school pupils in any manner pro- 
vided by and in accordance with the provisions of this act.” 


The reference to county high school tuition money is undoubtedly in- 
tended to cover moneys provided to be raised by tax levy, in Section 
79-1003 Compiled Statutes Supplement, 1939. Construing all these pro- 
visions together there would seem to be no conflict between them. L. B. 
463 provides authorization for the expenditure of moneys authorized gen- 
erally to be spent for tuition in a certain specific way, as regards a 
certain specific class. 


As we view it, L. B. 463 extends and equalizes benefits of educa- 
tion, and does not restrict them in any manner. 


October 8, 1941 
Mr. Carl G. Humphrey, County Attorney, Mullen. 


We have received a letter from Mr. Wayne Fitzgerald. County 
Superintendent of your county, in which he refers to our opinion given 
you under date of October 1, 1941. Mr. Fitzgerald asks for additional 
information and since we do not give official opinions except to county 
attorneys and departments of state we are sending this reply direct to 
you. Mr. Fitzgerald’s questions are as follows: 


“Under Section 79-218, the necessity of maintaining a school 
and the length of the term is undoubtedly based on whether 
or not there are five children 7 to 16 years of age in the dis- 
trict. Are the further provisions of this section definitely lim- 
ited to children 7 to 16 years of age? Would a board be act- 
ing illegally if it paid for educational privileges for children 
over 5 and under 7 under authority of this section / 


“The Constitution provides for free education in the common 
schools for all persons between 5 and 21 years of age. If this 
provision cannot be carried out under authority of Section 
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79-218 (when conditions are present, distance from school etc.) 

will you please tell me if the enforcement of the above men- 

tioned Constitutional Provision is covered elsewhere in the 
. School Law.” 


As stated in our opinion above referred to Section 79-218, C. S. 
Supp. 1939, regulating the length of school term is based upon the num- . 
ber of pupils attending such school who are between the ages of seven 
and sixteen years. The educational facilities furnished, however, must 
be made available to all persons between the ages of five and twenty- 
one years, as provided in Section 6, Article VII, of the Constitution. 


May 2, 1942 
Mr. Raymond B. Morrissey, County Attorney, Tecumseh. 


In your recent letter you state that certain parties secured a 
transfer for their children from the school district in which they were 
living to an adjoining district and that said children never attended the 
adjoining school district but did attend a Parochial School. You ask 
whether or not after the transfer has been made if the taxes can be re- 
turned to the original district where the children lived and from which 
district they were transferred. 


Section 79-2101, C. S. Supp. 1941, sets out the provisions under 
which children may be transferred from the district in which they live 
to the schools in an adjoining district and provides that where the trans- 
fer has been made that unless the parents or guardian give written 
notice to the county superintendent asking continuation of the transfer 
annually that the failure to give such notice shall retransfer the land 
to the original school district. 


After the taxes have been assessed under this section of the statute 
and in conformity with the levy of the school district into which the 
children were transferred and the taxes collected by the treasurer, it is 
our opinion that there is no legal means whereby the taxes collected can 
be returned to the original school district. 


It is our opinion that once the assessment having been made and 
paid to the treasurer that he would have no authority except to apply 
the taxes to the specific purpose for which they were assessed and col- 
lected, which would be to maintain the school in the district to which 
these children have been transferred. 


Trusting this answers your inquiry satisfactorily. 


August 5, 1942 
Honorable Charles W. Taylor, State Superintendent, 


Department of Public Instruction. 


You say: 


“Is the Palisade Rural High School district which has territory 
in Hayes and Hitchcock Counties, with the high school building 
located in Hitchcock County, entitled to be rated also as a high 
school in Hayes County for high school privileges of Hayes 
County students under Section 79-1003 of the School Law? 
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“If the Palisade Joint Rural High School must be restricted 
to Hitchcock County because the building is in Hitchcock 
County, a number of pupils will be practically denied high 
school privileges. Plans for these pupils during the ensuing 
year make it urgent to have interpretation at the earliest pos- 
sible date.” 


Section 79-1003 Compiled Statutes Supplement 1941, makes pro- 
vision whereby students within a county high school district may attend 
“other accredited public high schools within their own county.” This 
provision, no doubt, refers to the district being within the county and 
is applicable even though the high school building may be located in 
another county. 


We are, therefore, of the opinion, that students within Hayes 
County may attend the Palisade Joint Rural High School, under the 
provisions of Section 79-1003, although the school building is located in 
Hitchcock County. 


November 23, 1942 
Hon. Charles W. Taylor, State Superintendent of Public Instruction. 
You say: 


“In order to be able to answer a question, raised in a board of 
education, kindly interpret the phrase ‘by permission of the 
parent’ in the part of Section 79-218, beginning with ‘and pro- 
vided further * * * and on approval of the County Superin- 
tendent’ lines 10-19 of said section.” 


The proviso of Section 79-218, Compiled Statutes Supplement 1941, 
referred to in your letter states as follows: 


“* * * and provided further, that in any district where there 
are less than five children who are seven years of age and less 
than sixteen years of age who will attend school during the 
term, and residing in the district, the school board may close 
such school and may use the school funds of such district re- 
ceived from any source to provide for the board and transporta- 
tion and other expenses of such children while attending school 
in another district or by correspondence instruction for such 
children as may be physically incapacitated for traveling to or 
attending other schools, with the permission of the parent and 
on the approval of the county superintendent.” 


In the Compiled Statutes of Nebraska for 1929 this proviso reads 
as follows: 


‘“% * * Provided that in any district where there are less than 
five children who are seven years of age and less than six- 
teen years of age residing in the district, the school board may 
use the school funds of such district received from any source 
to provide for the board and transportation and other expenses 
of such children while attending school in another district as 
may be arranged by the school board of said district. * * *” 


The above section was amended by House Roll No. 144, 1935 Session 
Nebraska State Legislature and the words “as may be arranged by the 
school board of said district’ were omitted. In 1939 by L. B. No. 491 
said section was again amended to read as now found in the 1941 Sup- 
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plement. It will, therefore, be noted that since the 1935 amendment, 
the following has been added: 


““* * * or by correspondence instruction for such children as 
may be physically incapacitated for traveling to or attending 
other schools, with the permission of the parent and on the 
approval of the county superintendent * * *” 


Later in said section there was also added the following: 


“* * & Subject to the conditions herein set forth for closing 
the school in any district, the school board of any district 
maintaining more than one school is hereby authorized to 
close any school or schools within such district and to make 
provision for the education of children either in another 
school of said district or in the school of any other district 
or by correspondence instruction for such children as may be 
physically incapacitated for traveling to or attending other 
schools, with the permission of the parent and on the approval 
of the county superintendent * * *” 


We are of the opinion that the phrase “with the permission of the 
parent and on the approval of the county superintendent” refers to the 
giving of correspondence instruction to children who are physically in- 
capacitated and does not refer to the closing of the schools . 


SCHOOL FUNDS 
May 21, 1941 
Honorable Charles W .Taylor, State Superintendent of Public Instruction. 
You say: 


“Does a school district that joins with another district become 
liable for the bonded indebtedness of that district, which was 
voted prior to merger of territory?” 


We are of the opinion that the new district becomes liable for the 
entire indebtedness of the old districts which are joined. This matter 
was determined in Clother v. Maher, 15 Neb. 1, 16 N. W. 902, 121 
A. L. R. 828, 840, in which case at the time of consolidation of several 
school districts one of them was indebted on bonds previously issued for 
school purposes. It was held that the consolidated district not only 
became invested with the property of such constituted district but was 
also answerable for all their valid obligations including bonded in- 
debtedness. 


June 27, 1942. 
Mr. Sidney Owen, State Director, Department of Vocational Education. 
We have your letter of June 22 in which you say: 


“We have a problem in connection with the State Trade School 
at Milford, Nebraska, L. B. 148 Fifty-fifth Session transferring 
the old Milford Soldiers and Sailors home from the Board of 
Control to the State Board for Vocational Education and es- 
tablishing the Nebraska State Trade School. 
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“We have recently opened the dormitories and are receiving 
cash in payment of room rent from students. We have no 
facilities for safe keeping of this cash at the Trade School. We 
have no facilities for safely bringing this cash into the State 
Treasurer's office. 


“We would like to have your opinion as to whether the State 
Board for Vocational Education would, under these circum- 
stances, be within its legal rights to deposit these cash re- 
ceipts with the Farmers and Merchants Bank at Milford and 
make withdrawal by check made payable to the Nebraska 
State Treasurer thus avoiding the necessity of our keeping 
cash at the Trade School and transporting it over the highway 
from Milford to Lincoln. 


“You will note that among other things Sec. 9, L. B. 148 pro- 
vides that ‘the State Board of Vocational Education may retain 
in its possession until the end of each school period a sufficient 
sum of said moneys to make settlement with students having 
money on deposit with the institution for various purposes and 
to make equitable adjustments with students, who, having paid 
tuition or other fees in advance, may be necessarily called 
away from the institution for an indefinite period, and to pro- 
vide against other like contingencies.’ 


“It was our thought that perhaps this provision authorizes the 
State Board for Vocational Education to utilize the local Mil- 
ford bank as a repository in the above circumstances. We 
would appreciate very much your opinion concerning the 
matter.” 


Please be advised that in the absence of a statute specially au- 
thorizing the deposit of these moneys in a banking institution desig- 
nated and qualified under the provisions of the statute, the State Board 
of Vocational Education would be regarded as an insurer of the same. 


It may for its convenience deposit the moneys referred to in Section 
9 in a banking institution and draw against them as occasion may arise, 
but the net result would be the same as if the moneys were retained 
in its cash drawer and its members would be liable for the loss of the 
moneys, in case they were lost through failure of the bank. 


July 31, 1942. 
Mr. Clifford H. Phillips, Acting County Attorney, Red Cloud. 


We have your inquiry as to whether a school district treasurer can 
legally invest surplus school district funds in United States War Bonds. 


We have consistently held that in the absence of statutory per- 
mission public funds may not be invested in any manner. The pro- 
vision of the statute relating to school funds is found in Section 77-2534, 
Cc. S. Supp. 1941, and the section does not provide for any investment. 
Therefore it seems to us that the general funds of the school district 
can not be invested. 


However, if it is a bond sinking fund, that is covered by Section 
77-2528, C. S. Supp. 1941, which provides that: 


“Whenever the money in such sinking fund shall exceed the 
amount necessary to pay the principal and interest of any such 
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bonds which become due during the current year, the governing 
body of such county, city, village, school district and/or other 
governmental subdivisions, is hereby authorized to invest such 
excess in its sinking funds, as aforesaid, in any securities in 
which the Board of Commissioners of Educational Lands and 
Funds is authorized by law to invest the educational funds of 
the state.” 


The rules for investment of the Board of Educational Lands and 
Funds are found in Section 72-202, C. S. Supp. 1941, and that section 
provides for the investment of such fund in a number of different 
securities but this provision is pertinent. 


“But none of such funds shall be invested or loaned except in or 
upon United States or state securities * * *” 


It seems to us, therefore, that this section authorizes the Board of 
Educational Lands and Funds to invest in United States Savings Bonds, 
and therefore if your school district has sinking funds, they would come 
under this section. 


We trust this answers your inquiry thereon. 


July 31, 1942. 
The Honorable Charles W. Taylor, State Superintendent. 


You inquire whether or not the sinking funds of a school district 
may be invested in registered warrants of the district. 


Section 77-2521, Compiled Statutes of Nebraska for 1929, permits 
the investment of school district sinking fund in its own warrants as 
follows: 


“The school board of any school district in this state is hereby 
authorized to direct the legal custodian or any of its sinking 
funds to invest such sinking funds in the warrants of such 
school district in like manner as hereinbefore provided for: 
Provided, the investment of such school district sinking fund 
under this section shall be limited to the warrants of its own 
issue, and upon such direction of the school board, the cus- 
todian of such sinking funds shall proceed to take up the 
warrants of such school district as herein provided for.” 


It will be noted that the school board is authorized to direct such 
investment “in like manner as hereinbefore provided for’. It would 
appear from this that the school board is required to take the steps 
required of the county board by Section 77-2519, Compiled Statutes of 
Nebraska for 1929, which reads as follows: : 


“The county board of any county in this state is hereby author- 
ized to provide for the purchase and taking up of registered 
warrants, as provided for in the next preceding section, (77- 
2518), out of the sinking funds in the hands of the county 
treasurer whenever in the judgment of such county board the 
same shall be safe and expedient. Before so investing any 
sinking funds, the county board shall fix and prescribe and 
enter of record general directions and authority to such county 
treasurer as to the funds to be so invested, specifying the funds 
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to be invested, the kind and amount of warrants to be so in- 
vested in, and in so doing shall, as far as the same may be 
practicable, continue to invest the sinking fund which shall 
last become due and payable: Provided, not more than fifty 
per cent of the money so collected on any given sinking fund 
shall be so invested in warrants at any given time; and pro- 
vided, further, when practicable the warrants drawn by any 
given authority shall be provided for as above from the sinking 
funds belonging to the organization issuing such warrant, and 
of such provisions the county board shall give the treasurer 
notice.” 


As pointed out in your letter of inquiry, other sections also provide 
for the investment of sinking funds in bonds of the school district. 


December 14, 1942 
Mr. W. T. Gleeson, County Attorney, Wahoo. 


You state that in your county there are two public school districts 
which have been depopulated and the land comprising said school dis- 
tricts absorbed into the 17,000 acre government ordnance plant near 
Wahoo. You further state that after all the obligations of said school 
districts are paid there remains in the hands of the county treasurer 
the sum of about $1,000.00 in each case. Your question is as to what 
becomes of this money or as to what may be done with it. 


This money was raised by specific tax levy, which levy was for the 
purpose of carrying on and operating the schools in these particular 
school districts. The funds were not raised as in a general tax levy for 
general county purposes, and, therefore, it is our opinion that these 
funds cannot be returned to the county general fund to be used for other 
county purposes. 


It is further our opinion that these funds cannot be distributed 
proportionately through all other school districts in the county on the 
same basis as fines and license fees are distributed, as suggested in 
your letter. 


It is our opinion that the County Treasurer of Saunders County 
is the trustee of these funds and as such trustee has the duty of pro- 
tecting and keeping these funds intact until the Legislature makes some 
provision for their use or distribution. 


SCHOOL LANDS 
March 23, 1940. 
Hon. John Havekost, State Treasurer. 
In your letter of February 16, you say: 


“How is our office to credit mineral and gas lease rentals, will 
this go to the permanent or temporary school fund? And 
would royalties come under the same class, or would there 
be a distinction between the two?” 


Section 3, Article VII, of the Constitution of the State of Ne- 
braska, provides, in part, as follows: 
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“The following are hereby declared to be perpetual funds for 
common school purposes of which the annual interest or in- 
come only can be appropriated, to-wit: * * * All moneys 
arising from the sale or leasing of sections number sixteen and 
thirty-six in each township in this state, and the lands selected, 
or that may be selected, in lieu thereof. * * *” 


Section 4, Article VII, further provides: 


“All other grants, gifts, and devises, that have been, or may 
hereafter be, made to this state, and not otherwise appropriated 
by the terms of the grant, gift or devise, the interest arising 
from all the funds mentioned in the preceding section, together 
with all the rents of the unsold school lands, and such other 
means as the Legislature may provide, shall be exclusively 
applied to the support and maintenance of common schools 
in each school district in the state.” 


In Fawn Lake Ranch Company v. Cumbow, 102 Neb. 288, 167 
N. W. 75, our Court held that a lease of mineral rights was a sale of 
real estate. This conclusion is based upon the proposition that the re- 
moval of minerals is the removal of the component part of the real 
estate itself. It is our opinion, therefore, that any income received 
through royalty payment for gas or oil or any income received through 
the sale of sand, gravel, etc., should be credited to the permanent 
fund. 


The bonus and annual rental received from the mineral lease, how- 
ever, is payment for the right to prospect for minerals. The amount of 
rental bid by the successful bidder must be paid as long as the lease 
remains in force, even though no minerals are found or removed from 
the realty. In this event, the realty is not depleted nor its value 
affected in any manner. It is a payment made for the use of said 
land for a specific purpose and is similar to the annual rental paid 
for an agricultural lease. We are, therefore, of the opinion that the 
bonus and annual rental paid for a mineral lease should be credited to 
the temporary school fund. 


November 9, 1939 
Board of Educational Lands and Funds. 


The Union Pacific Railway Company has made application to your 
board for a deed in fee simple of a part of the above mentioned school 
lands, to be used for railway right of way. The said strip of land is 
200 feet in width over a part of this land and 400 feet in width over the 
balance. The facts involved therein are as follows: 


For reservoir purposes the Central Nebraska Power and Irrigation 
District took certain of the territory now occupied by the tracks of the 
Union Pacific Railway. The power district, therefore, entered into a 
contract with the railroad company to build a railroad around this 
reservoir. This required the right of way above mentioned across the 
school lands of the state. The building of the road has been completed 
and the same has been turned over to the Union Pacific Railroad 
Company. 


Sections 74-317 to 74-322, Compiled Statutes of Nebraska for 1929, 
provide the manner in which a railroad may acquire school lands for 
the purpose of right of way. The provisions of said sections have been 
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complied with in all respects and the appraisers fixed the value of said 
land, including damages in the sum of $1,792.05. 


Said sum has been paid to the county treasurer of Keith County. 


There are two problems which present themselves in the above 
case. First, Section 8, Article VII of the Constitution of Nebraska, 
provides as follows: 


“No lands now owned or hereafter acquired by the state for 
education purposes shall be sold except at public auction 
under such conditions as the Legislature shall provide.” 


Second, Section 74-323, Compiled Statutes of Nebraska for 1929, 
provides that where any state land is under contract of sale or lease, 
that not more than 100 feet may be taken for right of way by any 
railroad. 


With reference to the first problem presented, the same question 
was involved in Independent School District of Virginia v. State, 144 
N. W. 960, 124 Minn. 271, which involved a condemnation by a school 
district of a part of school lands of the state. The state contended 
that the statute authorizing condemnation was contrary ‘to the constiu- 
ional provision of the state “that no school land shall be disposed of 
otherwise than at public auction”, and that such a proceeding did not 
amount to a sale. The syllabus includes the following: 


“Rights acquired in such condemnation proceedings are equiva- 
lent to and answer every purpose of a public sale, and the 
statutes, which, by implication, grant the right, are not in 
violation of Article 8, Section 2 of the Constitution.” 


The opinion contains the following: 


“The state further contends that the constitutional provision 
that no school land held by the state shall be disposed of other- 
wise than a public sale precludes the right of condemnation, and 
renders invalid any statute which may expressly or by im- 
plication grant the right, except as authorized by Section 4 of 
Article 10 of the Constitution, if that be construed as applicable 
to state lands, for the reason that such a proceeding does not 
amount to a public sale. This presents the most serious ques- 
tion in the case. We have given it careful consideration and 
decide it adversely to the state’s contention. In respect to the 
method of sale, school and university lands stand upon the same 
basis, for as to the latter, the statutes fully provide for and 
restrict the manner and method of their disposal of school lands. 
Substantially the same question was presented in the case of 
University v. Railway Co., 36 Minn. 447, 31 N. W. 936, and the 
contention of the state was not sustained. The court there 
differentiated between state lands in actual use and those not 
in use and subject to sale, holding, as to the latter, that they 
might be appropriated in condemnation proceedings. We follow 
and apply that decision, for it seems clear that a disposal of state 
lands in condemnation proceedings, where the value thereof is ap- 
praised and paid substantially as in the case of a public sale, 
is equivalent to a sale of that character and answers every pur- 
pose of the Constitution. * * * The obvious purpose of the con- 
stitutional restriction that ‘no portion of such lands shall be 
sold otherwise than at public sale’ was to prevent private 
sales, and effectually to preclude secret transactions with 
speculators. In other words, the intention was to surround 
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the disposal of the lands with publicity, thus avoiding private or 
secret dealings, which often result disastrously to the best 
interests of the state.” 


The logic of the Court in the above mentioned case seems reason- 
able, as every right which was intended to be safeguarded by virtue 
of a public sale, is protected by the procedure provided for in the con- 
demnation proceedings. To require a public sale in cases of this 
nature would be highly impractical and the purpose of the constitutional 
provision would not be fulfilled to the extent that it is in a case of 
condemnation. 


With reference to the limitation of 100 feet for right of way 
for railroads over state lands, this seems to be limited to lands under 
contract of sale or lease and, therefore, evidently was enacted for the 
protection of the lessee, or the purchaser, under sales contract. Prior 
to the building of the said railroad, these lands were under contract of 
lease, but the Central Nebraska Power and Irrigation District procured 
an assignment of this lease to themselves and later attempted to 
surrender said lease to the state. In our opinion, the surrender of the 
lease by the said Central Nebraska Power and Irrigation District is of 
no effect unless your board is willing to accept the same and since this 
has not been done, they are still the owners of the lease in question. 
They are, therefore, the only ones who could raise any objection to the 
granting in excess of 100 feet for the right of way. If this is a personal 
right it certainly is such a right as may be waived, and since the 
Central Nebraska Power and Irrigation District are really parties to 
the agreement and are asking that the grant be made, they would be 
estopped from making such objection at any future date. 


The appraised valuation of the entire section of land according 
to the records in the land office, is the sum of $830.00. It is, there- 
fore, apparent that the school fund is being well reimbursed for the 
land taken. 


It is our opinion that your board has the authority to execute the re- 
quested deed, under the circumstances. 


January 15, 1940 
Board of Educational Lands and Funds. 
Reference is made to your letter of January 12, in which you state: 


“We wish an opinion as to your interpretation of 72-207, 
relative to whether or not renewed Sales Contracts on school 
land are to be taxed in full on the tax lists.” 


Sections 72-215 and 77-1407 Compiled Statutes, 1929, both provide 
that any school lands sold shall not be taxable until the right to a 
deed shall have become absolute, but that the value of the interest of 
such purchaser shall be taxable, which interest shall be determined by 
the value of the land and improvements, less the amount due the state. 


Section 72-207 Compiled Statutes, Supplement 1939, provides in part 
as follows: 


“Provided, that, upon application of the holders of a sale con- 
tract for the renewal thereof, the Secretary of the Board of 
Commissioners of Educational Lands and Funds shall notify 
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the clerk of the county in which the land subject to renewal is 
located, together with a legal description of the same; and 
the clerk of such county shall forthwith place said land upon 
the tax list of said county.” 


Construing these sections together, it is our opinion that the last 
quoted section merely provides that in the case of renewal of a contract, 
that the interest of the purchaser be placed upon the tax list of the 
county. No doubt the legislature intended to provide by this section 
that if any additional payments of principal had been made since the 
time of the execution of the contract, that this entire interest should be 
taxable. 


It seems that the advisable method of handling this matter is to 
certify to the county clerk whenever a payment of principal is made 
upon a sale contract so that the same may be entered upon the tax list. 


May 20, 1941 
Board of Educational Lands and Funds. 
You say: 


“In a case where numerous blowouts have occurred, thereby 
endangering the remaining part of the school land as well as 
privately owned lands adjacent thereto, about which the lessee 
has done nothing to rectify the condition, does the Board of 
Educational Lands and Funds have a legal right to cancel 
the lease? 


“In event that the Board of Educational Lands and Funds do 
have a legal right to cancel a lease under the foregoing condi- 
tions, would the lessee have a legal right for damages by reason 
of the fact that he is the owner of the improvements located 
on the land?” 


The lease issued by the Board of Educational Lands and Funds 
contains the provision “that he will not commit any waste or spoil in 
or upon said lands.” To permit blowouts on the land without taking 
any action to remedy the same would constitute “committing waste” 
upon the land, and we are of the opinion that the board would be 
justified in cancelling the lease, if the lessee refuses to take any action. 


Where a lease is forfeited because of the lessee committing waste, 
it would be necessary to sell the improvements in the same manner as 
though the lease were forfeited for nonpayment of rental. The state 
would have a lien for any rental owing and also for any damage for 
which the lessee is liable and the balance of the proceeds of the sale 
of the improvements should be turned over to the forfeited lessee. 


SCHOOL TAXES 
August 20, 1940 
Mr. John C. Gewacke, County Attorney, Geneva. 
In your letter of August 16th you say: 
“In making the 1940 levies we are confronted with the deter- 
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mination of the maximum levy available to school districts or- 
ganized under Sections 79-301 to 79-311 and 79-601 to 79-604 
Neb. Comp. St. 1929. 


“Section 79-212 Neb. Comp. St. Supp. 1939 provides that such 
levy ‘shall, in no event, exceed eight (8) mills on the dollar 
of the actual valuation of such districts.’ It further provides 
that the levy may be increased to not exceeding twenty mills 
upon proper vote. No vote was taken by any district in this 
county. This section was originally passed in 1921. As a part 
of the same act, Section 79-213 was also passed, which 
provides: 


“*Provided, for the purpose of this act all mill levies and per- 
centages of assessed valuations are based on one-fifth valua- 
tions. If said assessed valuations are based on full values then 
the mill levies and percentages of assessed valuations shall be 
one-fifth of those mentioned in this act.’ 


“In the original act of 1921 the levies stated were 35 mills and 
100 mills. Applying the 1/5 provision of 79-213 to these levies 
would give 7 mills and 20 mills, which would be levies suf- 
ficiently large to permit schools to operate. In 1925 the 
legislature amended 79-212 by reducing the levies stated from 
35 to 100 mills to 8 and 20 mills, as the law now stands. 
Apparently it was the intention of the legislature to reduce 
levies to actual valuations and omit the feature of figuring on 
the 1/5 basis, but they failed to repeal 79-213. This still leaves 
the 1/5 provision in effect. 


“Figuring the 8 mills on a 1/5 basis leaves only 1.6 mills 
available. This is insufficient to sustain any of the schools on 
the present valuations. The 1925 law may have repealed 
79-213 by implication. So the question before us is, what is 
the maximum levy for such schools, is it 8 mills or is it 1/5 
of 8 mills.” 


We are of opinion that Section 79-213, Compiled Statutes 1929, was 
intended only as a guide to the proper interpretation of other sec- 
tions of the statutes which were amended by Chapter 66, Laws 1921, of 
which it is a part, and that when so applied it served its purpose. The 
effect of Section 79-213 was, as you state, to reduce the levy limits to 
7 mills and 20 mills, and in our opinion Section 79-212, which was also 
contained in Chapter 66, Laws 1921, thereupon and thereafter was to 
be construed as though it read 7 mills and 20 mills. 


It is true that Section 79-212 was amended in 1925 so as to pro- 
vide levy limits of 8 and 20 mills, but as we view it, the amendment was 
of the statute as it stood, and was to be construed after the adoption 
of Section 79-213 contained in Chapter 66, Laws 1921. We are, there- 
fore, of the opinion that the section in question, as it appears in the 
Compiled Statutes of 1929, is to be interpreted as providing maximum 
levy limits of 8 mills and 20 mills upon the basis of actual valuation. 


This, as we understand it, is the interpretation that is and has 
been given to this section in practical operation of all the counties of 
the state so far as we are advised, and this contemporaneous con- 
struction confirms us in our present views. 
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August 2, 1939 
Mr. G. P. Spence, County Attorney, Franklin. 


In your letter of July 19, you refer to a previous opinion of this 
office, issued July 8, 1939, construing Section 77-1902 and ask whether 
or not the offsets permitted by said section may be construed so as to 
permit the payment of school district taxes with warrants issued by said 
district. 


The authorities generally agree that in the absence of statute taxes 
can be paid in money only. There is no common law right of offset in 
favor of a taxpayer for the reason that a tax is not regarded as a 
debt in the ordinary sense of that term. Nebraska recognized this 
rule when thev passed Section 77-1902 granting the right of offset in 
the instances therein enumerated. We have searched the statute quite 
thoroughly and find no authority for extending the right of offset to 
school district warrants. On the contrary, we find the following 
language, to-wit, “all taxes collected for the benefit of pubic schools 
shall be paid in money, and shall be subject to che order of the board 
of education,” which language appears as Sections 79-2527, 79-2624 and 
79-2723. It is quite clear from the foregoing that the Legislature did 
not intend for anyone to pay his school district taxes with warrants 
issued by the school district. This being the declared public policy of 
the state, we must hold that the holder of a registered warrant cannot 
use it in payment or as an offset to his school district taxes. 


April 12, 1940 
Mr. W. Keith Peterson, County Attorney, Center. 


Reference is made to your communication of March 4th and your 
explanatory communication of April 4th wherein you ask for the opinion 
of this office upon the following facts: 


“The school district in Knox County, Nebraska, in June of 
1939 upon proper notice voted unanimously to levy four mills 
a year for a period of four years for school building purposes 
under Section 79-216 of the Compiled Statutes of Nebraska for 
1929. The procedure and the levy were approved by the County 
Board of Knox County in July and a four mill levy was levied 
for the tax year 1939. Later on it was discovered that the levy 
was in excess of the statutory limit. The statutory limit being 
two mills a year. The question now before us is whether or not 
it is necessary to institute an action in equity to have this levy 
set aside, or whether the electors of the school digtrict can at 
a meeting of the electors had pursuant to proper notice, cancel 
and rescind the former action and vote at that meeting a legal 
levy.” 


It is our opinion that this levy is valid up to two mills, and that the 
excess over two mills, being beyond the statutory limit, is void. 


In this circumstance, we believe the situation might be handled in 
either of two ways: First, as you suggest, the electors of the school 
district might, at a meeting properly called and pursuant to proper 
notice, cancel and rescind the former action and vote a legal levy. 
Second, we believe it would be the duty of the county commissioners, if 
it is satisfied that the requirements of the law have otherwise been 
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substantially complied with (Section 79-216, C. S. 1929) to make an 
order directing that the levy be made, but only to the lawful extent of 
two mills. 


SECRETARY OF STATE 
April 6, 1942 
Honorable Ray C. Johnson, State Auditor. 
You say: 


“John B. Quinn, Deputy Secretary of State, filed his bond with 
this office the tenth day of January, which bond in the sum 
of $10,000.00 was approved by your office and the Governor. 


“Mr. Quinn called my attention to the fact that recent laws 
have lowered the bond of the Deputy Secretary of State to 
$5,000.00, and he would like to substitute the $5,000.00 bond 
for the one now on file in the amount of $10,000.00, which 
bond would also have to be approved. 


“May I have your opinion whether or not we can accept the 
$5,000.00 bond in place of the one now on file?” 


Under the provisions of Section 12-119, C. S. Supp. 1941, the 
Deputy Secretary of State is required to give a bond in the sum of 
$5,000.00. Therefore, the bond of $10,000.00 which you state was given 
by Mr. Quinn in qualifying for his office is in a greater amount than 
that required by law. We are, therefore, of the opinion that you may 
properly accept a new bond in the amount of $5,000.00 and show a re- 
lease of the provisions of the previous bond for acts which may occur 
thereafter as of the date of the filing of the new, or you may accept a 
rider to be attached to the present bond showing that the amount of the 
bond has been reduced to $5,000.00, and this would become effective as 
of the date of acceptance thereof. 


SECURITIES 
February 8, 1941 
Department of Banking. 


In your letter of January 27 to Wade R. Martin, Superintendent of 
the Department of Banking, which was transmitted to us under even 
date for our opinion, you say: 


“Under the provisions of Section 8-209 Compiled Statutes of 
Nebraska ‘Any company organized to do business under this 
article shall, before it commences to transact business, make a 
deposit with the Department of Banking of cash or approved 
securities * * * 


“Section 8-210 provides ‘Such securities shall consist of gov- 
ernment, state, municipal, or other bonds, or bonds or notes 
secured by first mortgages on improved real estate in the 
State of Nebraska, or other securities which constitute a legal 
investment for said corporation which may be approved by the 
Department of Banking * * * 
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“This department holds on deposit securities not only from 
State chartered Trust Companies but also securities from Na- 
tional banks who are transacting a Trust business and in- 
cluded with and shown as a deposit on the records of this 
department are a few Joint Custody Receipts. 


“These Joint Custody Receipts are issued by the Federal Re- 
serve Bank of this district, who actually hold the securities, 
jointly to the National bank qualifying to act in a fiduciary 
capacity and the Superintendent, Department of Banking, State 
of Nebraska. In order to effect a release and delivery of any 
securities under one of these joint custody receipts requires 
the signature of the Superintendent, Department of Banking 
and also the signature of the President or Cashier of the Na- 
tional Bank who own the securities. 


“The question arises as to whether or not the acceptance of a 
joint custody receipt by this department would constitute a 
deposit of securities as required by statute.” 


That the securities provided to be deposited under Section 8-209 are 
intended to be pledged with the department as securities for the faith- 
ful performance of its duties toward the public is evidenced by Section 
8-212, C. S. Supp. 1939, to which reference is made. It is a general rule 
that to be effective as a pledge the property must be delivered and de- 
livery must be clear’ and unequivocal and pass exclusive control and 
dominion to the pledgee. 49 C. J. 913. It would seem that securities 
held under joint custody receipts are actually held by the Federal Re- 
serve Bank and in order to obtain actual custody of these securities the 
signature of an officer of the owner of the securities must be obtained. 
This would not fulfill the legal conditions of a pledge and we do not 
believe it to be in accordance with the provisions of the statute re- 
quiring that the securities to be on deposit with your department. We 
are of the opinion that the securities must be within your sole and ex- 
clusive custody so that you may have them in hand at all times and no 
one else will have any dominion or control over the same. 


Trusting this answers your interrogatory. 


SEEDS 
October 13 ,1939. 


Department of Agriculture and Inspection. 
Reference is made to your communication of September 22. 


You call attention to the fact that Article 18 of Chapter 81, of 
the Compiled Statutes of Nebraska for 1929, as amended, prescribes 
tolerances as to the maximum amount of noxious weed seeds, including 
bindweed and Canada thistle, which may be allowed in agricultural 
seeds, and that Article 17 of Chapter 2, of the Compiled Statutes Sup- 
plement for 1937, prohibits the sale of any seed containing bindweed and 
Canada thistle seeds. You ask if the Director of your Department has 
authority to include the prohibitory features of the latter act in Rules 
and Regulations promulgated for the enforcement of the former act. 


In our opinion, the Director does have such authority. The weed 
eradication law, Article 17 of Chapter 2, Compiled Statutes Supple- 
ment for 1937, is a part of the law of this State with reference to seeds, 
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and is entitled to the same weight and the same enforcement as the 
seed law. The Director would have no authority under the seed law 
(Article 18 of Chapter 81, C. S. 1929) to permit a violation of the weed 
eradication law, and it seems to follow that any regulations made by the 
Director of your Department under the authority conferred upon him by 
the seed law should conform to the requirements of all laws on the sus- 
ject of seeds whether contained in the particular act or not. 


SOLDIERS 
July 3, 1939 
Board of Control. 


You have inquired whether or not the wife of a veteran is eligible 
for admission to the Nebraska Soldier’s Home when the veteran is not a 
member of the Home. 


Section 80-301, C. S. Supp .1937, provides, in part, as follows: 


‘“e # + and also the wife of any such persons admitted to such 
home, who has attained the age of fifty years and who shall 
have been married to such occupant for at least ten years 
before such entrance into the home, * * *” 


When the soldier’s homes were provided for in 1887, the wives of 
honorably discharged ex-soldiers were eligible as members. In 1891, 
the law was changed to read that wives of such soldiers who had at- 
tained the age of fifty years were eligible. In 1919, the law was 
amended so that the wives of living veterans were no longer eligible, 
probably because the state did not have facilities to take care of all 
those who might be eligible for admission on account of the World War. 
This remained the law until 1935, when the law was broadened by the 
addition of the language above quoted . It is our opinion that under the 
law as it is now worded only those wives of veterans who are admitted 
to and are occupants of a sodlier’s home are eligible for admittance 
thereto and then only if they are at least fifty years of age and have 
been married to the veteran for ten years. 


July 3, 1940 
E. D. Beech, County Attorney, Pierce. 
We have yours of recent date in which you say: 


“T have received the following letter from the Chairman of the 
Soldiers Relief Commission of Pierce County, Nebraska: 


‘A world war veteran who moved from Pierce County to Madi- 
son County in the past four or five months has applied to me 
as Chairman of the County Sailors and Soldiers Relief Com- 
mission for assistance. 


‘Tam of the impression that he is not a legal resident of Pierce 
County as required by the law pertaining to the Soldiers and 
Sailors Relief Fund. 


‘I would appreciate very much your opinion as to whether or 
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not this party is a legal resident of Pierce or Madison County 
and if and how he is entitled to-relief from the Soldiers and 
Sailors Relief Fund of Pierce County.’ ” 


“After receiving this letter, I made some investigation of the 
law and talked to the Chairman of the Commission by tele- 
phone, and ascertained that he was desirous of obtaining a 
definite opinion by which the Commission should be controlled in 
granting or withholding aid in this particular case, as well as 
future cases, and after some discussion, we concluded that the 
question involved was of sufficient importance from the stand- 
point of the entire State to refer the matter to your office 
for an official opinion.” 


We have made an examination of the statutes of this state with 
reference to the above inquiry, and we find that a Soldiers Relief Com- 
mission is created in each county under Sections 80-104 to 80-106 of 
the 1929 Compiled Statutes. The effect of these sections of the statute is 
to create in each county a commission with the duty imposed upon it to 
investigate indigent ex soldiers, sailors and marines in the County who 
are entitled to relief. These sections of the statute do not set forth the 
qualifications of the proposed recipients, but a further examination of 
the statute discloses that Statute 77-1801 of the 1939 Supp. contains 
among others the following provision: 


‘ce * * The county boards of the several counties of this state 
are hereby authorized to levy a tax not exceeding three-tenths 
of one mill upon the taxable property of their respective coun- 
ties, to be levied and collected as now provided by law for the 
assessment and collection of taxes for the purpose of creating a 
fund for the relief and for the funeral expenses of honorably 
discharged indigent soldiers, sailors, and marines, and the in- 
digent wives, widows and minor children, not over fourteen 
years of age in the case of boys, and not over sixteen years of 
age in the case of girls, of such indigent or deceased soldiers, 
sailors, and marines having a legal residence in said county, 
and labor tax as provided in the following section: * * *” 


The following section referred to in the above quoted portion in 
Section 77-1802 of the 1929 Compiled Statutes, and this provides that 
honorably discharged veterans who are disabled or receive disability 
compensation shall be exempt from the payment of poll tax. 


The question as presented would seem to turn upon the construc- 
tion to be given the term “legal residence.” In a check of the residence 
requirements throughout the statutes we find that different provisions 
are made for various kinds of situations. For pauper relief a legal 
settlement is required for a specified time. For blind relief a specified 
time is set forth, etc. But the Legislature did not see fit to impose any 
particular length of time as to residence upon a recipient of Soldiers 
Relief Commission fund. The only qualification, apparently, being that 
he be an honorably discharged soldier, sailor or marine, and of “legal 
residence” within the county. There is no definition of the term 
“legal residence” in the statutes to supply all kinds of cases, and we 
must, therefore, construe the term “legal residence” to mean that resi- 
dence which would confer upon the person all rights of citizenship 
within the state and county; in other words, the qualification of a voter, 
or six months residence within the state, forty days within the county, 
and a citizen of the United States. This is as defined in Section 32-102 
of the 1929 Compiled Statutes, and Section 32-732 of the 1929 Compiled 
Statutes defines residence to be ‘“‘that place shall be considered and held 
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to be the residence of a person in which his habitation is fixed without 
any present intention of removing therefrom, and to which, whenever 
he is absent, he has the intention of returning. * * *” 


From a consideration of all of these various provisions we are of the 
opinion that to entitle an otherwise qualified recipient of the Soldiers 
Relief Fund to relief, said recipient should have the qualifications as set 
forth in the statute for a voter as to residence within the state and 
county. 


SMALL LOAN ACT 
October 11, 1941 
State Board of Equalization & Assessment. 


With reference to the proceeding pending before your board having 
for its purpose the appointment of a special assessor to reassess the in- 
tangible personal property of certain persons, firms and corporations 
under the provisions of section 77-304, Compiled Statutes 1929 as 
amended, you have made request that this office advise you whether 
these persons, firms and corporations should be assessed under section 
77-701, Compiled Statutes 1929, or under section 77-702, Compiled 
Statutes Supplement, 1939. This request was made at the conclusion 
of « hearing held for the purpose of permitting the said persons, firms 
and corporations to show cause why a special assessor should not be ap- 
pointed to assess their property as provided in section 77-304 aforesaid. 


This office has reviewed the previous opinions rendered relating to 
this matter, and has also had the benefit of briefs submitted by inter- 
ested parties, but is constrained to adhere to its determination that the 
instant parties must be assessed upon their intangible personal property 
under the provisions of section 77-701, Compiled Statutes 1929. 


It would be out of place in an opinion to attempt to analyze and 
meet all the arguments which were submitted by adverse parties, or do 
more than to give the general principles which have governed us in 
arriving at this conclusion. To do otherwise would extend this opinion 
beyond all reasonable limits and make of it a brief, rather than an 
opinion. 


The taxation of intangible property, uniform as to class, was au- 
thorized as a result of the amendment of the constitution in 1920. See 
article VIII, section 1, constitution. Pursuant thereto, chapter 133, Laws 
1921, was enacted, containing a general redraft of the revenue laws of 
the state, and containing article VIII dealing with intangible property. 
Intangible property was divided into two classes, each taxed at a special 
mill rate as distinguished from tangible property. 


There was carried into this article a special section referring to the 
assessment of shares of capital stock of certain corporations, being, 
to wit, section 4, article VIII thereof. 


This section had its original in section 56, chapter 73, Laws 1903. 
Its original purpose was to comply with the provisions of section 548, 
Title 12, U. S. C. A. and to provide for the taxing of state and national 
banks and similar corporations upon their shares of capital stock instead 
of upon their property. 


As carried into the 1921 law it provides for a separate classifica- 
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tion as to the shares of stock in the financial institutions enumerated 
but more important than this, it, in effect, exempts the intangible prop- 
ery of such corporations by providing that the tax levied upon their 
shares of capital stock shall be in lieu of all other taxes upon any of 
their personal property, whether tangible or intangible. Section 1 of 
article VIII, chapter 133, Laws 1921, was carried forward into the 
Compiled Statutes of Nebraska for 1922 as section 5684, and into the 
Compiled Statutes of 1929 as section 77-701. 


Section 4 was carried forward into the 1928 Compiled Statutes as 
section 5887, and appears in the 1929 statute as section 77-702. The 
section was amended in 1931, but the amendment is immaterial for the 
purposes of the present discussion. 


It was insisted at the hearing that the persons, partnerships and 
corporations affected are all entitled to be assessed under the provisions 
of section 77-702. 


It must be quite apparent that it would be impossible to assess three 
of the nine entities affected under the provisions of section 77-702. Curry 
W. Watson is an individual, as is F. R. Hussong, and the Federated 
Finance Company is a copartnership. They have no shares of capital 
stock. 


It was suggested at the argument that as to them the term “shares 
of stock” as used in the statute might be construed to mean invested 
capital. This, however, would be contrary to the express holdings of 
our supreme court in at least two adjudicated cases. In Re First Na- 
tional Bank of Aurora, 171 N. W. 912, and Peters Trust Company v. 
Douglas County, 184 N. W. 812. 


It is contended that the corporations affected would be discrim- 
inated against if assessed as individuals under section 77-701 instead 
of as banking or similar corporations under section 77-702. We know of 
no way, however, in which a discrimination of some kind may: be 
avoided, unless we find that section 77-702 is broad enough in its terms 
to cover all individuals, firms, and corporations represented in the in- 
stant proceedings. 


It was insisted by counsel for those appearing at the hearing that 
this is the case, but this conclusion we find ourselves unable to agree 
with. 

It is true that the parties affected are all engaged in what is known 
as the small loan business, but that is as far as they possess a common 
denominator. Two of them are individuals, one a partnership, and six 
are corporations. It is insisted that they are all what might be termed 
“loan companies.” However, our statutes are silent so far as a recogni- 
tion of that classification is concerned. We have no legislative defini- 
tion of a loan company, neither have we any statutes providing for the 
organization of any special class of corporations or associations to be 
known under that title or designation. 


What is known as the small loan business had its inception in 1915 
when by chapter 204 of Laws 1915 a law was passed permitting, under 
certain circumstances, the exaction of a rate of interest on loans higher 
than the rate otherwise permitted by law. Section 77-702 goes much 
further back than 1915. 


By reason of the doctrine that a state may not tax a federal in- 
strumentality except as permitted by act of congress, the congress of 
the United States enacted section 548, Title 12, U. S. C. A., above re- 
ferred to. This purported to permit the states to tax the shares of stock 
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of a national bank provided the same were taxed at a rate not in 
excess of that exacted upon other moneyed capital which might be 
loaned in competition therewith. 


Section 77-702, both in its original form as section 56 of the revenue 
law of 1903, and at all times since, has been designed to comply with the 
federal statute and to lay a tax, not upon the property of a bank or 
similar institution, but upon its shares of stock. It therefore does not 
tax the intangible property of a bank, for example, as such, but in- 
stead taxes the shares of stock in lieu of taxing other property. 


We have been to some pains to ascertain what the form of this 
statute was originally, and how it has been carried through the subse- 
quent statutes. We find that originally it included “every bank or 
banking association, loan and trust, or investment company.” It is not 
contended that any of the institutions affected are banks or banking 
associations, but it is contended, as we understand it, that the term 
“loan and trust, or investment company” should be construed as though 
there were an “or” substituted for “and.” In other words, as though 
the section covered loan companies, trust companies and investment 
companies. 


It should always be kept in mind that there were no small loan 
businesses when this act was adopted in 1903, at least none sanctioned 
by the law. « 


The term “loan and trust company” is a well recognized designation 
referring to a particular class of corporations. See 9 C. J. S. 1044. 
Our statutes contained provisions authorizing the formation of corpora- 
tions to act as loan and trust companies, and we think it is only fair to 
assume that the legislature of 1903 intended to include such companies, 
and such companies only in section 56 of the 1903 statute. 


Likewise, as pointed out in Bressler v. Wayne County, 84 Neb. 774, 
and in the opinion of Mr. Ayres of this office, of date April 26, 1926, an 
investment company belongs to a class of financial institutions whose 
primary purpose is to buy and sell or trade in certain evidences of value, 
rather than one which loans money to an individual upon security. 


No one has had the temerity to contend that the institutions in 
question are either banks or banking institutions. 


We are, therefore, brought to the conclusion that such institutions 
as those before us at the present time were not within the purview of 
the original section. 


Neither has there been any argument made to us that would lead 
us to believe that the legislature has, in any way, by any effective 
means extended the scope of this section so that it may be justly held 
to include any other type of corporations than those originally contained 
therein. 


We are not unmindful that it was urged at the hearing that the 
taxing authorities of the state have assumed to construe the taxing 
provisions of the state as to intangible property; that a certain form of 
schedule had been prescribed for use by small loan companies, both in- 
dividuals, partnerships and corporations similar to that used by banks, 
and that this is uniformly used in such assessments. Counsel went so 
far as to contend that where such a situation presented itself no change 
could be made in the method of assessment except on warrant of a 
legislative mandate. 


Without expressly challenging this statement of the law which we 
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think bears in itself its own infirmities, we would respectfully point 
out that the tax schedules of so called small loan businesses as re- 
turned in Lancaster County and in the possession of the state tax com- 
missioner at the time of this hearing, show conclusively that there has 
been and is no uniformity in the taxation of small loan agencies, 
whether the same be individuals, copartnerships or corporations. There 
is attached hereto an analysis of such schedules showing the name, 
classification, type of schedule and claimed authorized capital of each 
of the so called small loan agencies doing business in Lancaster County. 
It will be observed that one of the individuals has filed a bank schedule 
and two have filed personal schedules; and at least four of the corpora- 
tions have filed personal property schedules. 


From this showing it would not appear that there is any such uni- 
formity in the method of taxation of small loan agencies as was indi- 
cated by the claim of counsel. 


March 20, 1942 
Honorable Wade R. Martin, Director, Department of Banking. 
You say: 


“Section 45-146, C. S. Supp. Nebr. 1941, provides in part as 
follows: ‘The licensee shail give to the borrower a receipt for 
each payment on principal or charges, and such receipt shall 
specify the amount applied to each principal, interest and ser- 
vice charge.’ 


“We have found that some licensees have failed to mail to the 
borrower a receipt for the payments where such payments 
were made by mail. We would like your opinion or interpreta- 
tion of this part of the act to determine whether or not it is 
compulsory for the licensee to mail to the borrower a receipt 
for such payments. 


“We attach hereto copies received from various states relative 
to this particular question. Statutes of these various states 
are quite similar to ours.” 


We are of the opinion that the statute requiring the licensee to give 
the designated receipt to the borrower is mandatory regardless of the 
manner in which payments are made and that therefore if payments are 
accepted by mail a receipt must be mailed to the borrower. 


SOIL CONSERVATION 
October 1, 1942 
Soil Conservation Committee, State of Nebraska. 


We have your request for an opinion with regard to the Rules of 
your Committee in Conducting Referenda. Your question particularly 
relates to the rules as they relate to the heirs of an estate who own 
land within the district. It is our opinion that the best wording of 
your rules would be to make them read: “Heirs of an estate shall each 
be entitled to one vote if title to the lands in the proposed territory 
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vests in them.” Your former rule might be subject to several construc- 
tions; but, if the rule is changed as above suggested, then there can be 
no question about the matter. As if a man dies intestate, his real 
estate immediately vests in the heirs subject to certain other rights 
which we do not feel would concern the district. 


As to your further inquiry as to the other proposed wording: ‘Heirs 
of an estate in whom title vests upon death of an ancestor shall each be 
entitled to one vote if the lands lie within the proposed territory.” It 
seems to us that this wording would be equally effective with the other 
proposed wording, so that we can see no reason why either one of 
those forms should not be adopted. 


October 1, 1942 
Soil Conservation Committee. 


We have your request for an opinion on three questions relating 
to the finances of the district and we will try to answer them in the 
form given. 


Your first question is: 


“1. Is it necessary for the districts to obtain surety bonds for 
their supervisors? If so, may these bonds be secured locally, 
or is it necessary to obtain them from a bonding company? 


May the Committee, within the limits of the law, pay the 
premiums on these bonds from the State appropriations, upon 
submission of proper vouchers, or should these premiums be 
paid from the funds accumulated by the individual districts?” 


In answer to these questions it seems to us that the statute con- 
templates the supervisors handling funds and if so, it is our opinion 
that the statutory provision contained in 2-1907, Compiled Statutes 
Supplement, 1941, would require their bonding as the statute says: 


“The supervisors shall provide for the execution of surety bonds 
for all employees and officers who shall be entrusted with 
funds or property.” 


Surely the supervisors are officers and if they are entrusted with prop- 
erty or funds, the statute contemplates their bonding. As to the second 
part of this question, inasmuch as the statute is silent, they are not 
required to secure them from a bonding company but a bonding company 
certainly is the most satisfactory as individual sureties frequently 
become insolvent and the bonds become valueless. As to the third ques- 
tion, inasmuch as the district is the beneficiary of these bonds and 
there seems to be no limitation in the statute, it is our opinion that they 
may properly pay these premiums where they have funds accumulated 
by the individual districts. It is our opinion that they cannot be paid 
out of the state appropriation. 


Your’ second question is: 


“2. Would the funds acquired by each of the districts be con- 
sidered as ‘contributions’ under the law; and, if so, should these 
figures be made a part of the Committee’s report to the Gov- 
ernor and be considered in their budget request? If they are 
considered as a part of the budget these funds should, of course, 
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be allocated back to the individual districts for maintenance 
and operations cost.” 


It is our opinion on this proposition from a contemplation of the 
whole act that these funds would be considered contributions and as 
such, they should be made a part of the committee’s report to the Gov- 
ernor and be considered in their budget request. As to their allocation 
back to the individual districts, that is a matter for the Legislature. 
We agree that it would be advisable. 


As to your third question: 


“3. The equipment and technical services made available for 
erosion control by the Soil Conservation Service is furnished to 
the districts, through a memorandum of understanding, and 
not to the State Soil Conservation Committee. Do you feel that 
it was the intent of the Legislature that these figures be show. 
on the Committee’s report?”, 


we think that from a consideration of the whole act, it was the intent 
of the Legislature that these figures be shown. 


Trusting that this answers your inquiry. 


SPECIAL ASSESSMENTS 
February 7, 1940 
Mr. E .D. Beech, County Attorney, Pierce. 
Reference is made to your communication of January 10. 


You recite that your county in 1937 purchased at delinquent tax 
sale real estate upon which taxes for three or four years were delinquent; 
that some of this property is situated within cities and villages having 
street improvement districts for which special assessments have been 
levied; that all delinquent street improvement assessments were in- 
cluded in the tax sale certificates taken by the county and that assess- 
ments becoming delinquent since the issuance of the certificate have 
been purchased by the county as subsequent assessments. Other in- 
stallments, although levied, are not yet delinquent and your county 
now plans to foreclose these certificates under Section 77-2039 or Section 
77-2041, C. S. Supp. 1939. 


You ask whether upon the completion of the foreclosure action un- 
paid installments of special assessments which are not delinquent at the 
time the foreclosure action is commenced will be and remain liens upon 
the land, or whether the lien of such installments is extinguished by the 
foreclosure proceeding . 


You first ask whether we have any difference of opinion depending 
upon whether you proceed under one or the other of the above cited 
sections of the statute. 


In the first place, we are of the opinion that having purchased these 
several parcels of land at tax sale and taken out certificates of sale 
therefor, it would be impossible for you to proceed under Section 77- 
2039, C. S .Supp. 1939, which deals exclusively with the foreclosure of 
the tax lien which the county has irrespective of a tax sale by the 
treasurer. 
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Be that as it may, however, it is our opinion that an unpaid in- 
stallment of a special assessment which was not due at the time of the 
commencement of the foreclosure action is not affected in any way by 
the foreclosure proceeding and is not extinguished thereby. 


Section 77-2039, C. S. Supp. 1939, provides as follows: 


“cs * * The purchaser shall pay all taxes which may thereafter 
be levied against the parcels purchased by him, as the same 
shall fall due. The Treasurer shall issue a temporary receipt 
therefor which shall accurately describe the property upon 
which taxes have been paid. The purchaser shall then file his 
receipt for taxes paid with the Clerk of the District Court, who 
shall receive no fee for the filing thereof. The owner of the 
fee or any person having a legal interest in any separate parcel 
may redeem at any time within two years from the date of the 
sale thereof, by paying to the clerk of the Court the amount 
of taxes found due thereon, the amount of subsequent taxes 
paid by the purchaser, as the same appear from the records of 
the Clerk of the District Court, interest on such amount at 
seven per cent per annum, and a proportionate share of the 
costs to the date of redemption. At any time after the expiration 
of two years the court shall, on motion of the county attorney, 
examine the proceedings, and, if they are found to be correct, 
and if the subsequent taxes have been paid to date, shall make 
and enter an order of confirmation, and shall direct the sheriff 
to make and deliver to the purchasers without further cost to 
them, a sheriff’s deed for any real estate not redeemed. No 
sales shall be confirmed and no need shall be ordered by the 
Court until all taxes accruing subsequent to the foreclosure 
have been paid. The delivery of such deed shall pass title to 
the purchaser free and clear of all liens of every nature what- 
soever, and the interest of all persons over whom the court had 
jurisdiction. From the proceeds of the sale of any separate 
parcel the costs charged thereto shall first be paid. The balance 
thereof, or so much as its necessary, shall be paid to the govern- 
mental subdivisions entitled thereto to discharge of their claims. 


If a surplus remains after satisfying all costs and taxes 
against any particular parcel it shall be paid by the Clerk of 
the Court to the person entitled thereto. If the proceeds are 
insufficient to pay the costs and taxes, the amount remaining 
shall be prorated among the governmental subdivisions. In any 
event the proceedings shall operate as a release of such parcel 
from all liens for the taxes included therein.” 


With reference to this statute the Supreme Court said in Douglas 
County v. Ralston, 277 N. W. 341: 


“Under the statute, only taxes delinquent may be included in 
the petition. If, as appellant contends, she is not required to 
pay the taxes levied before suit commenced but not delinquent, 
as a condition precedent to confirmation, and that upon con- 
firmation she gets a title free and clear of all liens of every 
nature whatsoever, then the taxes levied but not delinquent 
became automatically canceled, and the property relieved of all 
lien or claim therefor. Such could not have been the intention 
of the legislature in the passage of the law. The general pur- 
pose of the act evidently was to provide a means whereby the 
delinquent taxes might be cleared up and the lands placed back 
on the tax list as revenue producing property. Where any other 
reasonable construction is possible, it should not be so construed 
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as to afford a means through which property may be relieved 
from its just burden of taxation. When this section is con- 
sidered in its entirety, there appears no difficulty in recon- 
ciling the different provisions so as to accomplish the intent 
and purpose of the legislature.” 


Although the Court later in the opinion said that the-question of the 
effect of the foreclosure on installments of special assessments not 
included in the proceedings was not presented by the record, the above- 
quoted language indicates the trend of judicial thought on the matter. 


Other cases which lead the mind to the same conclusion are City of 
Sanford v. Dial, 104 Fla. 1, 142 So. 233; Blythe v. Pratt, 171 Okla .2, 
41 P. (2d) 895; McAnnally v. Little River Drainage District, 325 Mo. 
348, 28 S. W. (2d) 650. 


Section 77-2040, C. S. Supp. 1939, provides that a tax sale certifi- 
cate may be foreclosed and the land sold for “the satisfaction thereof 
(of the lien evidenced by the certificate) and all prior or subsequent tax 
liens thereon.” 


Section 77-2041, C. S. Supp. 1939, one of the sections under which 
you are considering bringing your action, contains no language which 
enlightens us particularly on the question involved although it does 
provide that the Clerk of the District Court, in disbursing the proceeds 
of the sale, shall pay them to the County Treasurer, “not however, ex- 
ceeding in amount the taxes found due in such decree, with interest 
thereon” etc. 


Section 77-2046, Compiled Statutes of Nebraska for 1929, a section 
which would be applicable to a foreclosure under either of the above 
cited statutes, provides in part as follows: 


“* * * Upon confirmation of sale the clerk of the district court 
shall certify to the county treasurer the year or years for the 
taxes of which each tract or lot of land was sold, and the 
treasurer shall thereupon cancel the taxes for such years.” 


We are, therefore, constrained to the opinion that unpaid install- 
ments of special assessments, not yet delinquent at the time the fore- 
closure is commenced, cannot be affected by the foreclosure proceeding. 


STATE 
June 13, 1940 
Board of Control. 
We have yours of June 3, in which you say: 


“On May 8, 1940, one of our Prison Industry trucks, while 
in the grounds at the Institution for Feeble Minded at Beatrice, 
Nebraska, backed into a car owned by Mr. L .E. Shreve and 
damaged one of the doors of his automobile to the extent of 
$9.00. The Prison Industries truck was hauling lumber at the 
time, and one piece of a 4 x 6 timber protruded some distance 
from the rear of the truck, which came into contact with 
Mr. Shreve’s automobile, causing the damage mentioned. Mr. 
Shreve carried insurance which took care of the repairs to his 
car and has been reimbursed the $9.00 by the insurance com- 
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pany. Now the State Farm Insurance Companies of Bloom- 
ington, Illinois, have presented a claim to the Board of Control 
in the amount of $9.00 to cover this loss. 


“Will you please advise us whether or not the Board of Control 
is liable for these damages and if so, what funds are to be 
used for payment. 


“For your information we ar enclosing a copy of the claim 
filed by the Insurance Company.” 


Reference to the letter and statement attached discloses that the in- 
surance carrier has paid and become subrogated to 80% of the claim. 


There is no statute making the state liable for damages caused by 
negligence of its employees, hence the state could not be sued on this 
claim. Shear v. State, 117 Neb. 865. 


The claimant and his insurance carrier would, therefore, be relegated 
to the legislature for relief. 


STATE EMPLOYEES 
April 16, 1941 
Honorable O. M. Olson, Commissioner of Labor. 


Section 48-602, C. S. Supp. 1939, relating to the appointment of a 
director of the Nebraska State Employment Service contains the fol- 
lowing language: 


“The Governor, with the consent of the Legislature, is author- 
ized and empowered to appoint a Director of such division * * *. 
Provided, that no director or officer shall be appointed save 
and unless such person or persons so appointed have been a 
citizen and resident of the state of Nebraska five years next 
before the date of such appointment. * * *” 


You inquire as to “whether or not an unmarried person without 
dependents, being now an applicant for appointment and who, up until 
about three years ago, had for several years been a resident and citizen 
of Nebraska, but who at that time departed from the State of Nebraska 
and continued to be absent therefrom ever since, but who claims, never- 
theless, that it was his intention to keep Nebraska as his home, would 
quality as being a citizen and resident of the State of Nebraska five 
years next before the date of such appointment.” 


The word “resident” has no uniform meaning in law and this is 
true also as to the word “citizen”. There are hundreds of definitions 
of the term “resident” and they vary with context or subject matter 
involved. Many decisions of courts could be quoted which would appear 
to hold that the person referred to in your question is a resident and an 
equal number of decisions could be quoted which would appear to hold 
to the contrary. Under the circumstances, in the absence of a yardstick 
furnished by our own Supreme Court for measuring these words as 
used in this particular statute, it is impossible for anyone to lay down 
a rule which will narrowly define the boundaries of the status of a 
“resident and citizen” within the purview of this statute. 


The facts in a given case may so clearly indicate that a person is 
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or is not a “resident and citizen’ that all persons would have to reach 
the same decision. In another case, the facts may be such that two 
equally reasonable and impartial persons would reach different con- 
clusions. To resolve this dilemma there must be some person in whom 
is lodged the final power and discretion of determination. This statute 
gives the power of appointment to the Governor with the consent of 
the Legislature, and consequently it seems reasonable to believe that he 
is the one to determine in the exercise of a wise discretion the eligibility 
of a prospective appointee in cases where there is doubt. If this were 
not true someone else wouJd be assuming to exercise a part of the 
power lodged specifically in the Governor by the statute. 


We understand the person referred to by you has not been out of 
this state for a temporary purpose such as attending school or holding 
public office with free periods spent in Nebraska and probably under 
the facts outlined by you all would agree that he has not been a “resi- 
dent and citizen’ of Nebraska five years next before this date within 
the meaning of the statute involved. If other facts are discovered 
which raise a doubt as to his status, a decision by the Governor would 
certainly be held to determine the question. 


June 11, 1941 
Mr. O. M. Olson, Commissioner of Labor. 


In your communication of May 26 you enclose a letter from a 
finance company informing you of the assignment of unearned salary 
to the finance company by an employee of the labor department. You 
also enclose the opinion of John E. Sidner, general counsel of the un- 
employment compensation division, which is a response to your ques- 
tion to him regarding the validity of such an assignment. 


Mr. Sidner concludes “that such assignment is void as against pub- 
lic policy and need not be recognized.” I agree with him, and although 
he cites respectable authority, I want to elaborate just a little on the 
state of the authorities in Nebraska. 


The only case that is directly in point is First National Bank of 
Columbus v. State, ex rel. O’Brien, et al., 68 Nebraska 482. Mr. Sidner 
mentions the case. The case was decided in 1903. The following ex- 
cerpt from the opinion sufficientdly indicates the factual situation: 


“In the case at bar the assignments were made before any of 
the salary assigned had been earned.” 


It might be well to add that the assignor in the case was a county of- 
ficer. In discussing the validity of the assignment the court concluded: 


“It would be difficult to find a proposition more thoroughly 
established in the reports than the invalidity of such transac- 
tions. An assignment of the salary or fees of a public officer 
to be earned in the future is contrary to public policy and void.” 


It should be noted that the foregoing rule is limited to “the salary 
or fees to be earned in the future.” That it does not extend to earned 
salary was expressly passed upon in Woods v. Brown County, 125 Neb. 
692, decided in 1933. The court said: 


“A claim for earned official salary against the county may be 
assigned, and such assignment is binding on the county when 
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the county board is advised of such assignment . 15 C. J. 663.” 


As indicated above, the reason for holding assignments of unearned 
salaries of public employees void was based on public policy. Prior to 
1925 it was not possible to garnish the salary of a public employee, 
because that, too, was contrary to public policy. In 1925 the legislature 
changed the public policy of the state by enacting what appears now as 
section 20-1012, Comp. Stat. Nebraska, 1929. This law permits the gar- 
nishment of the salaries of state, county, municipal and other public em- 
ployees upon the same terms and conditions as other employeees. How- 
ever, by its terms it expressly limits the application of the terms of the 
law to “earnings of such officers and employees which earnings have 
been earned.” 


Thus, it clearly appears that the legislature in abrogating the com- 
mon law as to garnishment clearly restricted the right to “earned” 
salary, and that the court has recognized only assignments which trans- 
fer “earned salary.” As a result we have a public policy which is con- 
sistent on two closely related matters. 


As a result of the public policy in this state the strict common law 
rule which inhibited garnishment of the state and its subdivisions has 
been abrogated. This prevents a public employee from avoiding the 
payment of his honest debts and at the same time it limits the trouble 
to which the state is put in complying with the orders of courts in 
garnishment proceedings to “earned” items of salary. The same is true 
with reference to the application of the rule governing assignments. 


STATE ENGINEER 
August 27, 1941 
Honorable Wardner G. Scott, State Engineer, 
We have yours of recent date in which you say: 


“The Fifty-fifth Session of the Nebraska Legislature appro- 
priated to the Bureau of Irrigation in the Department of Roads 
and Irrigation the sum of $15,000.00, the language of the ap- 
propriation being as follows: 


“Study, Nebraska water resources.’ 
“This is in Section 14 of Legislative Bill No. 222. 


“Will you kindly advise me as to the types of projects or types 
of study that may be carried on under the terms of this ap- 
propriation?” 


An examination of the statutes of this state discloses that the state 
engineer is the directing executive head of the Department of Roads 
and Irrigation, and as such, of course, has under his jurisdiction and con- 
trol the administration of the laws of this state regarding public water 
and its uses. 


The constitution provides, in article 15, section 4: 


“The necessity of water for domestic use and for irrigation 
purposes in the state of Nebraska is hereby declared to be a 
natural want.” 
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Section 5: 


“The use of the water of every natural stream within the 
state of Nebraska is hereby dedicated to the people of the state 
for beneficial purposes subject to the provisions of the following 
sections.” 


The following section referred to in the above has to do with 
the right to divert unappropriated water. These constitutional pro- 
visions are also incorporated in the statutes of the state. As state 
engineer it is your duty to follow the constitution and laws of the state, 
and, in your discretion, to conduct those examinations and investiga- 
tions of the water resources of the state which would assist you to a 
more efficient performance of your duty and the fulfilling of the con- 
stitutional and statutory requirements. 


In 46 C. J. at page 1032 it is said: 


“In addition to powers expressly conferred upon him by law, 
the officer has by implication such powers as are necessary for 
the due and efficient exercise of those expressly granted, or 
such as may be fairly implied therefrom. But no powers will 
be implied other than those which are necessary for the ef- 
fective exercise and discharge of the powers and duties ex- 
pressly conferred and imposed, and where the mode of perform- 
ance of ministerial duties is prescribed no further power is 
implied.” 


There being no specific statutory direction as to the making of a 
study of the water resources of this state, or restrictions on any study 
which in your discretion you deem necessary, it therefore follows that 
such a study may be one which in your discretion is necessary for the 
due and efficient exercise of the powers granted you under the consti- 
tution and laws of the state with respect to the waters of the state. 
Such a study is limited, however, by the amount appropriated by the 
legislature to be expended in such a study. 


STATE GUARD 
March 27, 1942 
Colonel Leo J. Crosby, Headquarters Detachment, First Infantry. 


You ask in your recent letter a number of questions concerning the 
authority of the Nebraska State Guard in the event that they should 
be called out by the Governor in a case where the Governor had de- 
clared martial law. 


We are not briefing this matter as extensively as you suggested 
in your letter for the reason that a number of the questions you ask 
are fully briefed and discussed in A Manual For Courts-Martial, U. S. 
Army, No. 371, which you can obtain from the Adjutant General’s de- 
partment. This manual, among other things, includes the various courts, 
how created, appointive power, who is eligible to serve, number of mem- 
bers and courts, disqualifications of members to serve, jurisdiction, how 
arrests are to be made, who files the charges, who may be present and 
defend, rules of evidence, procedure before trial, particular offenses and 
necessary evidence to convict, how the records shall be kept, disciplinary 
power of the commanding officer, and further contains the Articles of 
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War of the United States Army, duties of trial judge advocates, forms 
for different orders and offenses. This manual also contains citations 
to decided cases and covers some two hundreds pages of printed matter. 


We wish also to suggest that these matters have been well briefed 
in the matter of the packing house strike, which occurred at Nebraska 
City, and the street car strike, which occurred at Omaha. It is our un- 
standing that these records are available in the Adjutant General’s de- 
partment at the State House. 


We will in this opinion cite some of the statutory provisions and 
some of the cases which answer some of your questions. 


One of the Nebraska cases which answers a number of the ques- 
tions in your letter is the case of United States v. Fischer (Neb.), 280 F. 
208, which case arose over the Nebraska City packing house strike, the 
opinion being written by Honorable Judge Munger. 


Section 55-149, Compiled Statutes of Nebraska for 1929, provides 
that when the militia is called out that the militia shall be subject to 
the same regulations and render the same service as required by the 
Nebraska National Guard and receive the same compensation as that 
prescribed at the time of said service for the army of the United States. 


Section 55-402, C. S. Supp. 1941, provides that the Governor is au- 
thorized to prescribe rules and regulations not inconsistent with the 
provisions of this act governing the enlistment, organization, adminis- 
tration, equipment, maintenance, training and discipline of the State 
Guard and provides further that such rules and regulations insofar as 
the Governor deems practical and desirable shall conform to existing 
law governing and pertaining to the national guard and the rules and 
regulations promulgated thereunder. 


In your first question you ask the necessary content of the Gov- 
ernor’s order mobilizing troops and declaring martial law. Section 55- 
152, Compiled Statutes of Nebraska for 1929, provides that the procla- 
mation of the Governor shall set out the county or city in which the 
troops are to serve or any specific portion thereof to be in a state of 
insurrection. The court, in the case of United States v. Fischer, laid 
down the rule that the Governor’s declaration of the existence of a 
state of insurrection is conclusive and that a proclamation describing 
conditions as being lawless and disorderly beyond the control of the civil 
authorities and declaring martial law was equivalent to the declara- 
tion of the existence of that organized resistance to authority known as 
“insurrection” within the constitution and statutes of Nebraska author- 
izing him to call out the militia though the word “insurrection” was 
not used. 


In your second question you ask who is in command of the area. In 
the case of United States v. Fischer, the court held that the military 
commander becomes the controlling authority in the occupied territory 
so far as he chooses to exert it, subject to the laws and usages of war. 


In your third question you ask who can make arrests. In the case 
of United States v. Fischer, the court held that due process of law de- 
pends on circumstances and varies with the subject-matter and the 
necessities of the situation and imprisonment of citizens by a military 
commander may be lawful in some cases. The authority to make ar- 
rests in certain instances is set out in Sections 55-138, 55-141 and 55-184, 
Compiled Statutes of Nebraska for 1929. 


In question four you ask who can prefer charges and in what form. 
In the case of United States v. Fischer, the court held that the mili- 


—T34— 


tary power in occupied territory declared under martial law under 
certain sections of the Nebraska law and constitution extends to trial 
and punishment of offenders against regulations made by the military 
commander and that the power of the military forces is not limited to 
the arrest and detention of offenders against the laws of the state until 
they can be delivered to the civil authorities for trial on the restoration 
of peace and order though the military commander may avail himself 
of the courts as a means of trial instead of instituting tribunals during 
the emergency. The court further held that a sentence of imprisonment 
by a military tribunal instituted by the Governor of Nebraska as to a 
portion of the state in state of insurrection continued after peace is 
declared and order restored. This question is also answered in part by 
Sections 55-138, 55-141 and 55-184, cited above. As to the form of the 
preferred charges, we refer you to the Manual For Courts-Martial in 
which numerous forms are set out in full. 


In question five you ask the status of civil peace officers. From 
the opinion in United States v. Fischer, we believe that the civil peace 
officers are under the command of the military forces if the military 
forces choose to call upon them. Otherwise, they have no authority 
during the existence of the emergency. 


In question six you ask where may prisoners be confined. Section 
55-145, Compiled Statutes of Nebraska for 1929, states that prisoners 
may be confined in the guard house or other place of confinement desig- 
nated by the reviewing authority. 


Questions seven, eight and nine deal with the appointment of mili- 
tary courts, their formation, procedure, ultimate authority, and the 
right of civilian attorneys to appear before these courts on behalf of 
prisoners. All of these questions are answered in full in the Manual For 
Courts-Martial, together with citations of decided cases covering these 
matters. 


In question ten you ask the right of the Guard to commandeer 
quarters, supplies and transportation. We believe it is the duty of the 
state to supply the transportation and supplies for the State Guard and 
that the Guard would have authority to command sufficient quarters 
to carry out its duties in suppressing the insurrection. 


In question eleven you ask concerning the responsibility of the 
state for injury or to death of guardsmen in line of duty. Section 55-181, 
Compiled Statutes of Nebraska for 1929, states that if any member of 
the National Guard is wounded or otherwise disabled or is killed or dies 
of wounds received while doing military duty according to law, in case 
of invasion, insurrection, or disturbance of the peace, he, his widow or 
children shall receive from the state such just and reasonable relief as 
the Legislature shall deem proper. 


In question twelve you ask to what extent is an officer or soldier 
personally liable for false arrest or personal injury to citizens in making 
arrests in line of duty. Section 55-150, Compiled Statutes of 1929, states 
that members of the militia ordered into the actual service of the state 
by any proper authority shall not be liable, civilly or criminally, for any 
act or acts done by them while in the performance of their duty. 


Trusting this answers your inquiries satisfactorily. 
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STATUTE OF LIMITATIONS 
June 29, 1939 
Mr. Raymond B .Morrissey, County Attorney, Tecumseh. 


In your communication of June 15, you request the opinion of this 
office on the following question: Whether, where no complaint has been 
filed since the commission of a felony nine years ago, and the defendant 
has been a fugitive from justice since that time, the Statute of Limita- 
tions has barred a prosecution for the felony. 


Section 29-110 provides that no person shall be prosecuted for any 
felony, with certain exceptions, unless the indictment shall be found 
within three years. The section provides, however, as follows: 


“Nothing herein contained shall extend to any person fleeing 
from justice.” 


The statutes fix no time within which a complaint before the ex- 
amining magistrate must be filed. Its only office is to afford oppor- 
tunity for the issuance of a warrant and a method of providing a pre- 
liminary hearing. The preliminary hearing must be held before the 
information is filed. But there is no requirement that it be filed within 
any definite time. 


It is our opinion that under such circumstances the prosecution 
would not be barred by the Statute of Limitations. 


April 2, 1940 
Mr. W .E. Mumby, County Attorney, Harrison. 


In your communication of March 23rd you request the opinion of 
this office as to whether a judgment in favor of the state and against 
a defendant for costs in a criminal case ceases to be a lien upon land 
of the judgment debtor after the expiration of five years during which 
no execution was issued. 


In our opinion a judgment for costs in a criminal case is a judg- 
ment in favor of the state, notwithstanding the fact that under proper 
circumstances the county is liable for the payment of certain costs in 
criminal cases. 


Section 20-1515, Compiled Statutes of Nebraska for 1929, provides 
that if no execution shall be sued out within five year from the date 
of any judgment, or if five years shall have intervened between the 
date of the last execution issued on such judgment and the time of 
suing out another writ of execution thereon, such judgment, and all 
taxable costs, shall become dormant and shall cease to operate as a lien 
on the estate of the judgment debtor. This statute is a part of the 
Civil Code. 


Whether this statute was intended to apply to judgments in favor 
of the state has not, as you mentioned in your letter, been expressly 
decided by the Supreme Court of this state. You call attention to the 
case of Predohl v. O’Sullivan, 59 Neb. 311, 80 N. W. 903. This case 
rather indicates that the Court at that time was under the impression 
that a judgment does not become dormant so long as it is owned by 
the state. 
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In 34 C. J. 621 the text is: 


“A statute limiting the life of a judgment lien applies to the 
lien of judgments of the Federal Courts sitting within the state, 
but not to a decree establishing a specific lien * * *”, or, it 
seems, to a judgment in favor of the state, the lien of which is 
never lost by lapse of time, although the contrary view has 
been upheld.” 


Although, in the judgment of the writer, there is considerable logic 
to the contrary view, we are of the opinion that a judgment in favor 
of the state for costs in criminal cases does not become dormant under 
the above-cited section of the statute. 


In 1 Black on Judgments 564 the writer says: “The lien of a 
judgment in favor of the state is never lost by lapse of time.” No 
mention of judgments in favor of the state is made in Section 20-1515, 
the substance of which is stated above. 


Ordinarily statutes of limitation do not apply to the state . The in- 
clusion of judgments in favor of the state within the meaning of 
Section 20-1515 would operate to encroach upon the sovereign rights of 
the state. 


In Anstine v. State, 288 N. W. 525, the Supreme Court of Nebraska 
quoted with approval and followed the following language from 2 Lewis, 
Southerland, Statutory Construction (2d Ed.) 953, Section 514: 


“It is a general rule that the state is not bound by the general 
words of a statute, which, if applied, would operate to trench 
(encroach) on its sovereign rights, injuriously affect its capacity 
to perform its functions, or establish a right of action against 
it, unless the contrary is expressly declared or necessarily 
implied.” 


In view of these cases, and the general rule that time never runs 
against the King, we are constrained to the opinion that a judgment for 
costs in a criminal case in favor of the state, never becomes dormant. 


January 20, 1941 
Honorable Tom Lambert, Chairman, Claims & Deficiencies Committee. 


You state: 


“TJ, as Chairman of the Claims and Deficiencies Committee, 
have been asked to get an opinion from you as to whether the 
Statute of Limitations differentiates as to the classification of 
different claims. In other words, the Committee wants to know 
how many years back they have to go in having hearings on 
different types of claims.” 


The only statutory provision limiting the time for the presentation 
of claims against the state is Section 20-218 Compiled Statutes of Ne- 
braska for 1929, the pertinent part of which reads as follows: 


“Each claim and demand against the state shall be forever 
barred unless action be brought thereon within two years after 
the claim arose. * * *.” 


The Supreme Court has said that this limitation applies only to 
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“claims which the state is, or may be, under legal obligation to pay, 
such as the salaries of its officers and employees, the cost of erecting 
buildings and the expense attendant upon the maintenance of its prisons, 
asylums, schools, and other institutions.” 


There is a special procedure for the type of claim which is limited 
by the foregoing statute. 


There is no statute of limitations applicable to the type of claim 
which comes before your committee, hence, it is strictly a matter of 
legislative policy as to whether a time limit is placed upon the filing of 
claims. 


SUMMONS 
June 20, 1940 
Department of Insurance. 
In your letter of June 11 you say: 


“You are hereby requested to give your opinion in writing 
upon the following question of law submitted by this executive 
department, as the answer to which question affects both the 
correct practice of administration, and also concerns the legal 
results to persons, companies, and corporations transacting or 
having transacted the business of insurance in this state. 


Question: Does the Director of Insurance have authority to 
accept and transmit process as statutory agent of a foreign 
corporation which was doing business in this state and which © 
was placed in liquidation and dissolved in its chartering state 
in 1934, prior to the effective date of the amendment to Comp. 
St. Neb., 1929, Section 44-207?” 


Section 44-207 Compiled Statutes 1929, provides: 


“Any foreign or alien insurance company or association, before 
it shall do any business in this state, shall procure a certificate 
of authority to do business in this state as provided by the laws 
of the State of Nebraska and shall file in the office of the 
Department of Trade and Commerce a written appointment of 
the Department of Trade and Commerce to be the true and law- 
ful attorney of such company or association in and for this 
state, upon whom all lawful process in any action or pro- 
ceeding against such company or association commenced in any 
county in this state may be served with the same effect as if 
it were a domestic company having its principal office in such 
county and the Department of Trade and Commerce shall not 
issue a certificate of authority to transact any business of in- 
surance in this state to any foreign or alien insurance company 
or association until such company or association has executed 
and filed in the office of the Department of Trade and Com- 
merce a written appointment of such department as above pro- 
vided. The service upon such attorney after the appointment 
thereof has been made as aforesaid shall be deemed service upon 
the company or association. Service of process against any 
such company or association may be had by serving duplicate 
copies upon the Department of Trade and Commerce, and, upon 
such service being made upon it as such attorney, it forthwith 
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shall mail by registered letter one of such duplicate copies of 
such process to such company or association at its home office, 
or general agency, or in the case of any alien company, to the 
resident manager, if any, in this country, and the registry 
receipt returned by the postal department shall be prima facie 
evidence of the mailing of a copy of such summons to and the 
receipt thereof by the company or association. The Department 
of Trade and Commerce shall keep a record of all such processes 
which shall show the day and hour of service.” 


In 1935 this statute was amended by substituting the Director of 
Insurance for the Department of Trade and Commerce as the statutory 
agent, and adding these words: 


“Such appointment (of the Director of Insurance as agent to 
receive process) and authority shall continue as long as any 
certificate of membership, policy or liability remains outstand- 
ing against the company, corporation or association, in this 
state. The dissolution shall not take away or impair the right 
of any person to commence an action in this state against such 
companies or associations or their statutory successors as agents 
thereof and procure service upon such companies or their 
statutory successors as herein provided for any liability pre- 
viously incurred.” 


It is our opinion that the 1935 Amendment did no more than to 
state with definiteness and particularity, the effect which followed upon 
the appointment of the Director of Insurance or the Departmént of 
Trade and Commerce, under the statute as it existed before the amend- 
ment. 


In the case of Mutual Reserve Fund Life Association v. Phelps, 190 
U. S. 147, 47 L. Ed. 987, there was under consideration a statute of the 
State of Kentucky, which is very like our statute as it existed before the 
1935 amendment, and which is thus set out on page 148 of the Official 
Report (L. ed. 988): 


“Sec. 631. Before authority is granted to any foreign in- 
surance company to do business in this state, it must file with 
the commissioner a resolution adopted by its board of directors 
consenting that service of process upon any agent of such com- 
pany in this state, or upon the commissioner of insurance of 
this state, in any action brought or pending in this state, shall 
be a valid service upon said company; and if process is served 
upon the commissioner it shall be his duty to at once send it 
by mail, addressed to the company at its principal office; and 
if any company shall, without the consent of the other party 
to any suit or proceeding brought by or against it in any court 
of this state, remove said suit or proceeding to any Federal 
court, or shall institute any suit or proceeding against any 
citizen of this state in any Federal Court, it shall be the duty 
of the commissioner to forthwith revoke all authority to such 
company and its agents to do business in this state, and to 
publish such revocation in some newspaper of general circu- 
lation published in the state.’” 


In regard to this statute, the Court, through Mr. Justice Brewer, 
states (p. 158, Official Report, L. ed. 994): 


“This and other kindred statutes enacted in various states in- 
dicate the purpose of the state that foreign corporations en- 
gaging in business within its limits shall submit to controversies 
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growing out of that business to its courts, and not compel a 
citizen having such a controversy to seek the state in which 
the corporation has its home for the purpose of enforcing his 
claims. Many of those statutes simply provided that the for- 
eign corporation should name some person or persons upon 
whom service of process could be made. The insufficiency of 
such provision is evident, for the death or removal of the agent 
from the state leaves the corporation without any person upon 
whom process can be served. In order to remedy this defect 
some states, Kentucky among the number, have passed stat- 
utes, like the one befcre us, providing that the corporation 
shall consent that service may be made upon a permanent of- 
ficial of the state, so that the death, removal, or change of 
officer will not put the corporation beyond the reach of the 
_ process of the courts. It would obviously thwart this purpose 
if this association, having made, as the testimony shows it had 
made, a multitude of contracts with citizens of Kentucky, should 
be enabled, by simply withdrawing the authority it had given 
to the insurance commissioner, to compel all these parties to 
seek the courts of New York for the enforcement of their 
claims. It is true in this case the association did not volun- 
tarily withdraw from the state, but was in effect by the state 
prevented from engaging in any new business. Why this was 
done is not shown. It must be presumed to have been for 
some good and sufficient reason, and it would be a harsh con- 
struction of the statute that, because the state had been con- 
strained to compel the association to desist from engaging in 
any further business, it also deprived its citizens who had dealt 
with the association of the right to obtain relief in its courts.” 


We think this reasoning is entirely applicable to the instant situa- 
tion, assuming that the status of a dissolved corporation in the state 
of its domicile is the same as that of a dissolved corporation in this state. 


At common law, on the death or dissolution of a corporation, the 
debts to and from it were thereby extinguished, but under the statutes 
in most jurisdictions the dissolution of a corporation does not extinguish 
its liability for outsanding debts, since the corporation is, under these 
statutes, continued in existence for the principal purpose of the payment 
of its indebtedness to the extent of its available assets, which assets 
constitute a trust fund for the payment of debts. (19 Ca S. 1498) 


Cf. Sections 24-107 and following, Compiled Statutes, 1929. 


In the absence of evidence to the contrary, the law (including the 
statutory law) of a sister state is presumed to be the same as our own. 
(22 C. J. 1384; Bethel v. Pawnee County, 95 Neb. 203). 


Under this presumption, we think you would be entirely justified 
in accepting and transmitting process as statutory agent, even though 
the corporation had been dissolved in its chartering state prior to the 
said amendment. 


August 22, 1939 
Workmen’s Compensation Court. 


Reference is made to your communication of August 14, last, 
wherein you state that you have an application of a partnership, with 
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headquarters in Kansas, which desires to qualify as self-insurers under 
the Nebraska Compensation Act, having entered into a contract for 
highway construction in Nebraska. The partnership has named a Ne- 
braska attorney as a “process agent”. You say: 


“The question we are concerned about is whether service may 
be had upon the partnership by serving the process agent, 
and we are interested in the further question as to whether, 
if the authorization to the person named as process agent 
would be revoked, there would be any way to secure service 
upon the partnership, in the absence of having made any fil- 
ings in Nebraska as to the existence of the partnership.” 


We are aware of no statute authorizing the appointment of an at- 
torney or agent of a non-resident copartnership, upon whom service of 
process may be made. For that reason we doubt very much whether, 
even where such an appointment is made, service upon such agent would 
give the Corut jurisdiction over the non-resident copartnership, and at 
all events such an appointment would be revocable at the will of the 
copartnership. 


The only statute which seems to in any way authorize such an ap- 
pointment, is the statute requiring compensation insurance, which 
provides that the insurer and the insured shall be jointly liable, and 
that the insurance contract shall constitute a direct engagement to the 
workmen. Strictly this, of course, creates no agency, but questions such 
as presented by you in your letter, could not arise if an insurance policy 
were in existence. 


TAXATION 
July 31, 1939 
Mr. Frank M. Rain, County Attorney, Fairbury. 


Reference is made to your letter of July 7 and the conference 
between the president of the First National Bank of Fairbury and 
yourself with the writer on July 29, with reference to the contents of 
such letter. 


As a result of said conference, it became apparent that the bank 
was not seeking any deduction to which it was not entitled; the de- 
duction sought being for real estate otherwise assessed and at its 
assessed value, which is less than the value to which it is carried 
upon the books and records of the bank. 


It appears that the difference in opinion resulted from the method 
of computation of the value of the shares of stock of the bank. The 
form used by the assessor called for the book value of the capital stock 
surplus and undivided profits, and it was apparently the purpose of the 
assessor to base the value of the shares of capital stock upon the total 
of these amounts. 


Reference to Section 77-702 shows plainly that this is an improper 
method. This is indicated by the following excerpts from said section, 
the underscoring being our own: 


“Such capital stock shall thereupon be listed and assessed by 
him as intangible property at the rate of eight mills on the 
dollar of the actual valuation thereof. 
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“The county assessor or county clerk shall determine and 
settle the true value of each share of stock after an examina- 
tion of such statements, and in case of a national bank an 
examination of the last report called for by the comptroller 
of the currency, and if a state bank the last report called for 
by the Department of Trade and Commerce; and if the county 
assessor or county clerk deems it necessary, he may make an 
examination of the officers of such bank, association or com- 
pany under oath, in determining and fixing the true value of 
such stock and shall take into consideration the market value 
of such stock, if any, and the surplus and undivided profits.” 


From the above it is clear that the assessor is to find the true 
value. To do so he may consider the market value of the stock, if any, 
and he may also give attention to the surplus and undivided profits as 
indicating the true value of the shares, together with any other 
pertinent data contained in statements of the bank, or which may be 
adduced from an examination of its records and testimony of its 
officers. 


Whether the bank has followed the correct method in making its 
return would be immaterial if the value of the shares as returned is 
correct. ‘ 


I believe with this understanding, and after a careful examination 
of the statute, you will have no difficulty in arriving at the proper 
figure for assessment and in giving the proper advice to the county 
assessor. 


July 13, 1939 
Mr. S. S. Diedrichs, County Attorney, North Platte. 


I am referring to your letter of July 10, in which you request an 
opinion concerning the assessment of taxes against foreign fire in- 
surance companies as provided in Section 77-901. 


You state that you have requested reports from these companies 
writing their insurance through finance companies as to the gross 
amount of premiums received upon business written in your county and 
that all of these fire insurance companies have complied with your 
request except the General Exchange Insurance Company and that they 
have filed objections before the Board of Equalization setting up that 
they have no agent in your county and that they are paying their in- 
surance in Douglas County. 


It is our understanding that the method by which the General 
Exchange Insurance Company does business is as follows: 


When a General Motors dealer sells an automobile which is to be 
financed, the finance is written through the General Motors Accept- 
ance Corporation; that an application is made for insurance to cover 
this motor vehicle and a charge is made for the same which is included 
in the loan, the amount retained by the party who takes the application 
and that the application and the amount of the premium is then sent to 
the General Exchange Insurance Company. 


Section 77-901, Compiled Statutes of Nebraska for 1929, provides as 
follows: 
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“Each and every fire insurance company organized under the 
laws of any other state or country, and transacting business in 
this state, shall be taxed in the county, town, city, village and 
school district where the agent conducts the business upon 
the gross amount of premiums received by it for insurance 
written upon property within the state during the preceding 
year. Such gross receipts shall be taken as an item of property 
of that value and be assessed and taxed on the same percentage 
of such value as tangible property. The agent shall render 
the list and be personally liable for the tax. If he refuse to 
render the list, or to make affidavit that the same is correct, 
the amount may be valued and assessed according to the best 
information of the assessor.” 


Section 44-307, Compiled Statutes of Nebraska for 1929, defines 
an agent of an insurance company as follows: 


“Any person, firm or corporation in this state who shall with 
authority receive or receipt for any money on account of, or 
for any contract of insurance made by him or them, or for 
any such insurance company or individual aforesaid, or who 
shall with authority receive or receipt for money from other 
persons to be transmitted to any such company or individual 
aforesaid for a policy or policies of insurance, or any renewal 
thereof, although such policy or policies of insurance may not 
be signed by him or them, as agent or agents of such com- 
pany, or who shall in any wise make or cause to be made 
any contract or contracts of insurance, for or on account of 
such company aforesaid, shall be deemed, to all intents and 
purposes an ‘agent’ or ‘agents’ of such company.” 


There are a large number of decisions by our Supreme Court 
determining who is an agent of an insurance company and many of 
these citations are found under Section 44-307, C. S. Supp. 1937. 


In the light of these authorities it is our opinion that the person 
taking the application for insurance, collecting the premium therefor, is 
an agent of the General Exchange Insurance Company as contemplated 
in Section 77-901. This person takes the application and collects the 
premium and forwards the same to the company. It can hardly be said 
that this is done without the knowledge and consent of the insurance 
company. The General Motors Acceptance Corporation was organized 
for the express purpose of financing automobiles sold by the General 
Motors, and the General Exchange Insurance Company was organized 
primarily for the purpose of writing insurance on these automobiles 
that are financed through the General Motors Acceptance Corporation. 


It is our opinion that the Legislature intended that wherever there 
is an agent of the foreign fire insurance company that the county, 
town, city, village and school district where the agent conducts his 
business should benefit by the tax to be derived upon the gross amount 
of premiums received for the insurance written. 


May 26, 1939 
Mr. Louis A. Holmes, County Attorney, Grand Island. 
We have your letter of May 8, in which you say: 
“The State Penitentiary of South Dakota stored 460 bales of 
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twine in storage company here in Hall County, for the purpose 
of disposing of the same for sale throughout this territory. 


Is this property, which belongs to the State of South Dakota, 
and which is stored in Hall County, Nebraska, taxable in this 
jurisdiction ?” 


Although this binder twine is the property of the State of South 
Dakota, it was manufactured by the state in its proprietary capacity 
and, as we understand it, is being offered commercially for sale in 
competition with products of private industry. If it has come to rest in 
Nebraska in the sense that it is no longer in transit through the state, 
but defintiely located here in storage and for distribution for purchasers 
within this state, we would deem it to be personal property subject 
to taxation. 


March 31, 1939 
Mr. Edwin A. Jones, County Attorney, Seward. 
In your letter of March 22, you say: 


“There are approximately eight years delinquent taxes against 
three lots in a small town in this county. The owners want 
to sell one of these lots and are requesting the county clerk 
to divide the taxes assessed against these various lots so that 
the taxes on the one lot proposed for sale may be paid. 


“I can find nothing in the statute making it mandatory upon the 
county officials to subdivide in an instance of this kind, and 
would appreciate your opinion as to such requirement.” 


Section 77-1903 Compiled Statutes for 1929 provides, amongst other 
things: 


“The treasurer shall receive taxes on part of any lot, piece or 
parcel of land charged with taxes, when a particular specifica- 
tion of the part is furnished. If the tax on the remainder of 
such lot or parcel of land shall remain unpaid, the treasurer 
shall enter such specification in his return so that the part on 
which the tax remains unpaid may be clearly known. The tax 
may be paid on an undivided share of real estate. In such case 
the treasurer shall designate on his record upon whose undi- 
vided share the tax has been paid. The treasurer shall receive 
from any taxpayer at any time, the amount due on account of 
special assessments of any kind including those levied for the 
use of any irrigation district whether other taxes on the same 
real estate are paid or not. Im such case the tax receipt shall 
plainly show exactly what assessments have been paid and 
shall show that no other tax on said real estate have been re- 
ceived by said treasurer.” 


I would not see any reason why this statute would not be applicable, 
even though the taxes for several years are delinquent; in fact, that 
would seem all the more reason for permitting the partial payment to 
be made. 


What is said here is, of course, subject to the qualification that 
the tract or parcel of land should be homogeneous and of such character 
that it is possible for the county treasurer to make a fair estimate as 
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to the proportion of the tax which the land on which the tax is paid 
bears to the entire tract. 


May 15, 1940 
Department of Roads & Irrigation. 
Reference is made to your inquiry of May 7 in which you say: 


‘In developing our status of reciprocity on non-resident truck 
fees with the State of Illinois, we have run into difficulty due 
to our equalization tax collected from motor vehicles burning 
a fuel not subject to the gasoline tax. 


‘Tllinois extends full reciprocity to Nebraska trucks engaged in 
interstate commerce except internal combustion engines burn- 
ing oil which are required to pay the Illinois flat or mileage 
weight tax. 


“Would it be possible for this Department to waive the collec- 
tion of the equalization fee on Illinois trucks engaged in inter- 
state commerce in Nebraska in consideration of Illinois waiving 
their requirement that Nebraska trucks operating on similar 
fuel be exempt from paying of the flat or mileage weight tax 
in Illinois. 


“An expression from you in this matter will aid us greatly in 
reaching a reciprocal agreement with the State of Illinois. 
For your information the Illinois authorities have asked an 
opinion from their Attorney General’s Office with respect to 
their authority for waiving the flat mileage weight tax.” 


We have made an investigation of Chapter 60, Article 11, Com- 
piled Statutes Supplement of Nebraska for 1939, which is the enact- 
ment passed by the 1939 Legislature controlling the equalization fee on 
motor vehicles burning non-taxable fuel. The controlling part of this 
Act appears in Section 60-1101 and is as follows: 


«* *# * Provided, however, that no undue burden shall be im- 
posed upon interstate commerce; and any such vehicle, regis- 
tered under the laws of any other state and not registered 
in this state shall have the right, in lieu of the payment of the 
quarterly equalization fee, to pay an amount equal to one per 
cent of the annual equalization fee, which would be applicable 
hereunder to such vehicle if it were registered in this state, 
for each day that such motor vehicle is operated in this state; 
and said payments shall be made at the ports of entry when 
entering Nebraska.” 


We do not find anything ambiguous or involved in this statute. 
Manifestly the Legislature recognized that no undue burden should be 
placed on interstate commerce, and they so stated in the statute, but 
after so recognizing they then set forth the method to be followed in the 
administration of the Act so that no undue burden would be placed on 
intertsate commerce and the direction of the statute is clear. We do 
not find any place in the enactment any permissive authority in the 
administration of the Act to waive any of the terms of the Act, nor do 
we find any place in the statute any authority for any state department 
to waive a specific direction of the statute. 


fee 


May 16, 1939 
Honorable Ray C. Johnson, Auditor of Public Accounts. 


Reference is made to your communication of May 2, to which is 
attached a letter from the County Commissioner of Jefferson County, 
written to your office. In this letter the Commissioners say to you: 


“We, the County Board of Commissioners of Jefferson County 
find that the County Road Fund is too small to take care of 
our current expenses. The latest balance of the County Road 
Fund is $900.00 and our monthly expenditures will average 
about $1800.00 per month. With this we are carrying an old 
deficit in the same fund of about $15,000.00. 


“We are asking if we may have permission to use one-half of 
the gas tax which amounts to $2600.00 per month. If we 
may have this privilege we can take care of our current ex- 
penses and perhaps clear up the old deficit by November.” 


You ask the opinion of this office on the question set forth in the 
letter. 


The Commissioners of Jefferson County should have presented this 
matter to the County Attorney of their county, and acted upon his 
advice. It is improper under the law of this state, for the Attorney 
General to give advice to county officials, with the exception of the 
County Attorney, and the practice has been that if a County Attorney 
desires an opinion from this office on any matter presented to him, 
the request comes from his office. This avoids a duplication of effort 
and at the same time makes for a more orderly conduct of the county’s 
business. It is, of course, our duty and our pleasure to answer any re- 
quests for an opinion coming from your office, but this system could 
be used to indirectly avoid the rule mentioned above, and might be 
very offensive, for example, to the County Attorney of Jefferson County. 


Section 66-411, C. S. Supp. 1937, provides for the transfer of thirty 
per cent of all money received from gasoline tax to the county treas- 
urers of the several counties, and provides for its allocation as follows: 
Ten per cent to the road fund of the cities and incorporated villages with- 
in the county; twenty per cent to the county bridge fund; and the re- 
mainder or seventy per cent is to be credited to the county road fund 
to be used by the county board for the purpose of maintaining, gravel- 
ing, regraveling, claying, littering, oiling or paving, and for no other 
purpose whatsoever. 


To this extent the commissioners of Jefferson County have the au- 
thority to use the gasoline tax funds, and the above-mentioned seventy 
per cent should, of course, be credited to the county road fund. No 
permission of any kind, beyond the authority of the statute, is required. 


June 12, 1939. 
Mr. Leo M. Bayer, County Attorney. 
On May 20, you write us as follows: 


“I have been unable to find any Nebraska law on the question 
of the taxing of notes secured by chattel mortgages. However, 
according to the tax schedule it appears that both the personal 
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property and the mortgage on the same should be taxed . If 
each are to be taxed separately should the personal property 
be taxed at its actual value and the note taxed for its face 
value. In other words, if an article worth $200.00 is mortgaged 
for $200.00 should the note then be assessed on a $200.00 basis 
and the property on a $200.00 basis, making a total of $400.00 
as a taxing basis. 


“T would also like to know how judgments should be assessed 
with reference to their value. You undoubtedly know that most 
judgments are uncollectible. Should we assess them at their 
face value or should the county assessor ignore them when 
they are uncollectible.” 


Answering that letter and your subsequent letter of May 31, our 
view would be this: The mortgaged property should be assessed at its 
actual value. The note secured by chattel mortgage should be assessed 
as class B, intangible property. 


As to judgments, these should be assessed at their actual value as 
nearly as the assessor may be able to come at the same. If they have 
no actual value and are worthless, they should be so assessed. 


It will be understood that what we have said above as to valuing 
a note secured by mortgage, applies only where those securities are 
held by an individual or by a private corporation, other than a banking 
corporation, whose assets are, of course, not separately assessed, but 
taken into account in determining the taxable value of the shares of 
the bank. 


July 8, 1939 
Mr. Arthur O. Auserod, County Attorney, Bartlett. 


You state that one of your citizens owes the following taxes: 


State Tax <2...0:. 2a Aaa es $ 81.57 
COU by? Tae acs cases caceccascueceacecanaerpantaeate Aotgetsieensensnaces 132.41 
Rural. High School "Tax 2s. -7222n ech tcc: cect: 323.12 
School District. No. 33 ‘Tam ese pesnsct ences need 132.44 
and that he desires to pay these taxes, using warrants as follows: 
County General Pund:2.05<-225e ork enceta $ 4.56 
Wheeler County High School. 2... 2yi.-s..:-ssn cases 70.61 
Ericson Village Light Fund............0...2...200.02222.---- 306.86 


Section 77-1902, Compiled Statutes of Nebraska for 1929 provides 
as follows: 


“State warrants are receivable for the amount payable in the 
state treasury on account of tax levied for general fund pur- 
poses. County Warrants are receivable for the amount pay- 
able into the county treasury for general purposes. City war- 
rants shall be received for the city general tax, village warrants 
for village general tax, and town warrants for the town general 
tax. State, County, city, village or township taxes, levied for 
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other special purposes, shall be paid only in lawful money of 
the United States, or by warrants drawn upon and payable 
out of the particular fund on account of which they are 
tendered.” 


It appears that this tax payer would have the right to apply his 
county general fund warrant in the sum of $4.56 upon his county tax 
of $132.41, the balance being paid in cash. As he has no warrants 
payable out of the other funds to which he owes taxes, his other taxes 
would have to be paid in cash, and he could not use the warrants he 
has for this purpose. 


We do not believe that the fact that the county general fund war- 
rants are registered would deprive the tax payer of using them for 
payment upon his taxes, even though there are other registered war- 
rants which are payable prior to the ones he holds. Section 77-2404 
provides for the payment of registered warrants in the order of regis- 
tration only when there is sufficient money in the treasury in the proper 
fund in which to pay them. When one pays a tax with a registered 
warrant, no cash goes into the fund and it is merely a matter of book- 
keeping to credit the tax payers account and cancel the registered 
warrant. : 


May 12, 1939 
Mr. Charles Beckenhauer, Jr., County Attorney, West Point. 


We have your letter of May 6, in which you set forth in effect 
the following situation: 


On June 16, 1937, the receiver of the West Point National Bank 
conveyed a lot in the City of West Point to said city. You further 
state that said property was taxed in the customary and lawful manner 
for the year 1937, and that the tax for that year still appears unpaid 
and as a lien against said property. 


You ask whether or not the levy against the city is valid and if 
not, how it can be removed from the tax rolls. 


The difficulty which arises on matters of this kind in this state is 
due to the fact that there is no definite tax day. There is no certain 
day upon which the levy is made. Because of this situation it seems 
reasonable to fix the crucial day as that day when the tax becomes a lien. 


It would appear that previous attorney generals had adhered to a 
rule which, in substance and effect at least, appears in 26 R.C.L., page 
299, as follows: 


“When, however, real property acquired by the state or by a 
municipal corporation for exclusively public purposes is, when 
so acquired, subject to a lien for unpaid taxes, all proceedings 
taken to enforce such lien after the property is so acquired for 
public purposes, are void and in any event, if the transfer takes 
place after the inception of the assessment proceedings, but 
before the lien has attached, the land will not be subject to 
the lien.” 


You ask in what manner the taxes may be removed from the tax 
rolls. The taxes should be cancelled on the books of the county offices, 
said cancellation stating the reason therefor. 
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July 7, 1939 
Mr. William H. Smith, State Tax Commissioner. 


We have carefully examined the proposed resolution which you 
submitted to us, wherein and whereby it is proposed that the State 
Board of Equalization and Assessment shall enter into an agreement for 
the payment by the United States of sums in lieu of taxes for and on 
account of certain real property which the United States has acquired 
and is operating as rural rehabilitation projects for resettlement 
purposes. 


We are of the opinion that the State Board of Equalization and 
Assessment has no power to make such an agreement as is above out- 
lined, nor in our opinion, has any other taxing agency within the state. 


Generally stated, and without reference to specific statutes, taxes 
accruing upon the lands in question would have their origin in a 
number of independent taxing bodies. The state levy would result from 
action taken by the State Board of Equalization and Assessment and 
would form but a small part of the entire amount of the taxes. The 
county, city, school district and other governmental subdivisions within 
which the property might lie would also levy taxes quite independently 
one from another, and it might also lie within certain specially organ- 
ized districts, given the right of taxation for certain specified purposes. 


Generally speaking, all of these taxes are certified to the county 
clerk of the county and are extended by him on the tax list which, after 
its preparation, goes into the hands of the county treasurer, who then 
becomes the collecting agent of all the other taxing units affected. 


At least a portion of the taxing units of the state are forbidden 
to release, discharge, remit or commute any portion of the taxes as- 
sessed or levied against any person or property within their respective 
jurisdictions for any reason whatever (Section 77-1925, Compiled Stat- 
utes 1929), and none of the taxing units mentioned in the federal statutes, 
to which reference is hereinafter made, are granted any express power 
by the state to make agreements for the payments of sums in lieu of 
taxes, nor can such power be justly implied from any other power 
bestowed upon them. 


The agreement in question is, in effect, not only an agreement not 
to tax, but also to receive donations in lieu of taxation, and no taxing 
body in this state is authorized to do either. 


However, we incline to the view that this property is not exempt 
from taxation even though a federal instrumentality and that taxes 
may be laid on the same, as on other property. 


It was not the purpose of the Federal Congress to free real estate 
employed in resettlement or rural rehabilitation projects from the 
burden of contributing to state or local government. This is clearly 
shown by the following sections of the U.S.C.A., set out below. 


Title 40, Section 431, is as follows: 


“The acquisition by the United States of any real property ac- 
quired before or after June 29, 1936, for any resettlement 
project or any rural rahibilitation project for resettlement pur- 
poses constructed before or after June 29, 1936, with funds 
allotted or transferred to the cg, porte Administration pur- 
suant to the Emergency Relief Appropriation Act of 1935, or 
any other law, shall not be held to deprive any State or 
political subdiviison thereof of its civil and criminal jurisdiction 
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in and over such property, or to impair the civil rights under 
the local law of the tenants or inhabitants on such property; 
and insofar as any such jurisdiction has been taken away from 
and such State or subdivision, or any such rights have been 
impaired, jurisdiction over any such property is hereby ceded 
back to such State or subdivision.” 


Section 432 is as follows: 


“Upon the request of any State or political subdivision thereof, 
or any other local public taxing unit, in which any such project 
described in section 431 of this title, has been or will be con- 
structed, the Resettlement Administration is authorized to enter 
into an agreement, and to consent to the renewal or alteration 
thereof, with such State or political subdivision thereof, or 
other local taxing unit, for the payment by the United States 
of sums in lieu of taxes: Such sums shall be fixed in such 
agreement and shall be based upon the cost of the public or 
municipal services to be supplied for the benefit of such project 
or the persons residing on or occupying such premises, but 
taking into consideration the benefits to be derived by such 
State or subdivision or other taxing unit from such project.” 


Section 433 is as follows: 


“The receipts derived from the operation of such projects, de- 
scribed in section 431 of this title, in addition to the moneys 
appropriated or allocated for such projects, shall be available for 
such payments in lieu of taxes and for any other expenditures 
for operation and maintenance (including insurance) of such 
projects. To provide for such payments and expenditures, the 
Resettlement Administration is authorized from time to time 
to retain out of such receipts such sums as it may estimate to 
be necessary for such purposes.” 


It was the manifest intention of Congress to go just as far as they 
could without actually conceding the right of the state and its sub- 
divisions to tax property. These sections were enacted effective June 
29, 1936. At that time and for some time thereafter, the Supreme 
Court of the United States adhered to the rule that the United States 
could not tax instrumentalities of a state, nor could a state tax instru- 
mentalities of the United States. This rule, while not a constitutional 
rule, in the sense that it is to be found in either the federal or the 
state constitutions, is a rule derived by implication from the very 
existence of the two sovereignties. It has been said to be found upon 
a dictum of Chief Justice Marshal, in the case of M’Culloch v. Maryland, 
4 Wheat. 316, 4 L. ed. 579, that: 


“The power to tax involves the power to destroy.” 


This power, so far as it involves the power of the national govern- 
ment to tax the salaries of state employees, which have been hereto- 
fore regarded as instrumentalities of government, has been departed from 
in Helvering v. Gerhardt, 304 U. S. 405, 82 L. ed. 1427; Graves v. New 
York, 83 L. ed., Advance Opinions 577, and State Tax Commission v. 
Van Cott, 83 L. ed., Advance Opinions 588. 


Special attention is directed to the concurring opinion of Mr. Justice 
Frankfurter in the Graves case, from which the following excerpts are 
taken: ° 


“For one hundred and twenty years this Court has been con- 
cerned with claims of immunity from taxes imposed by 
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one authority in our dual system of government because of the 
taxpayer’s relation to the other. The basis for the Court’s in- 
tervention in this field has not been any explicit provision 
of the Constitution. The States, after they formed the Union, 
continued to nave the same range of taxing power which 
they had before, barring only duties affecting exports, im- 
ports, and on the tonnage. Congress, on the other hand, to lay 
taxes in order ‘to pay the Debts and provide for the common 
Defense and general Welfare of the United States,’ Art. 1, Sec. 
8, can reach every person and every dollar in the land with due 
regard to Constitutional limitations as to the method of laying 
taxes. But, as is true of other great activities of the state 
and national governments, the fact that we are a federalism 
raises problems regarding these vital powers of taxation. 
Since two governments have authority within the same territory, 
neither through its power to tax can be allowed to cripple the 
operations of the other. Therefore state and federal govern- 
ments must avoid exactions which discriminate against each 
other or obviously interfere with one another’s operations. 
These were the determining considerations that led the great 
Chief Justice to strike down the Maryland statute as an unam- 
biguous measure of discrimination against the use by the United 
States of the Bank of the United States as one of its instru- 
ments of government. 


“The arguments upon which M’Culloch v. Maryland, 4 Wheat. 
316, 4 L. ed. 579, rested had their roots in actuality. But they 
have been distored by sterile refinement unrelated to affairs. 
These refinements derived authority from an unfortunate re- 
mark in the opinion in M’Culloch v. Maryland. Partly as a 
flourish of rhetoric and partly because the intellectual fashion 
of the times indulged a free use of absolutes, Chief Justice 
Marshall gave currency to the phrase that ‘the power to tax 
involves the power to destroy’. Id. at p. 431. This dictum was 
treated as though it were a constitutional mandate. But not 
without protest. One of the most trenchant minds on the 
Marshall court, Justice William Johnson, early analyzed the 
dangerous inroads upon the political freedom of the States 
and the Union within their respective orbits resulting from a 
doctrinaire application of the generalities uttered in the course 
of the opinions in M’Culloch v. Maryland. The seductive cliche 
that the power to tax involves the power to destroy was fused 
with another assumption, likewise not to be found in the Con- 
stitution itself, namely the doctrine that the immunities are 
correlative—because the existence of the national government 
implies immunities from state taxation, the existence of state 
governments implies equivalent immunities from federal taxa- 
tion. When this doctrine was first applied Mr. Justice Bradley 
registered powerful dissent, the force of which gathered rather 
than lost strength with time. Collector v. Day (Buffington v. 
Day) 11 Wall. 113, 128, 20 L. ed. 122, 127. 


“All these doctrines of inter governmental immunity have until 
recently been moving in the realm of what Lincoln called ‘per- 
nicious abstractions’. The web of unrealty spun from Marshall’s 
famous dictum was brushed away by one stroke of Mr. Justice 
Holmes’ pen: ‘The power to tax is not the power to destroy 
while this Court sits.’ Panhandle Oil Co. v. Mississippi, 277 
U. S. 218, 223, 72 L. ed. 857, 859, 48 S. Ct. 451, 56 A. L. R. 
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83 (dissent). Failure to exempt public functionaries from the 
universal duties of citizenship to pay for the costs of gov- 
ernment was hypothetically transmitted into hostile action of 
one government against the other. A succession of decisions 
thereby withdrew from the taxing power of the States and 
Nation a very considerable range of wealth without regard to 
the actual workings of our federalism, and this, too, which 
the financial needs of all governments began steadily to mount. 
These decisions have encountered increasing dissent. * * * 


“The judicial history of this doctrine of immunity is a strik- 
ing illustration of an occasional tendency to encrust unwarrant- 
ed interpretations upon the Constitution and thereafter to con- 
sider merely what has been judicially said about the Constitution, 
rather than to be primarily controlled by a fair conception of 
the Constitution. Judicial exegesis is unavoidable with reference 
to an organic act like our Constitution, drawn in many particu- 
lars with purposed vagueness so as to leave room for the un- 
folding future. But the ultimate touchstone of constitutionality 
is the Constitution itself and not what he have said about it. 
Neither Dobbins v. Erie County, 16 Pet. 435, 10 L. ed. 1022, and 
its offspring, nor Collector v. Day (Buffington v. Day) 11 Wall. 
113, 20 L. ed. 122, supra, and its, can stand appeal to the Con- 
stitution and its historic purposes. Since both are the starting 
points of an interdependent doctrine, both should be, as I as- 
sume them to be, overruled this day.” 


It is self-evident that to tax this property as other property is taxed 
would involve no discrimination, nor would it cripple or interfere with 
the purpose of the resettlement projects. 


The Federal Congress has recognized the justice of such a conclusion 
in the resettlement law itself by providing for paymnt in lieu of taxation. 


Under the reasoning of the Gehardt case and the Graves and 
Van Cott cases, we are of the opinion that taxes of the state and its 
subdivisions may be laid upon the property in question, even though it 
be owned and controlled by a federal agency and employed as an instru- 
mentality of the United States. 


April 17, 1939 
Mr. Walter H. Smith, County Attorney, Plattsmouth. 
Reference is made to yours of recent date in which you say: 


“In 1914 the City of Louisville, Nebraska, assessed a side- 
walk tax in the nature of a special assessment against the 
owner of a piece of property in the city. All the taxes have 
been paid on this property except this sidewalk tax. Since 
the owner did not pay the aforementioned tax, the village board 
of Louisville certified this tax to the county clerk on or about 
April 1, 1914, thus placing it on the regular tax book of the 
county. I have been asked to rule on whether the law pertain- 
ing to the cancellation of interest on delinquent taxes could 
apply to this tax in question.” 


An examination of the statute discloses that Section 17-432, C. S. 
Supp. 1937, gives the village in question the authority to levy a special 
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assessment for the construction or maintenance of a sidewalk and to 
assess the cost thereof as a tax against the abutting owner; and that 
said tax shall be assessed, levied and collected the same as any other tax. 


Section 17-567, (a) and (b), C. S. Supp. 1937, also provides that 
special assessments, as in the former section provided, shall be col- 
lected in the manner provided by law for the collection of state and 
county taxes in the county in which such village is situated. 


Section 17-435, Compiled Statutes of Nebraska for 1929, is a pro- 
vision for establishing the method of payment of the special assess- 
ments. This section continues as follows: 


‘s * * All such assessments shall be known as ‘special assess- 
ments for improvements’, and shall be levied and collected as a 
separate tax, in addition to the taxes for general revenue pur- 
poses, to be placed on the tax roll for collection, subject to 
the same penalties and collected in like manner as other city 
or village taxes.” 


The nature of special assessments, though they be collected the 
same as a general tax, places them in a class by themselves. Under 
the general law of this state, they are assessed for a specific purpose and 
as a general proposition the credit of the tax subdivision is pledged 
for the payment of the same. In the event of any failure of payment, 
the burden must be born by the community at large. 


An examination of all of the sections of the statute, with reference 
to the waiving of delinquent interest on taxes, discloses that each and 
all of them, insofar as they apply to general taxes and the waiving of 
interest, contain the provisions that they shall be subject to the pro- 
visions of Sections 77-1963 and 77-1959, C. S. Supp .1937, which sections 
provides for the waiving of delinquent interest. This provision is 
omitted in Section 17-435, above quoted, which applies specifically to the 
collection of special assessnients in villages. 


The intent of the Legislature is, therefore, very apparent that the 
special assessment known as sidewalk tax in villages shall not be 
included in the provisions of the statute giving the taxpayer the benefit 
of the waiver of interest as on general taxes and therefore all de- 
linquent interest on the sidewalk tax shall be collected in manner and 
form as provided by law. 


October 10, 1939 
Mr. William Keeshan, County Attorney, Albion. 


As pointed out in your opinion to your County Treasurer, the stat- 
utes provide for payment under protest of those taxes only which are 
claimed to be invalid because the property upon which they were 
levied was not liable to taxation or that it had been twice assessed. 
Section 77-1923, Compiled Statutes of Nebraska for 1929. There is no 
statutory provision for recovering taxes paid under protest for any 
other cause. If a tax is invalid for any other reason, it may be re- 
covered by suit after timely written demand has been made upon the 
Treasurer for refund as provided in the second part of the section of 
the statute above referred to. 


If the owner of real estate feels that it is assessed too high, his 
remedy is to petition the Board of Equalization to reduce the assess- 
ment and to appeal from their decision if adverse. 
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There is no statute, however, which says the Treasurer shall not 
accept tax money offered and note any protest the taxpayer desires to 
make. In some places situations similar to the one you describe have 
been handled in this way. If the taxpayer does not proceed within 
thirty days to file a claim with the County Board for refund, the tax 
money may be distributed by the Treasurer among the various funds as 
any other tax money. If a claim is filed, the money may be held by the 
Treasurer as any other tax money paid under protest until the claim 
is disposed of by the County Board or by the courts upon appeal. The 
objection that the grounds of protest are not among those allowed by 
statute can be raised against the claim for refund. 


May 18, 1939 
Mr. Keith Hopewell, County Attorney, Tekamah. 


You have asked our opinion as to the interpretation and effect of 
Section 77-1926, which provides for the striking from the tax rolls of 
personal taxes under certain conditions. It is our opinion that this 
section does not relieve the taxpayer from the obligation to pay his 
taxes, but merely relieves the treasurer from the duty of treating the 
taxes in the same manner and being responsible as in the case of current 
taxes. 


Section 4, Article VIII, of the Constitution of Nebraska, provides as 
follows: 


“The Legislature shall have no power to release or discharge 
any county, city, township, town or district whatever, or the 
inhabitants thereof, or any corporation, or the property there- 
in, from their or its proportionate share of taxes to be levied 
for state purposes, or due any municipal corporation, nor shall 
commutation for such taxes be authorized in any form what- 
ever.” 


Section 77-1925 provides: 


“No county or town board, * * * shall have power to release, 
discharge, remit or commute any portion of the taxes assessed 
or levied against any person or property within their respective 
jurisdiction for any reason whatever. * * *” 


In view of the constitutional and statutory provisions above set 
forth, we see no way in which the obligation of the taxpayer for taxes 
on his personal property can be relieved except by payment. 


: February 24, 1941 
Mr. John E. Sullivan, County Attorney, Clay Center. 
In your letter of February 14 you say: 


“T should like an opinion from you in regard to the authority 
of the sheriff to collect a distress warrant for personal taxes, 
out of a husband’s property, where the property taxed be- 
longs to the wife. Sec. 77-1401, C. S. 1939 Supp., provides that 
the personal property of a wife shall be listed by her husband, 


—54— 


if of sound mind. In 26 RCL 344 (Sec. 301), it is stated that 
—'In some instances the statute requires one person to list 
the property and to pay the taxes of another. Thus a husband 
may be required to perform this duty with respect to the 
property of his wife.’ 


“Where the tax return is made by the husband, including his 
wife’s property, does that subject him to liability for payment 
of the tax?” 


The pertinent part of Section 77-1401 Compiled Statutes, Supple- 
ment 1939, is as follows: 


“Personal property, except motor vehicles, shall be listed in 
the manner following: * * * Fifth. The property of a wife, by 
her husband, if of sound mind; if not, by hersef; * * *.” 


This statute should be construed with Section 77-1959 Compiled 
Statutes, Supplement 1939, which provides as follows: 


‘k * * Taxes assessed upon personal property shall be a first 
lien upon the personal property of the person to whom assessed 
from and after the first day of November next following the 
date upon which the same are levied and until paid; * * *.” 


And should also be construed with Section 77-205 Compiled Stat- 
utes 1929, which is as follows: 


“When property is assessed to any person as agent for another, 
or in a representative capacity, such person shall have a lien 
upon such property, or any property of his principal in his 
possession, for the taxes thereon, until he is indemnified against 
the payment thereof; or, if he has paid the taxes until he is 
reimbursed therefor.” 


It would seem that under these statutes the husband is made liable 
for the assessment of his wife’s property and a lien is impressed upon 
all the property listed, both his own and his wife’s, for payment of all 
the taxes assessed to him. He is, however, given a lien upon his wife’s 
property for any taxes for which the same may be liable, or which he 
may pay. We think, therefore, that the distress warrant may be levied 
upon the husband’s property and he may protect himself by exercising a 
lien against any of his wife’s property which may have been included 
in his assessment. 


You say further: 


“Where the wife has no property, is the husband liable for the 
$2.00 Old Age Pension Tax against the wife?” 


There is no requirement that any return be made of this tax by the 
husband for the wife, nor is there any requirement that it be paid out 
of the husband’s property. The tax would be a charge against the wife 
and not against the husband and, in our opinion, he would not be liable 
for the same in case she had no property. 


March 6, 1941 
Honorable Frank J. Brady, State Tax Commissioner. 
In your recent letter you asked whether it is possible to tax rural 
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electrification lines and districts that have been taken over and are now 
operating under Senate File No. 310. 


This question is being presented to the Court in a case filed in Lan- 
caster County, Nebraska, and another one in Lincoln County. Until this 
litigation is completed, and the question settled by a decree of the Su- 
preme Court, no definite answer can be given. 


You also ask whether or not counties which have not listed proper- 
ties for past years can go back and add them to their rolls? 


Section 77-1614 Compiled Statutes for 1929, contains the following 
provision, to-wit: 


“Tt shall be the duty of county clerks to cause all lands in their 
respective counties that, for any reason, have not been assessed, 
or have escaped taxation for any former year or years, when 
the same were liable to taxation, to be placed upon the tax list 
and carry out an assessment against such lands equal to, and 
in accordance with the assessment that would have been 
charged against said lands had they been properly listed and 
assessed at the time they should have been assessed under the 
provision of the general laws governing the assessing and taxa- 
tion of lands; but no land shall be assessed under the provision 
of this section where the same shall have changed ownership 
otherwise than by will, inheritance or gift.” 


The following section provides that no penalty or interest shall be 
-collected upon taxes charged under the provisions of the section quoted. 


March 25, 1941 
Mr. Wm. C. Smith, Jr., County Attorney, Long Pine. 


In your letter of March 21 you outline facts from which it appears 
that through error or oversight the taxes on certain real estate for the 
year 1922 were not paid, although all other taxes upon this real prop- 
erty were paid. You state that interested parties have appeared before 
the county board and asked them to cancel these unpaid taxes, and ask 
our opinion as to the authority of the county board under the cir- 
cumstances. 


‘ 


It does not appear that the taxes were invalid for any reason so 
that they could be recovered in the manner outlined in Section 77-1923 
Compiled Statutes of Nebraska for 1929. This being true, the county 
board is specifically prohibited from canceling the tax referred to. 


Section 4, Article VIII of the Constitution of Nebraska, provides as 
follows: 


“The legislature shall have no power to release or discharge 
any county, city, township, town or district whatever, or the 
inhabitants theerof, or any corporation, or the property therein, 
from their or its proportionate share of taxes to be levied for 
state purposes, or due any municipal corporation, nor shall com- 
mutation for such taxes be authorized in any form whatever.” 


Section 77-1925 Compiled Statutes of Nebraska for 1929, provides 
as follows: 


“No county or town board, * * * shall have power to release, 
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discharge, remit or commute any portion of the taxes assessed 
or levied against any person or property within their respective 
jurisdiction for any reason whatever. * * *,” 


March 25, 1941 
Hon. Frank J. Brady, State Tax Commissioner. 


We have a copy of a letter which you handed us, addressed to you 
by the County Assessor of Sarpy County in which he encloses a letter 
from a representative of the Commodity Credit Corporation at Kansas 
City, Missouri, and as to which he States: 


“I am enclosing a letter that was handed me by the Triple A 
office in our county. I would like to have a ruling on the 
question of whether farm stored corn that has a loan from the 
Commodity Credit Corporation is to be taxed this year, or 
whether it is free of tax. 


“This letter says that corn pledged as security for loans made 
available by the Commodity Credit Corporation is immuned 
from taxation, so I would like to have a ruling from you 
whether to put this corn on which the farmers have received a 
loan on the tax schedules or whether I leave them off.” 


We do not read the letter from the Commodity Credit Corporation 
in the same light that it is read by the County Assessor. The letter is 
as follows: 


“TO ALL APPROVED WAREHOUSEMEN: 


“You are hereby notified that Commodity Credit Corporation, 
an instrumentality and agency of the Federal Government, is 
immune from State and local taxation, and, therefore, is not 
liable for and will not pay State or local taxes upon grain 
owned by the Corporation or pledged as security for loans made 
available by the Corporation, whether such tax claims are as- 
serted directly by the taxing authorities or indirectly by way 
of a lien granted to the warehouseman who is required to pay 
the tax.” 


We take it that all the Commodity Credit Corporation intends to say 
is that it will not pay any taxes on grain pledged as security either for 
itself or for the owners of the grain. In this, we think, the corporation 
is entirely justified and could take no other position. This, however, 
would not militate against this property being assessed to the real 
owners thereof in your county. We enclose a copy of a letter written 
by our office as of date June 13, 1939, in which the opinion is expressed 
that personal property may be taxed in Nebraska where the ownership 
is in this state and it has not been taxed in any other state nor obtained 
a permanent situs elsewhere than in Nebraska. 


Grain warehouse receipts or certificates are simply symbols of 
ownership and their transfer amounts merely to a symbolic delivery of 
the grain. The tax would be upon the grain as personal property rather 
than upon the grain warehouse receipts. We think a perusal of the 
letter in question in connection with the referred letter will enable you 
to form a correct conclusion in this regard. 
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March 31, 1941 
Mr. John C. Gewacke, County Attorney, Geneva. 
Reference is made to yours of March 19, in which you say: 


“In 1937 the legislature amended Section 77-1908 Nebraska 
Compiled Statutes for 1929 by adding the following: 


‘All delinquent county property taxes, not appropriated by the 
laws of this state to any specific use or fund, whether real es- 
tate or personal property taxes, collected or received by the 
county treasurer after the close of the fiscal year for which 
such tax may have been levied shall be credited to and paid 
into a fund to be known as “DELINQUENT TAX SINKING 
FUND” which fund is hereby created. Moneys and credits in 
said delinquent tax sinking fund shall be used only to pay any 
unpaid obligations, other than county bonds, lawfully incurred 
either in the fiscal year for which such tax was levied or in 
any prior fiscal year, so long as there are any such lawful 
obligations unpaid; if, and when, said obligations be all paid any 
remaining balance in said delinquent tax sinking fund may be 
used for any county purpose permissible under the laws of the 
state.’ 


“This amendment raises this question. First. May the county 
treasurer set up this ‘Delinquent Tax Sinking Fund’ regardless 
of the condition of the various county funds, or must there be a 
deficit in one or more of the county funds before the treasurer 
may divert delinquent county levies from the usual funds to 
this ‘Delinquent Tax Sinking Fund’?” 


We have carefully considered the statutes of this state with refer- 
ence to your inquiry and can only conclude that the statute means 
what it says. There is nothing contained in this section of the stat- 
ute which would indicate that the intent of the Legislature was that col- 
lection of delinquent taxes could only be diverted into the delinquent 
tax sinking fund in event of a deficit in other county funds. The law 
requires that after the end of the fiscal year all taxes collected for prior 
years shall be carried by the county treasurer in a cash book and in 
appropriate columns to show the date of payment, number of receipts 
issued, the fund or funds for which the tax was paid and that the money 
so collected shall be kept separately distinct from tax money collected 
for any other year. This money is used of the payment of obligations of 
the county for the year for which the tax was collected and after that 
the above quoted section comes into action and if the delinquent tax 
collected is not already appropriated by the law of the state to any 
specific use or fund it should then be deposited in the delinquent tax 
sinking fund. 


Your second inquiry is as follows: 


“Second. It raises a question as to what is meant by ‘taxes, 
not appropriated by the laws of this state to any specific use 
or fund’. Would the levies for county general, county road, 
county bridge, county agricultural fund, county soldier’s relief, 
county mother’s pension, and the special 1 mill levy for county 
relief, or any of them be considered as having been appropri- 
ated by law to any specific use, or would they all be available to 
be thrown into this sinking fund.” 


In this connection we may state that when a tax is levied it is of 
necessity appropriated by the law of the state to a specific use or fund. 
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As soon as the purpose for which the appropriation was made has been 
accomplished and there are still collections of delinquent taxes coming 
in then these collections may be said to be not appropriated by the 
laws of the state. The various items which you mention, however, are 
continuing items, levied each year, and the unexpended balances are 
taken into account in the preparation of the budget, so it may be said 
that they are never in a position of being not appropriated by the laws 
of the state. 


April 12, 1941 
Mr. John H .Wiltse, County Attorney, Falls City. 
Reference is made to yours of April 11, in which you say: 


“The Commanche Drilling Company is an unincorporated or- 
ganization. The headquarters of this company is at Falls City, 
Nebraska. Their business is drilling wells for oil and gas and 
they own oil well drilling equipment, machinery, and tools used 
in this business. On April 1, 1941, they were drilling a test well 
for oil and gas in Nemaha County, Nebraska, under contract 
and the assessor in Nemaha County insists that this property 
is subject to assessment in Nemaha County. Under Section 
77-1402 it is my opinion that this property should be assessed 
in Falls City, Richardson County, Nebraska, the place of busi- 
ness of this company. A number of similar questions are likely 
to arise and I would like your ruling on this matter.” 


The question of the jurisdiction of the county to assess personal 
property for taxation is contained in the provisions of Section 77-1402 
of the 1929 Statutes, which is as follows: 


“Personal property, except such as is required in this chapter 
to be listed and assessed otherwise, shall be listed and assessed 
in the county, precinct, township, city, village and school dis- 
trict where the owner resides, except that property having 
local situs, like grain elevators, lumber yards or any estab- 
lished business, shall be listed and assessed at the place of such 
situs. The capital stock and franchise of corporations and per- 
sons, except as otherwise provided, shall be listed and taxed in 
the county, precinct, township, city or village, and school dis- 
trict where the principal officer or place of business of such 
corporation or person is located within this state: Provided, 
that in cases of gas, electric light or power companies, whose 
main plant or power house is located in a county or district 
different from that of its general office or place of business, 
the franchise and intangible property shall be assessed in the 
county or district the situs of such main plant. If there be no 
principal office or place of business in this state, then at the 
place in this state where any such corporation or person trans- 
acts business.” 


A further examination of the statutes does not disclose that the 
property in question falls within an exception of the act as being re- 
quired to be assessed or taxed in any other or different county. The 
provisions of the statute are plain. Oil well drilling equipment, ma- 
chinery and tools are personal property, and the nature of such personal 
property is such that it is not operated permanently at one location. 
The business of well drilling is transitory in its nature and this kind 
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of property could only be taxed in a county other than the residence of 
the owner, if the facts disclosed that such property was used there in a 
permanent way in a going business. Hydraulic Press Brick Company v. 
Douglas County, 95 Neb. 87. 


While it is true in the eyes of the law and in a qualified sense, 
personal property accompanies the owner wherever he goes but this 
doctrine is not allowed to stand in the way of the taxing powers of the 
locality where the property has its actual situs and the requisite legis- 
lative jurisdiction exists. See City of St. Louis v. The Wiggins Ferry 
Company, 8. C. 11 Wall. 423, 20 U. S. Law ed. 192. Any other rule 
would lead to confusi.on in the assessment and taxation of personal 
property. For example, a man who resides in Douglas County, owns an 
automobile, which is, of course, taxed as personal property in Douglas 
County, but on April 1 he is in Scotts Bluff County, occupied in the sale 
of life insurance, and the Scotts Bluff County assessor requires the re- 
turn of personal property of this man in Scotts Bluff County . This, of 
course, is an absurd situation and yet, if it were not for the rule of the 
taxation of personal property in the county of the residence of the 
owner, just such a circumstance might arise. 


April 30, 1941 
Mr. Maynard M. Grosshans, County Attorney, York. 


Under date of April 23 you say: 


“A controversy has arisen between our county clerk and vari- 
ous foreign corporations as to where their intangibles should be 
assessed for taxation, These corporations are finance companies 
or manufacturers who have a branch office in another county, 
and do business generally over the state, in some cases through 
agents and in other cases directly with individuals. These corpo- 
rations contend that all intangibles, such as notes and mortgages 
held by them should be and have been listed for taxation in the 
county in which they maintain their principal offices, whereas 
it is the contention of our clerk that notes and mortgages 
given in this county, either directly to the corporations or to a 
dealer and by him assigned to the corporation, should be 
listed for taxation in this county.” 


Taxation of intangibles is governed by Section 77-701 Compiled 
Statutes 1929. This statute provides, amongst other things: 


“Such intangible property, except in the case of stock or shares 
of domestic Building and Loan Association, shall be assessed in 
the taxing district where the principal office or place of busi- 
ness of such corporation is located.” 


In the case of Joyce Lumber Company v. Anderson, 125 Neb. 886, 
the Court said (p. 887): 


“The intangible property sought to be taxed in Dawson county 
was taxable only in Douglas county, where the plaintiff cor- 
poration has its principal office or place of business.” 


It would not seem to us doubtful as to where intangible property 
should be listed, but if your county authorities are of a different view, 
we would call your attention to Section 77-1415 Compiled Statutes 1929, 
under which the State Board of Equalization and Assessment is given 
the right to determine the proper place of listing personal property 
where questions arise as between counties. 
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May 20, 1941 
Mr. Donald F. Sampson, County Attorney, Central City. 
We have your letter of May 13, in which you say: 


“In Section 77-1815, C. S. Supp. ’39, appear the words ‘provided 
that all taxes so consolidated shall be paid in the order of pri- 
ority of delinquency.’ 


‘Do you construe this to mean that if there are some long- 
delinquent real or personal taxes that the Treasurer has no right 
to accept payment of current taxes until these outstanding de- 
linquent taxes are paid. 


“If this is your construction, do you consider that the County 
Treasurer renders himself personally liable by accepting pay- 
ment of current taxes, either real or personal, when there are 
outstanding delinquent taxes for prior years?” 


In case the delinquent taxes have actually been consolidated, as 
provided for in Section 77-1814, Compiled Statutes of Nebraska for 1929, 
and Section 77-1815, C. S. Supp. 1939, we think there would be no 
question but what the taxes must be paid in the order of the priority 
of delinquency. We do not think, however, that this would prevent the 
County Treasurer from accepting current taxes which are not delinquent. 
Such payment would not discharge any of the delinquent taxes and the 
provision of the statute refers solely to taxes consolidated and not to 
current taxes. 


Trusting that this answers your interrogatory. 


May 19, 1941 
Mr. Edwin W. Vail, Deputy County Attorney, Seward. 
In your communication of May 13, you say: 
“Lots 1 and 2 are set up on the books and assessed as a whole. 


Now ‘A’ has purchased Lot 1 which is a nice piece of property. 
Lot 2 has very little value. The question is whether ‘A’ should 
pay one-half of the taxes which are against Lots 1 and 2, or 
whether he should pay the just amount which would be nearer 
to three-fourths of the taxes assessed against Lots 1 and 2. 


“In addition to this question there is the additional question as 
to what should be done with the special assessments. Should 
Lot 1 bear its share according to the amount of footage and 
Lot 2 bear its share according to the amount of footage, or 
whether Lot 1 should bear more than its share because of the 
fact that Lot 1 is really the lot of value.” 


Section 77-1903, C. S. Supp. 1939, provides, in part, as follows: 


“The treasurer shall receive taxes on part of any lot, piece or 
parcel of land charged with taxes, when a particular specifica- 
tion of the part is furnished. If the tax on the remainder of 
such lot or parcel of land shall remain unpaid, the treasurer 
shall enter such specification in his return so that the part on 
which the tax remains unpaid may be clearly known.” 
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Section 77-1609, C. S. Supp. 1939, provides, in part, as follows: 


“The county assessor, in addition to the other duties provided 
by law, shall revise annually the real estate assessment for the 
correction of errors, and, where properties have been assessed 
entities and afterward part of parts transferred to other parties, 
to set off and apportion to each its just and equitable portion 
of the assessed valuation.” 


It would seem under the authority of these two statutes that the 
assessor is authorized to set off and apportion to each of the lots men- 
tioned in your letter its just and equitable portion of the assessed valua- 
tion, and that upon that being done and certified to the treasurer, the 
latter officer would be authorized to accept the general taxes upon Lot 
1 from “A”. 


However, no such division may be made for the purpose of permit- 
ting the payment of special assessments. Village of Winside v. Brune, 
133 Neb. 80, 274 N. W. 212. 


So far as we are aware there is no statute authorizing a reappor- 
tionment or reassessment of special assessments by the taxing author- 
ities of a city of the size of Seward. It is, therefore, our opinion that 
there is no way in which a division can be made which would permit “A” 
to pay separately the special assessments which are a lien on Lot 1, 
without being the entire assessment against Lots 1 and 2. 


July 1, 1941 
Mr. Keith Hopewell, County Attorney, Tekamah. 


We beg to acknowledge receipt of your letter of June 11th in which 
you say: 


“In a number of instances, lands and lots were owned, occupied, 
and taxes assessed for a number of years. Subsequently the 
river cut into such lands and lots and as a result complete 
tracts went into the river and were completely lost and de- 
stroyed. However, after several years the river has moved 
away and these lands came into existence again. 


“Some of these lands had delinquent taxes unpaid at the time 
they were taken into the river and also in many instances 
were assessed thereafter in some nominal amount and some 
tracts were thereafter omitted completely from the assessment 
and tax records. Now some of these lands and lots by accre- 
tion and otherwise have been reoccupied mostly by squatters 
or by new titleholders or otherwise and not by original owner. 
Many of these new occupiers and claimants wish to pay taxes 
but do not wish to pay delinquencies assessed either prior to 
the time the land or lots in question went into the river or 
while in the river. 


“My first question is—Are the old taxes assessed prior to the 
time the lands and lots were taken into the river and subsequent 
amounts assessed during the time these tracts were in the 
river a valid lien against the subsequent accretion lands and 
lots which occupy the same territory as the originally described 
lands and lots? 
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“My second question is—If these old taxes are not a lien in order 
to keep the records straight as to new occupants and owners 
may the county board by resolution strike the old taxes from 
the records ? 


“It appears to me that when lands and lots are completely taken 
into the river, the identity of such lands are lost. In other 
words, there is nothing for the old tax lien to follow. And by 
the same reasoning any assessments made during the time the 
lands and lots are actually in the river were erroneous be- 
cause the lands and lots as such were not in existence. The 
subsequent accretion land would not revert to the original 
owner or title holder but could be claimed by the owner of the 
land to which the same accreted or, as in many cases, by 
‘squatters’ who are holding by adverse possession.” 


As to lands along the Missouri River, the Nebraska law would seem 
to be that where lands are submerged by the river, title to the land is 
lost; and if the same land reappears as accretions to the neighbor’s 
land the neighbor owns it, and not the former owner. Yearsley v. Gipple, 
104 Neb. 88, U. S. V. First National Bank of Decatur, Neb. (D. C. Neb.), 
56 Fed. (2d) 634, 67 C. J. 829. 


A real property tax is not a personal obligation or debt, but be- 
comes a lien on the land and may be collected through statutory pro- 
visions, provided for that purpose, and in no other way. When the land 
disappears into the river, naturally the lien also disappears, since there 
is nothing to which it may attach. Now if, when the land disappeared 
into the river, it belonged to Henry Horsecollar, when he lost the land 
it took with it the lien for any unpaid and delinquent taxes; and when 
it reappeared as an accretion to the land of Peter Redwing it would not 
be, in the contemplation of the law, the same land at all, but, instead, 
would be land which would attach itself to Peter Redwing’s property, 
and would be subject to tax as such. 


It would seem to me that the problem would be no other or different 
than is presented by the ordinary transfer of real estate prior to gen- 
eral real estate assassments. The assessor should determine the owner- 
ship of the lands in question, and submit same to the county board of 
equalization; then, after their action, a list of lands is made up and 
would go on to the tax rolls in the hands of the county clerk to be 
turned over to the county treasurer in due course. Of course, accretions 
would naturally increase the value of the lands to which they attached; 
and if land is lost by submersion or erosion, and disappears into the 
river, there is nothing to do but to strike it from the rolls. But it 
would seem that these would be but routine matters for the county board 
of equalization to handle in due course. 


I think perhaps these expressions confirm your own ideas as to this 
matter, and I hope that they may be of some benefit to you. 


July 8, 1941 
Mr. Guy E. Tate, County Attorney, Papillion. 


In your communication of June 21, you request the opinion of this 
office as to whether state and county taxes may be levied and collected 
upon private property owned by individuals and located, at the time of 
assessment, upon the Fort Crook Military Reservation. 
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It appears that the land upon which this fort is erected was pur- 
chased by the United States government with the consent of the Ne- 
braska Legislature. Section 8, Article I, of the Constitution of the 
United States, confers upon the federal government exclusive juris- 
diction over land within a state, whenever, by consent of its Legislature, 
such lands are purchased by the United States for the erection of forts, 
magazines, arsenals, dockyards, and other needful buildings. 


Consent seems to have been granted by Chapter 64, Laws of Ne- 
braska for 1889. 


If this land was purchased with the consent of the Legislature, the 
federal jurisdiction is exclusive of all state authority. If it was acquired 
otherwise than by purchase with consent, it may be said that the Legis- 
lature of Nebraska had the power to impose certain conditions when it 
ceded jurisdiction to the United States over the territory; however, in 
the matter of ceding jurisdiction over Fort Crook, the Nebraska Legis- 
lature imposed no conditions except that the state retained concurrent 
jurisdiction for the service of civil and criminal process. 


So that whether the real estate was acquired by purchase with the 
consent of the Nebraska Legislature, or otherwise, in this particular 
instance the ultimate conclusion must be the same. 


It is our opinion that private personal property located within an 
army camp, such as Fort Crook, cannot be subjected to state taxation. 


August 12, 1941 
Honorable Frank J. Brady, State Tax Commissioner. 


We acknowledge receipt of your letter of August 9 in which you 
enclosed copy of a letter received from Paulette & Wilson of Topeka, 
Kansas, in which they say: 


“The City of Summerfield, Kansas, which is located directly 
adjacent to the Nebraska State line is building a municipal 
waterworks system. The source of supply will be a well lo- 
cated just across the line in the State of Nebraska and about 
one and one-half miles west of the City. It will be more con- 
venient for the city to construct their pipe line and their power 
line on the Nebraska side of the State line. 


“Will you please advise us whether or not this property, which 
would be owned and operated by a Kansas Municipality, is tax- 
able in the State of Nebraska?” 


Article VIII, Section 2, of the Constitution, provides what property 
shall be exempt from taxation in this state, and further provides that 
no property shall be exempt except as provided in this section. 


The section in question being exclusive and not covering property 
owned in this state by or for the benefit of a municipal corporation in 
another state, it would seem that such property would be taxable in 
Nebraska. 


May 22, 1942. 
Mr. John E .Sullivan, County Attorney, Clay Center. 
You inquire whether or not in view of Section 46-622, Compiled 
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Statutes of Nebraska for 1929, irrigation pumps and the motors used to 
operate them are taxable. 


Section 2, Article VII of the Constitution of Nebraska provides 
that, ‘no property shall be exempt from taxation, except as provided 
in this section.” The section does not provide that irrigation pumps and 
motors used to operate them are exempt from taxation and does not 
authorize the legislature to pass a law exempting them from taxation. 


In view of the constitutional provision quoted, it is our opinion 
that irrigation pumps and motors are taxable. 


Whether such property is taxable as personal property or as part 
of the real estate will depend upon the facts in each case, and we are 
enclosing copy of an opinion dated May 2, 1941, addressed to Mr. Frank 
J. Brady, State Tax Commissioner, with reference to the assessment of 
pumps and tanks at filling stations which may be of some assistance to 
you in this regard. 


TAX CERTIFICATES 
January 24, 1939. 
Mr. William A. Letson, County Attorney, Red Cloud. 
In your letter of January 14th, you state: 


“My county board has asked if tax certificates purchased by the 
county board can be assigned to incorporated villages without 
payment by the village of the tax money.” 


The answer for that proposition is found in Section 77-2010, 
Cumulative Supplement, 1937, which provides that: 


“No such sale shall be made to any city, village, * * * by the 
county treasurer when such lands have been previously sold to 
the county, but in any such case, the city or village, * * * may 
purchase the tax certificate held by the county.” 


It is our opinion that, although the word “purchase” is used, it 
contemplates an assignment by the county to the city or village. Con- 
tinuing the quotation of said statute, we find this provision: 


“That the county treasurer shall not be required to account to 
the state treasurer, or to any person, for the amount of taxes 
due and represented by such certificate or certificates of pur- 
chase, until the drainage district or the irrigation district au- 
thorities as the case may be, have sold the certificate or cer- 
tificates of purchase of such real estate, or until, by redemption 
or foreclosure proceedings, he shall have received the money 
thereon.” 


Although this provision mentions only drainage and irrigation dis- 
tricts, having omitted “city or village’, we feel that, construing the 
statute as a whole, the foregoing language applies in the case where 
an assignment is made by the county board to a city or village. The 
language of the statute seems clear and we believe that it was the 
intention of the Legislature to leave the city or village in the same 
position whether they purchased the certificate directly from the county 
treasurer or obtained it by assignment from the board of county 
commissioners. The same conclusion is reached by construing Section , 
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77-2011 with 77-2010. It seems to be the intentions of these two Sections 
to permit any of the political subdivisions mentioned therein to receive 
the tax sale certificates as trustee for all of the other subdivisions 
without having to account for the amount of taxes called for by said 
certificate until such time as the political subdivision holder either dis- 
poses of the tax certificate to some private party or receives money as 
the result of redemption or sale under foreclosure proceedings. 


We trust that this interpretation answers your question satis- 
factorily and, if we can be of any further service to you, do not hesitate 
to call upon us. 


October 23, 1939. 
Mr. Jesse L. Dougherty, County Attorney, Columbus. 
In-your letter of October 16, you state as follows: 


“When the County Treasurer offers the land for sale against 
which there are delinquent taxes, in November, as provided by Statute, 
should he figure interest on all the delinquent taxes against one par- 
ticular tract of land, or should he just figure the interest from March 
19, 1937? 


“Would it make any difference whether the land at tax sale 
was sold to an individual or a private corporation, or not sold for want of 
bidders, and tax certificate taken in the name of the County.” 


Where the tax sale certificate is purchased by a private corporation 
or an individual, the law is clear that interest due prior to March 19, 
1937, is to be waived. Where the certificate is taken in the name of the 
county, however, it would seem to us that this is not such a sale as is 
contemplated by L. B. No. 14 and that said interest would not be 
waived. Where the county takes the certificate in its own name, the 
purpose of the act has not been accomplished, that is, no money has 
been paid into the treasury, which was the sole purpose of the act. 
Also, the taking of the certificate by the county is in the nature of an 
assignment rather than a sale. If, however, the taxpayer pays this 
certificate prior to December 31, 1939, there is no doubt but that he is 
entitled to the waiver of the interest the same as if no sale had been 
had. The same would be true if a sale of the certificate is made to 
some individual prior to December 31, 1939. 


The law makes no provisions as to how this matter should be 
handled where the county is taking the tax certificate, but it would ap- 
pear to us that it would be necessary to include the entire interest in 
the certificate and then, if payment is made prior to December 31, 
1939, it would be necessary to refigure the interest and allow a credit 
on the certificate. 


You also ask us to give you the interest rate on delinquent taxes 
where tax certificates have not been issued covering the last ten years. 
The rate of this interest set out in Section 77-1907, Compiled Statutes 
of Nebraska for 1929, is ten per cent. The 1933 Legislature repealed the 
above mentioned section and reduced the rate to nine per cent (Section 
77-1959, C. S. Supplement for 1933). The 1935 Legislature amended 
the act of 1933 reducing the rate of interest to seven per cent (Section 
77-1959, C. S. Supplement for 1935). The said rate of interest has been 
in effect since that time. 
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January 16, 1942 
Mr. John E| Sullivan, County Attorney, Clay Center. 


We have your request for an opinion relative to the procedure to be 
followed in connection with the purchase of tax certificates by the 
county for delinquent real estate taxes. You state in your request that 
the certificates have been held void by the district court on account of 
the manner of the return of the county treasurer to the clerk. You 
further state that it is your desire to abandon any further foreclosures 
on the certificates already issued and have new certificates issued to 
include all deinquent taxes. You call our attention to the wording of 
Section 77-2049, Compiled Statutes of Nebraska for 1929, which provides 
for cancellation of certificates by the treasurer after five years have 
elapsed, and call our attention to this language in said section: 


““* * * and the real estate covered thereby shall be forever re- 
leased and discharged from the lien of the taxes for which 
the same was sold * * *” 


It is our opinion that the quoted language in Section 77-2049 has 
no application to the purchase of tax certificates by the county or other 
governmental subdivisions. It is our opinion that if the language quoted 
in this section were held to apply to purchases of tax certificates by the 
counties it would be invalid as a violation of Section 4, Article VIII, of 
the Nebraska Constitution, which provides as follows: 


“The Legislature shall have no power to release or discharge 
any county, city, township, town or district whatever, or the 
inhabitants thereof, or any corporation, or the property therein, 
from their or its proportionate share of taxes to be levied for 
state purposes, or due any municipal corporation, nor shall 
commutation for such taxes be authorized in any form what- 
ever.” 


However, it seems that in construing this section the Supreme 
Court of Nebraska has repeatedly said that this does not apply to pur- 
chases of tax certificates by the counties and a very logical reason for 
such holding has been given by our Supreme Court to the effect that 
where a private purchaser purchases the tax certificate the county and 
the governmental subdivisions are actually-paid their taxes. However, 
this is not true when the purchase is made by the county or the govern- 
mental subdivision. No money is received by the county and the county 
treasurer is not required to account for these taxes until the certificate 
is either foreclosed and the land sold or the property redeemed by the 
owner. The cases which you cited in your opinion hold this way. 


In the case of Valley County v. Milford, 70 Neb. 313, 97: N. W. 310, 
the fourth paragraph of the syllabus is as follows: 


“The county’s lien for taxes is not devested by the failure of the 
county to foreclose its tax lien within the time limited by stat- 
ute, but the county may again purchase at tax sale for the 
years covered by its prior purchase.” 


In its opinion, the court expressly holds that while the counties are 
required to foreclose this certificate within five years from the date of 
such sale if they fail to do so that they can again purchase a certificate 
and proceed. The court uses this language in its opinion: 


“The lien for taxes is perpetual, and can only be devested by 
payment. * * * Yet, upon a sale for taxes to the county, and 
the failure of the county to institute and prosecute to comple- 
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tion a foreclosure of its lien, the county’s lien for taxes is not 
devested and the county must again purchase at tax sale for the 
years covered by its prior purchase, and must, within the peroid 
fixed by law, foreclose upon its second purchase; and that the 
lien of the county for taxes is not devested except upon the 
judicial sale resulting from foreclosure proceedings, or the 
payment of the taxes.” 


The same proposition is again discussed in the case of Flansburg 
v. Shumway, 117 Neb. 125, 219 N. W. 956, where the fifth paragraph of 
the syllabus is as follows: 


“The lien of taxes regularly levied on real estate is, ordinarily, 
perpetual and can be divested only by payment or in some 
manner authorized by statute.” 


In the opinion the court discusses the difference between purchase 
by the county and by a private individual and places the difference on 
the direct proposition that where a private purchaser has secured the 
certificate the county or governmental subdivision has received its taxes. 
When the county or governmental subdivision acquires a tax sale cer- 
tificate no money is paid and it is simply a means to enforce the pay- 
ment of the lien for taxes. If the statutory period passes without the 
county taking any steps to enforce the lien, the lien itself is not lost 
because no payment of the lien has ever been made. 


The proposition is again discussed in the case of Nolan v. Klug, 
134 Neb. 860, 279 N. W. 791, and, while the decision in that case is not 
directly on the point involved here, it does furnish very late authority 
for the holding that this is not payment of the tax. 


The proposition is again discussed in the case of Steinacher v. 
Swanson, 131 Neb. 439, 268 N. W. 317. Again the question is not directly 
on the point involved here, but it does apply to the discharge of tax 
liens, and in the dissenting opinion by Justice Paine he discusses this 
proposition, and, while this is in the dissent, it will be found on reading 
the majority opinion that there is no quarrel among the justices on 
this point. 


In the case of Gibson v. Peterson, 118 Neb. 218, 224 N. W. 272, the 
court in an opinion by Justice Good discusses the matter and it is in 
line with the other holdings cited, although this case is on a different 
point. 


We, therefore, give it as our opinion that the lien of real estate 
taxes is not cancelled by the sale of a certificate to the county or other 
governmental subdivision and that the provision of the statute cited 
above as to cancellation of the lien applies merely to private purchasers 
and does not apply to purchases by the county. 


TAX EXEMPTIONS 
June 26, 1939 
Mr. William H. Smith, State Tax Commissioner. 
We have your letter of June 16, in which you say: 


“Your department has heretofore held, and I believe the 
opinion is based upon a decision of the Supreme Court, that 
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property owned by religious, charitable and educational institu- 
tions, but not used in connection therewith, is subject to taxa- 
tion, and as a result thereof, residence properties or farms owned 
by such institutions, but not used by them, are subject to taxa- 
tion. The question has been presented as to whether or not in- 
tangible property, such as stocks and bonds, are likewise taxable. 
I would like an opinion from your department, with relation 
thereto.” 


So far as I know, this matter has never been passed on by our 
Courts, and in my judgment the question presented would turn upon 
the use to which the intangible property was intended to be put. 
If it represented funds, the principal or income of which were to be 
devoted exclusively to religious, charitable or educational purposes, 
I would deem such funds to be exempt, under the law. 


There would, for example, be no point in holding the lands and 
buildings of a college to be exempt, but taxing an endowment fund 
designed for its support. The college could not be operated without 
funds and the same are employed directly for the purpose and use of 
education. 


We are, therefore, of the opinion that intangible property em- 
ployed for the purposes above expressed, is not taxable. 


TAX FORECLOSURE 
December 15, 1939 
Mr. William C. Smith, Jr., County Attorney, Ainsworth. 
You say: 


“A situation has arisen that I am not quite clear as to what 
procedure should be taken and it is as follows: A private 
individual wished to purchase a decree that the County has 
already obtained on one tract of land, naturally the Tax 
Sale Certificate has been cancelled when decree was taken, 
and while I tried to persuade them to allow the property to 
sell and they could bid it in, they do not want to do this, 
therefore, they have asked to purchase from the County the 
decree on this particular tract.” 


I find no statutory form for such an assignment and am of the 
opinion it could be made in various ways any one of which would be 
valid. I suggest the following as an outline of a form that may be used: 


In consideration of the sum of $................. in hand paid by 

Ligeti dace taciearnce Ne ease See said sum being the amount of the decree 

rendered in the District Court of Brown County, Nebraska, in- 

cluding interest and costs in a case in which the County of 

Brown is plaintiff and... eS ae et al. are defendants, 

the County of Brown sells, assigns and ‘transfers to... sea siees 
all its right, title and interest in and to*said decree. 

The County of Brown 
By....... 
‘Chairman of County ‘Board _ 


The decree should not be sold for less than the amount due thereon 
and no reason occurs to me why a private party should wish to buy it, 
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but if someone does wish to purchase the decree and will pay the price, 
the county and its varoius subdivisions and the state to whom the taxes 
are due will suffer no loss. 


July 27, 1939. 
Mr. A. E. Henry, County Attorney, Pawnee City. 


Reference is made to your letter of June 15 and your more recent 
letter of July 22. The delay has been occasioned by the absence of the 
writer from the city. In your letter of June 15, you say: 


“Recently our County foreclosed county tax sales certificates on 
real estate situated in the county seat. The sales have been 
confirmed, and the proceeds turned over by the Clerk of the 
District. Court to the County Treasurer. The question asked 
me by the County Treasurer has to do with the distribution by 
the County Treasurer of some of these funds. 


“Some of the real estate sold was sold both for general taxes 
and for special taxes for paving. It is understood that the 
general taxes are a first lien and that the paving taxes are a 
second lien, that the proceeds of the sale must be first applied 
to the payment of the general taxes and the ssid ca ap- 
plied to the paving taxes. 


“The question is whether, in arriving at the amounts to be ap- 
plied on the general taxes, the County Treasurer should cal- 
culate interest; or whether, on thie other hand, the County Treas- 
urer should disburse among the funds levied for general pur- 
poses only the principal of such taxes, thus leaving a larger . 
sum to be credited to the special taxes. 


“A diversity of opinion on this matter exists as between me 
and city representatives. The opinion of your office will be 
appreciated.” 


I believe that this matter is set at rest by the case of Douglas 
County v. Shannon, 125 Neb. 783. The syllabus is as follows: 


“The proceeds of a tax foreclosure sale, brought by the county, 
shall be applied, first, to the payment of costs; second, to the 
payment in full of all general taxes of the state, county, school 
district, and other governmental subdivisions (Const. art. VIII, 
sec. 4), and the remainder, if insufficient to pay all special 
assessments due on said real estate.” 


On page 784, the Court, in its opinion, says: 


“A decree of foreclosure was entered March 26, 1927. Upon 
September 11, 1929, after sale and confirmation, a motion was 
filled, asking the court to determine the proper method of 
distribution of the proceeds of the sale between the various 
governmental subdivisions entitled to participate in said dis- 
tribution, as such proceeds were insufficient to pay in full the 
costs of the proceedings and the lien of the taxes and special 
assessments upon the property foreclosed. 


“It was the purpose of the motion of the county attorney to 
have a determination whether or not the special assessments 
ranked with the general taxes, which would require that the 
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proceeds should be prorated as to all taxes and special assess- 
ments, or whether the funds, after the payment of the costs, 
should first be applied to the payment in full of the general 
taxes with interest, and the balance, if any remaining, then 
be prorated on such special assessments as might remain.” 


From the above, you will note what issue was considered by the 
Supreme Court as being involved on the appeal, the trial court entering 
an order that general taxes and special assessments should prorate 
equally and this the Supreme Court reversed. Naturally, they did not 
give specific directions as to how the Court below should enter its de- 
cree, but it will be noted that the contention of the appellant is generally 
upheld, which would indicate that the affirmative of the issue pre- 
sented was considered by the Court to be the law. We would also 
direct your attention further to what the Court said in its opinion on 
page 788: 


“Section 4, art. VIII of the Constitution, provides that the 
legislature shall have no power to release or discharge any 
property from its proportionate share of the taxes, and pro- 
vides further that no commutation of such taxes may be au- 
thorized in any form whatever. This section was found in the 
Constitution of 1875 at article IX, sec. 4, and, in discussing it, 
this court, in Farnham v. City of Lincoln, 75 Neb. 502, held 
that this section did not apply to special assessments to pay 
for local improvements. 


“With this clause of our Constitution in mind, the sections 
under consideration seem to require that the proceeds from 
such county tax sale foreclosures be handled exactly as the 
foreclosures of certain mortgages bearing definite priority one 
over the other, and that the mortgage holding a first lien 
will be preferred over subsequent liens. The only difference 
between such an action and the case at bar is that the priority 
of tax liens is not fixed by contract, but is, in the case of the 
proceeds of a tax foreclosure, fixed by the provisions found 
in our Constitution and statute, and under section 77-206, 
Comp. St. 1929, general taxes due to a state, county, school 
district, and other governmenta! subdivisions shall be a first 
lien on the real estate upon which it is levied, and shall be 
superior to special assessments levied and assessed against the 
same real estate. Harlan County v. Thompson, ante, p. 65; 
Ittner v. Robinson, 35 Neb. 133; Commercial Savings & Loan 
Ass’n v. Pyramid Realty Co., 121 Neb. 493; Mutual Benefit 
Life Ins. Co. v. Siefken, 1 Neb. (Unof.) 860; 25 R. C. L. 189, 
sec. 102; Iowa Securities Co. v. Barrett, 210 Ia. 53.” 


This confirms our impression as to the intent of the Court in its 
opinion and it would be our conclusion that it was the intent of the 
Court to hold that tax foreclosures were to be treated just the same 
as mortgage foreclosures and that the general taxes, with interest, 
should be regarded as a first lien and paid in full before any special 
assessments are paid out of the proceeds of sale. 


December 12, 1940 
Mr. William H. Lamme, County Attorney, Fremont. 
Reference is made to your inquiry of recent date, in which you say: 
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“The City of North Bend brought proceedings for th fore- 
closure of certain real estate taxes in the City of North Bend 
under 77-2040 without waiting for the two-year period of re- 
demption to expire. They proceeded with sale after decree 
and bid the various properties in in the name of the city and 
paid the amount of the bid in court. 


“On several of the properties, their bid was for the full amount 
of the taxes and interest and costs. On these properties they 
now request that the county treasurer give them a check for 
their paving tax and city tax. The county treasurer, in view 
of the redemption feature of the case, feels that he should 
keep this money in a separate fund until the period of re- 
demption has expired. * * *,.” 


We have made an examination of the statute with regard to this 
situation, and in so doing, have had regard only to the disposition of 
funds by the county treasurer in the event that the full amount of 
taxes, interest and costs have been paid to him by the Clerk of the 
District Court. 


Section 77-2041 of the 1939 Supplement, provides in part as follows: 


“* * * The clerk of the district court, shall, immediately upon 
the receipt thereof, pay the proceeds of such foreclosure sale 
to the county treasurer of such county or the county in which 
such city, village, school district, town, drainage district or 
irrigation district or other municipal subdivisions or public cor- 
poration is situated, not however, exceeding in amount the taxes 
found due in such decree, with interest thereon and fee for 
certificate of sale, giving the county treasurer a certified state- 
ment thereof with a copy of such tax sale certificates, and the 
same shall be by the county treasurer applied and distributed 
as provided by law. * * *.” 


Contained in the above quoted law is an express mandate to the 
county treasurer to distribute the tax funds received by him from 
the Clerk of the District Court, as provided by law, to the various 
municipal subdivisions. This same section also provides that the 
owner of the lands in the tax foreclosure, or any person having a lien 
thereon, or interest therein, may redeem from the foreclosure sale at 
any time within two years from the date of sale, by paying to the 
Clerk of the District Court, for the use of the purchaser at such fore- 
closure sale, the amount for which said land sold at the foreclosure 
sale, with interest and costs. 


After the county treasurer has received the full amount of tax 
from the Clerk of the District Court under the foreclosure sale, neither 
he, the county or any taxing subdivision, has any more interest in the 
foreclosure proceeding. If redemption is made, there is no provision of 
law requiring the Clerk of the District Court to pay the amount of re- 
demption to the county treasurer. He merely certifies that fact to the 
county treasurer, who makes a memorandum of such redemption in 
the sale book of his office. The money that is paid in to the Clerk of 
the District Court on redemtion is, by statute, for the use of the pur- 
chaser at the foreclosure sale, so that could not possibly affect the 
disposition of the funds in the hands of the county treasurer. 


We are, therefore, of the opinion that where the full amount of 
the taxes due, interest and costs of the foreclosure proceedings have 
been paid to the county treasurer, that the statute then requires him to 
make distribution as provided by law, and that he need not wait until 
the two year period of redemption has expired. 
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December 13, 1940. 
Mr. Malcolm R. Smith, County Attorney, Dakota City. 


In your letter of November 20, you recite that in 1938 the County 
Treasurer issued tax sale certificates to the village of Emerson; that 
later the village, as plaintiff, instituted an action to foreclose some of 
these certificates; that decree was entered in March, 1939, and the real 
estate sold at Sheriff's sale in August. Now, the owners of some of 
this real estate have tendered the amount for which their land was 
sold at the Sheriff's sale with interest at twelve per cent per annum 
from the date of purchase and costs, and demand redemption of the 
real estate from the foreclosure decree. 


You ask: 


“Can the owner redeem his property for the sale price plus 
12% interest from date of sale, clear all prior tax including 
those of county and school district, or is he merely relieved 
of the village tax?” 


In our opinion, this matter was definitely settled in Lincoln County 
v. Shuman, 9 8S. C. J. 673, 292 N. W. 30. In this case, the Court’s syl- 
labus is as follows: 


“In the foreclosure of a tax sale certificate brought by a county 
under sections 77-2040 and 77-2041, Comp. St. 1929, where sale 
of the property is confirmed, subject to the right of the owner 
to redeem within two years from the date of confirmation, and 
an application to redeem is filed and with it tendered to the 
clerk of the court the amount for which the real estate was 
sold at the foreclosure sale, together with interest at 12 per 
cent. from date of sale, and costs of suit; held, redemption 
under the circumstances, and as provided for in section 77-2041, 
Comp. St. 1929, may be had.” 


In view of the language of Section 77-2040, C. S. Supplement for 
1939, which the Court in this opinion says must be read in conjunction 
with Section 77-2041, the same rule would apply to a foreclosure of a 
tax sale certificate brought by a city or village. 


In City of Plattsmouth v. Hazzard, 132 Neb. 284, 271 N. W. 801, 
the Court called attention to the fact that the city is a trustee for the 
other governmental subdivisions for the enforcement and payment of 
the tax, and Section 77-2040 provides that the city or village shall be 
deemed to be the assignee and owner of all the liens for taxes of the 
state, county, city, village, school district, town, and other municipal 
subdivisions for which the real estate is sold. 


It follows that, if the owner redeems under the authority of Section 
77-2041, he redeems from all the taxes included in the decree and not 
merely from the city or village tax. 


June 2, 1941 
Mr. Daniel E. Owens, County Attorney, Benkelman. 


In your communication of May 22 you state that in October, 1939, 
tax sale certificates were issued to Dundy County and thereafter sold 
or assigned by the county to individuals who paid therefor the amount 
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of the original tax with accrued interest for the entire period of the de- 
linquency; you ask whether a certificate holder may be compelled to sur- 
render his certificate upon the payment by the owner of the real estate 
of the principal amount of taxes plus interest at the statutory rate from 
March 8, 1939. 


Section 77-1963 Compiled Statutes Supplement 1939, as amended by 
Section 1 of Legislative Bill No. 180, adopted at the Fifty-fifth Session 
of the Nebraska Legislature, provides as follows: 


“Any interest due on any delinquent general tax (general real 
property tax or personal tax), delinquent on or prior to March 
8, 1939, shall be remitted and cancelled and need not be paid in 
event, but only in event, the original amount of such tax he 
paid on or before July 1, 1942, with interest thereon at the 
rate of seven per cent from March 8, 1939, until such payment 
is made. Proceedings for the collection, and the collection, of 
such taxes whether instituted prior to or after March 8, 1939, 
shall not be affected by this section in any manner, except that 
any delinquent taxpayer whose general real property or per- 
sonal tax is delinquent on or prior to March 8, 1939, may, dur- 
ing the interim herein specified, pay the original amount of 
such delinquent taxes with interest as aforesaid, and, during 
such interim, any purchaser at tax sale for such delinquent 
taxes may pay the original amount of such delinquent taxes 
with interest as aforesaid: Provided, this section shall not ap- 
ply to tax sales prior to March 8, 1939.” 


It will be noted that this act provides that proceedings for the col- 
lection of taxes, whether instituted before or after March 8, 1939, are 
not to be affected by the act. Section 77-2020 Compiled Statutes Sup- 
plement 1939, as amended by Section 28 of Legislative Bill No .130, pro- 
vides that the owner may redeem from tax sale by paying the county 
treasurer for the use of the purchaser the sum mentioned in the certifi- 
cate of tax sale with interest at seven per cent from the date of purchase 
to the date of redemption, together with all other taxes subsequently 
paid by the purchaser. 


In our opinion, if the individual purchaser purchased and paid for 
the tax sale certificate prior to the effective date of Legislative Bill No. 
130, redemption may only be made by the payment of the full amount of 
the tax sale certificate with interest, as specified by Section 77-2020 
as amended. 


TAX LEVY 
March 22, 1939 
Mr. Carl Humphrey, County Attorney, Brewster. 


Reference is made to your inquiry with respect to Legislative 
Bill No. 431, which bill seeks to authorize the county board, by resolu- 
tion, to issue bonds for the purpose of funding general obligations and 
providing, further, that taxpayers may file protests to such action, 
and that notice of such action shall be published two consecutive 
weeks in at least one newspaper, and if a majority of the taxpayers 
of the political subdivision shall file with the clerk, within fifteen days 
after the first publication, a written protest for the issuance of such 
bonds, then such bonds shall not be issued, but if sufficient protest has 
not been filed, the bonds may be issued and sold. 


—TT4— 


Section 5, Article VIII of the Constitution of Nebraska, provides as 
follows: 


“County authorities shall never assess taxes the aggregate of 
which shall exceed fifty cents per one hundred dollars actual 
valuation as determined by the assessment rolls, except for 
the payment of indebtedness existing at the adoption hereof, 
unless authorized by a vote of the people of the county.” 


This section has been construed by the Supreme Court of this state 
in many cases, and has been held not to be a grant of power, but a 
limitation, and operates both upon the county and the legislature; that 
except for special reasons mentioned, the county is without authority to 
levy a tax in excess of the limitation for county purposes; that an 
election can be held only pursuant to the statutes. 


It is further provided in Section 26-109 of the Compiled Statutes 
of Nebraska for 1929, that whenever the county board shall deem it 
necessary to assess taxes, the aggregate of which shall exceed the 
constitutional limitation, the county board may, by proper order or 
resolution, set forth the amount required, and the interest, and provide 
for the submission of the question of assessing the additional rate re- 
quired, to a vote of the people of the county at the next election for 
county officers after the adoption of the resolution, or at a special 
election ordered by said county board for that purpose. 


Section 26-110 provides as follows: 


“The mode of submitting questions to the people for any purpose 
authorized by law shall be as follows: The whole question, 
including the sum desired to be raised, or the amount of tax 
desired to be levied, or the rate per annum, and the whole 
regulation, including the time of its taking effect, or having 
operation, if it be of a nature to be set forth, and the penalty 
of its violation, if there be one, is to be published for four 
weeks in some newspaper published in the county. If there be no 
such newspaper, the publication is to be made by being posted 
up in at least one of the most public places in each election pre- 
cinct in the county, and in all cases the notices shall name the 
time when such question will be voted upon, and the form in 
which the question shall be taken, and a copy of the question 
submitted shall be posted up at each place of voting during 
the day of election.” 


It would seem, therefore, that Section 4 of Legislative Bill No. 
431, is contrary to the provision of the statutes already existing, and 
probably would not fulfill the constitutional requirement, for you will 
observe that the section of the constitution quoted requires a vote of 
the people of the county, and the provision of Section 4 could not be 
considered to be a vote of the people of the county on the question, 
unless all of the different sections of the statute, by which questions 
are submitted to a vote of the people at elections, were repealed. 


This question was before the Supreme Court for a decision in In 
re House Roll 284, 31 Neb. 505, and in the opinion, at page 513, it is 
stated as follows: 


“Sec. 15, art. 3, provides that ‘where a general law can be 
made applicable, no special law shall be enacted’. A general 
law is applicable in the case stated, and therefore a special 
law will be within the inhibition of the constitution. Bonds 
must be issued therefore in pursuance of an election lawfully 
held. This has been the law of this state from its early history. 
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There are many reasons for this. Where an election is duly 
called and advertised, the reasons for and against the proposi- 
tion are discussed and considered, and the electors vote uvon 
such proposition as they may deem for their own and that of 
the county’s best interest. The election is open and public, 
and the friends and opponents of the measure meet upon com- 
mon ground and by their votes register their preference for a 
opposition to the proposition. None of these advantages, how- 
ever, inure in favor of merely signing the petition. In such 
case the petition is presented to a party who frequently, with- 
out due consideration, signs the same, or signs it under 
representations which he afterwards finds do not conform to 
the facts. Such a system, as an authority for incurring in- 
debtedness or issuing bonds, is open to many objections and is 
within the clear inhibition of the constitution. We therefore 
hold that while a county may be authorized to issue its bonds 
within certain limits for the purpose indicated, yet the au- 
thority must be conferred by a vote of the electors at an elec- 
tion called and held in pursuance of law and not by petition.” 


There is no question but that if the provisions of the statute are 
followed and a vote of the people authorizes a levy in excess of the 
constitutional limit, that the county board may then make the levy 
authorized. 


August 29, 1939 
Mr. Malcolm R. Smith, County Attorney, Dakota City. 
You say: 


“The Commissioners of this County have made their annual 
levy which is as follows: 


Meneral ams iscrredeseacdcs ca nossa Segre 2.75 mills 
Ua (i Sc Roane Ni eee a ARC pene nee Ae ee ee ore are ay 75 
Special General Fund (under Bill 400).................. 5 
Mimnerpeney Poor iheliek 22.5: 25 ctncise eas 1. 


“As you probably know, this is a small county and its poor 
burden is very heavy in proportion to its size. The property 
valuations for purpose of assessment have been reduced about 
¥ during the last ten years and the commissioners find it very 
difficult to keep their necessary expenses within the legal tax 
limitation. 


“Last year the board provided a 1/15 mill levy for County Fair 
purposes as provided in Section 2-201 to 2-209, incl. 1929 
Statute. However, this year the board has found that they 
could not levy for this purpose and still have enough for their 
other governmental purposes. The Fair Board insists that the 
levy must be made regardless, due to the presence of the 
word “shall” in the section providing for such levy. 


“The board wishes to know if the above sections made it 
mandatory upon them to make the levy for Fair purposes re- 
gardless of whether or not they have sufficient money for other 
necessary governmental functions. The board meets Friday, 
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October 25, and if possible, they would like to have your opinion 
before them on that date.” 


I am of the opinion that if the Agricultural Secretary has complied 
with the requirements laid down in Section 2-201, Compiled Statutes, 
it becomes the duty of the county board to make the appropriation for 
its benefit. That seems to have been the holding of the Court in the 
comparatively recent case of Frontier County Agricultural Society v. 
Frontier County, 125 Neb. 848, 252 N. W. 325. 


November 29, 1939. 
Mr. Neil C. Vandemoer, Director of Assistance. 
We have your letter of November 6, in which you say: 


“The Social Security Board have taken exception to the match- 
ing of funds furnished by certain counties during the last 
biennium which funds were matched on the basis of a tentative 
approval of the Social Security Board pending further legis- 
lation. 


“The question came up as to whether the raising of blind levies 
in counties was mandatory or not and under date of July 
6, 1938 your office furnished us with such an opinion. It now 
appears that during the period these funds were being matched 
there were several counties in the state which were not paying 
their blind grants in full and had made no provision for the 
blind levy which has raised the question with the Social Se- 
curity Board as to whether the blind levy was actually man- 
datory or not. 


“In discussing this matter with representatives of the Social 
Security Board they raised the question as to whether it has 
been common practice during the last several years for 
counties to ignore the mandatory provision for blind levy or 
whether it has been an occasional circumstance. In the one 
case they felt that the law while originally intended to be 
mandatory, but because it had not been observed for a number 
of years by some counties had actually become a dead law. 


“Kindly advise as to what in your opinion is the status of 
this law.” 


In the letter of this office written July 6, 1938, the law relating to 
blind assistance was examined and the following conclusions were 
arrived at: 


“First—That the relief of the blind is mandatory upon the 
county authorities. 


“Second—That they may supplement sums allocated to them 
by the State Assistance Board by a levy under the pro- 
visions above quoted.” 


We would not say that the blind levy was mandatory and we do 
not believe that it is in the sense that it must be made whether 
needed or not. However, if it is necessary that such a levy be made 
in order to carry out the duty imposed upon the county authorities by 
the statutes, to-wit, the relief of the blind, it is plain that a levy 
would then: be mandatory. as 


—tTI— 


Failure to make a levy does not indicate that it is not mandatory, 
but simply that the authorities have not performed their duty. In 
the opinion of this office, such duty could be enforced by mandamus 
proceedings in proper cases. 


We trust that this expression will enable you to set this matter 
right with the Social Security Board. 


August 30, 1939. 
Mr. John Starr, County Attorney, Alma. 


You state that the County Clerk has asked about the limit upon 
levy for the general fund in villages and cities of the second class and 
that you have advised him that the limit is five mills. 


Your opinion is correct. Section 17-429, Compiled Statutes of 
Nebraska for 1929, provides for a twenty-five mill general fund levy. 
However, this Section must be read in conjunction with Section 77-1201, 
Compiled Statutes of Nebraska for 1929, which provides that levies 
made upon property assessed for the actual value shall be reduced to 
twenty per cent of the amount stated in the statutes. This Section was 
enacted in 1921 at which time the basis of assessing property was 
changed from twenty per cent of the value to the full actual value. 


Other levies are provided, of course, for fire departments, ceme- 
teries, parks, etc., and these levies are in addition to that for the general 
fund. You will note that there is also provision for a special levy for 
street lighting in Sections 17-127 and 17-440, so that the expense of 
lighting the streets need not be charged to the general fund if a special 
levy is made therefor. 


It is possible that some of the villages referred to by your County 
Clerk have requested a levy which will exceed the five mill general fund 
levy, but in which they have included the amounts necessary for other 
purposes, such as fire departments, cemeteries, etc. If so, probably 
they could break the levy down into the different funds and obtain 
the amount required for these necessary services. 


April 1, 1940 
Mr. Arnold Van Borkum, County Attorney, Beatrice. 


In your letter of March 26, you submit the following: 


“A question has arisen before our County Board as to whether 
or not the limitation on the number of mills for general taxa- 
tion purposes and relief is limited to 4144 mills as set out in 
Section 77-1801 and 77-1826, or is the limitation 5 mills as 
set out in Section 26-108? The levy that I refer to is for 
the normal purposes of county business and relief and not for 
emergency bridge funds or a fund for the erection of a jail.” 


Section 26-108 is not the controlling statute. It merely sets forth 
the duties of the Board among which is “to cause to be annually levied 
and collected taxes authorized by law for county purposes.” The 
authorization which is referred to is found in Sections 77-1801 and 
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77-1826. You will also note that in Section 26-108 it provides that they 
shall not levy taxes “exceeding fifty cents on the one hundred dollars 
actual valuation.” This is merely repeating the constitutional limitation 
as to the aggregate levy which is found in Article VIII, Section 5. 


Section 77-1801 provides that in counties having a population of 
over thirty-five hundred, “the rate of tax for county purposes shall not 
exceed thirty-five cents per hundred dollars actual valuation.” That 
limitation covers the levy for general county purposes. Under Section 
77-1826, the Board may “levy a tax of not to exceed one mill * * * for 
the relief of unemployed and indigent persons.” Therefore, for general 
purposes and relief the levy limit is four and one-half mills. Section 
77-1801 also contains specific limitations for road funds, bridge funds, 
Mother’s Pension Fund, and other special funds. The limitations therein 
are controlling as to the amount that can be levied for those specific 
purposes. However, it must be borne in mind at all times that there is 
an over-all limitation in the Constitution which reads: 


“County authorities shall never assess taxes the aggregate of 

which shall exceed fifty cents per one hundred dollars actual 

valuation as determined by the assessment rolls, except for the 

payment of indebtedness existing at the adoption hereof, unless 

authorized by a vote of the people of the county.” Article 
VIII, Section 5. 


I trust that the foregoing will give you the information that you 
desire. . 


March 4, 1940 
Mr. H. A. Brubaker, County Attorney, Superior. 


In your letter of February 9 you ask whether a city of the second 
class should levy its taxes upon a mill basis and certify the same to the 
county board, or whether it should merely certify the amounts re- 
quired to be raised by taxation for various city purposes and permit 
the county board to make the actual mill levy. 


The provisions of Section 77-1801 Compiled Statutes, Supplement 
1939, and of Section 77-1803 Compiled Statutes, 1929, would seem to in- 
dicate that the county board was empowered to levy, not only county 
but also city taxes, and that only the amounts required to be raised 
by taxation need be certified by the city. However, as you point out, 
Section 17-429 Compiled Statutes, 1929, gives cities of the second class 
general power to levy taxes, and by Section 17-567, 1939 Supplement, 
it is expressly provided that the city shall cause to be certified to the 
county clerk “the percentage or number of mills on the dollar of tax” 
levied for all city purposes. 


The proper construction of these conflicting statutes is a matter 
of grave doubt which would require a Court decision to determine. 
We would, however, point out that the limitations upon said taxes are 
all in terms of mill levies; also, that the statutes relating to cities of 
the second class relate to a special subject matter, whereas the other 
provisions are provisions of the general laws on taxation. While it is 
possible that action by the county board might prove satisfactory, still 
it is our impression that the general practice is to the contrary; that is, 
that most of the cities of the second class make and certify their mill 
levy. If we are correct in this assumption, it would seem that this 
method had been found preferable in practical operations. 
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Our conclusion would be that it would probably be found preferable 
to follow the method of having the city make and certify its levy in 
terms of mills. We will also say, however, that if there were no sub- 
stantial variation occasioned thereby and the levy was made by the 
county board ,that we would not be inclined to condemn such method 
as being fully illegal, but would regard same as merely being irregular. 


July 23, 1941 
Honorable Frank J. Brady, State Tax Commissioner. 
In your letter of July 22 you say: 


“Will you please render an opinion at the earliest possible time 
stating whether legislative bill 221 is an appropriation from 
the general fund of the State of Nebraska and if this amount of 
$400,000.00 shall be taken into consideration in setting up the 
state levy.” 


Please be advised that in our opinion, Section 1 of Legislative Bill 
No. 221, Nebraska 1941 Laws, S.C.J. 147, specifically appropriates out 
of the general fund of The State of Nebraska the sum of $400,000.00 as 
a revolving fund to promote the expansion of the surplus commodity 
stamp plan, and for other similar purposes. 


In our opinion this should be included in the certificate of the state 
auditor as to appropriations made by the legislature and be considered 
in fixing the state levy under Section 77-1007 Compiled Statutes 1929. 


It will be noted, however, that the appropriation in question is for 
a revolving fund. A revolving fund is a fund into which receipts are 
paid, as well as from which expenditures are made. It should, there- 
fore, be quite apparent that such receipts should be taken into account, 
as well as the expenditures which are to be made from the fund. 


Section 77-1007 Compiled Statutes 1929, provides how the state 
levy shall be made and provides specifically: 


“The levy, together with the taxes from intangible property 
otherwise taxed, for each year shall provide for one-half of the 
above appropriations for the biennium, less the unappropriated 
miscellaneous receipts and fees to the general fund estimated 
annually in advance.” 


It would occur to us that the monies which will be credited to this 
revolving fund as receipts, should be estimated and taken into account 
in making the state levy. Im fact, this is the express mandate of the 
statute from which we have just quoted. 


August 4, 1941 
Mr. D. E. Owen, County Attorney, Benkelman. 
In your letter of July 14, you say: 


“During the past few days two bridges on county highways 
have been washed out in this county and because of a lack of 
funds the commissioners are desirous of ascertaining the 
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proper method of raising funds for the replacement of these 
structures. 


“The county is now operating on the maximum 5 mill levy, 
and I therefore am not certain whether the section 39-818 is 
applicable. The cost of construction and repair will exceed 
$500.00 the amount for which the board of Commissioners is 
empowered to contract without necessity of special election. 
We desire to know whether the commissioners have authority 
under these circumstances to declare an emergency, and then 
make the levy provided for in section 39-839 without submitting 
the matter to the voters. We desire to avoid the expense of an 
election if possible. If the Commissioners do have authority to 
contract for the repairs, but cannot avail themselves of the 
section 39-839, what method of financing must be employed. 
We will appreciate your reply as soon as possible, because the 
commissioners desire to commence as soon as possible.” 


We have given this matter very careful consideration, but in view 
of the provisions of Section 5, Article VIII, of the Constitution, we do 
not believe that you would be permitted to exceed a five mill levy with- 
out submitting the matter to a vote of the electors. Assuming that 
this is done, we take it you may then make the levy provided for in 
Section 39-839, Comp. St. 1929, regardless of the fact that it will exceed 
your five mill limitation. 


The procedure to be followed is indicated in Section 26-109, and fol- 
lowing, Comp. St. 1929. While there is a reference in Section 26-109 to 
taxes the aggregate of which shall exceed the rate of one dollar and 
fifty cents per one hundred dollars’ valuation, it will be noted that this 
is an old statute first enacted in 1879. Section 5, Article VIII, of the 
Constitution, was then Section 5, Article IX, of the Constitution, and 
contained the same amount as a limitation. It was amended in 1920 
to its present form. 


Trusting that these suggestions may be of some benefit to you. 


October 2, 1941 
Mr. Charles W. Taylor, State Superintendent, 
Department of Public Instruction. 
In your letter of September 30 you say: 


“T request a ruling from your department on the power of the 
annual school meeting to determine the amount of money that 
may be raised by taxation for school purposes. The conditions 
that give rise to this question are: 


“The annual meeting in school district No. 50, Cass County, 
voted to raise $800 for the support of the school during the 
year 1941-1942. The report of the district in the State Depart- 
ment of Public Instruction shows the following data: 


WOM 5 Sacctoee paces cence $488,759. 
1 2 en ny SOM ee anh ere oneal MTHS) 
23 


COTS sasensnckpnscterernce 


PON POUMIENE...cosccscccccsseontscesesascssessacansce 11 


BLA PVs sais ciresees etic ari ene $70 per month 
Valuation of property..................+ $810 
Cash on hand, June 380, 1941.................. $725.55 


“It has been the policy in the district to maintain a surplus for 
operation on a cash basis as indicated in the amount on hand 
June 30, 1941. 


“On August 29, 1941, the County Clerk of Cass County notified 
the director of school district No. 50, Ernest Haveman, that 
the County Board of Equalization had reduced the amount to be 
raised by taxation to $200 on the grounds that the amount pro- 
vided, together with cash on hand, was in excess of the actual 
requirements for the year. 


“The question is—Do the electors at the annual school meeting 
have the power to vote taxes for the support of the schools in 
such amounts as they approve, or is the amount subject to 
review and adjustment by the County Board of Equalization?” 


We are constrained to advise you that this exact matter has ap- 
parently been ruled adversely to your contention in the case of Union 
Pacific Railroad Company v. Troupe, 99 Neb. 73. In that case the an- 
nual school district meeting of a rural school district estimated that the 
expense of maintaining the school during the ensuing year would be 
$800 and certified that amount as the estimated expense of maintaining 
school for the next school year and requested that a levy be made suf- 
ficient to raise that amount. The county board levied 8% mills on the 
dollar, which applied to the assessed valuation of the district, would 
produce $959.00. At the time the school district had on hand $703.82. 
The plaintiff railroad company brought a suit to have so much of the 
levy enjoined as would raise more than the total amount estimated as 
necessary for the maintenance of the school for the next school year. 
The District Court granted the injunction and the Supreme Court sus- 
tained this action. The first two paragraphs of the syllabus are as 
follows: 


“When a school district has money in its treasury available for 
the support of the school during the ensuing school year, it is 
bound to take that fact into account in fixing the tax levy, and 
the levy should be made for no more than will approximately 
raise the difference between the amount on hand and the amount 
determined as necessary to meet the expenses of the district 
for the ensuing school year. 


“Where a school district undertakes to vote a tax for the pur- 
pose of creating a building fund without complying with the 
provisions of section 11543, Ann. St. 1911, (Rev. St. 1913, sec. 
6743) any assessment or levy made thereunder is void.” 


The considerations you urge in your letter are persuasive and would 
be entitled to careful consideration were it not that our Court has 
passed directly upon the proposition. 


August 3, 1942 
Mr. Arthur A. Weber, County Attorney, Bassett. 
In your communication of July 6 you state that the county levy 


—T382— 


in Rock County is now five mills; that a petition has been filed ask- 
ing the establishment of a county library, a matter which, under Sec. 
51-201 Comp. St. Supp. 1941, must be submitted to the voters at a 
general election. 


You ask the opinion of this office as to whether in the event the 
proposition to establish the county library carries at the election, the 
levy must be made in addition to the constitutional limit already being 
levied, or whether the levy for other purposes must be reduced so that 
the entire levy, including the levy for the library, will not exceed the 
constitutional limit. 


You also ask whether it would not be necessary that the ballots 
contain a statement of the exact amount of the levy and the number 
of years during which the levy would be made. 


Comp. St. Supp. 1941, Sec. 51-201, provides that the county board 
of any county shall have power to establish a public library and to 
levy a tax of not more than one mill on the dollar upon all taxable 
property within the county, but provides further that before establishing 
the library or levying the tax, the board shall submit the question to 
the voters. That part of the section which requires the submission to a 
vote, is as follows: 


“Provided further, before establishing such county library, or 
levying such tax, the county board shall submit the question 
to the voters of the county, and a majority of the voters 
voting thereon shall have authorized the establishment of such 
county library and the levying of the tax. Such questions 
shall be submitted at a general election only, and when so 
submitted and carried, it is hereby made the duty of the 
county board to include the county library in its next suc- 
ceeding estimate and levy.” 


Art. VIII, Sec. 5, of the Constitution of Nebraska, provides as 
follows: 


“County authorities shall never assess taxes the aggregate of 
which shall exceed fifty cents per one hundred dollars actual 
valuation as determined by the assessment rolls, except for 
the payment of indebtedness existing at the adoption here- 
of, unless authorized by a vote of the people of the county.” 


Comp. St. 1929, Sec. 26-109, 110 and 111 are as follows: 


26-109. ‘Whenever the county board shall deem it necessary to 
assess taxes, the aggregate of which shall exceed the rate of 
one dollar and fifty cents per one hundred dollars’ valuation 
of the property of the county, the county board may, by an 
order entered of record, set forth substantially the amount of 
such excess required and the purpose for which the same will 
be required, and if for the payment of interest or principal, 
or both, upon bonds, shall in a general way designate the 
bonds and specify the number of years such excess will require 
to be levied, and provide for the submission of the question of 
assessing the additional rate required to a vote of the people 
of the county at the next election for county officers after the 
adoption of the resolution, or at a special election ordered by 
said county board for that purpose. If the proposition for such 
additional tax be carried, the same shall be paid in money and 
in no other manner.” 


26-110. “The mode of submitting questions to the people for 
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any purpose authorized by law shall be as follows: The whole 
question, including the sum desired to be raised, or the amount 
of tax desired to be levied, or the rate per annum, and the 
whole regulation, including the time of its taking effect, or 
having operation, if it be of a nature to be set forth, and the 
penalty of its violation, if there be one, is to be published for 
four weeks in some newspaper published in the county. If 
there be no such newspaper, the publication is to be made by 
being posted up in at least one of the most public places in 
each election precinct in the county, and in all cases the notices 
shall name the time when such question will be voted upon, 
and the form in which the question shall be taken, and a copy 
of the question submitted shall be posted up at each place of 
voting during the day of election.” 


26-111. “When the question submitted involves the borrowing 
or expenditure of money, or issuance of bonds, the proposition 
of the question must be accompanied by a provision to levy a 
tax annually for the payment of interest, if any thereof, and 
no vote adopting the question proposed shall be valid unless 
it likewise. adopt the amount of tax to be levied to meet the 
liability incurred.” 


Construing these statutes together, we are of the opinion, first, 
that you are correct in your assumption that the whole question, in- 
cluding the sum desired to be raised, and the amount of tax to be 
levied, and the time of its taking effect and having operation, must be 
included in the notice and submitted on the ballot to the voters. Second, 
that if the proposition carries, the entire county levy, including the 
levy for the library, would have to be kept within the constitutional 
limit, unless the county board also, by an order entered of record, sets 
forth the amount of excess required and the purpose for which it is to 
be required, in this case, for the purpose of the county library, and 
provides for the submission of the question of assessing the additional 
rate of tax to a vote of the people. It is probable that separate elec- 
tions could be held on the matter of establishing the library, and on the 
matter of exceeding the constitutional limit, but we are of the opinion 
that the two could be submitted together as one combined proposition. 


TAXI 
March 20, 1941 
Mr. O. M. Olson, Commissioner of Labor. 
You state: 


“May we have an opinion from your office as to whether or not 
taxi cab companies in Nebraska are public service corporations 
in the sense that they are exempt from the operation of Section 
48-205, Compiled Statutes of Nebraska, and if, in your opinion, 
they are not such public service corporations ,do they fall within 
the definition of the types of business and occupations mentioned 
in said section to which the law does apply.” 


Although there is some doubt in my mind as to whether or not 
taxi cab companies are public service corporations within the contempla- 
tion of Section 48-205, I have resolved the question in the affirmative. 
In 1937, the following law was enacted: 
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75-225. “Jurisdiction is hereby conferred upon and vested in 
the Commission, and it shall be its duty: (a) To regulate 
common carriers by motor vehicle as provided in this Act, and 
to that end the Commission may establish reasonable require- 
ments with respect to continuous service, transportation of 
baggage and express, uniform system of accounts, records, and 
reports, preservation of records, qualifications and maximum 
hours of service of employees, and safety of operation and 
equipment. * * *” 


The Commission mentioned is the Nebraska State Railway Com- 
mission. You will observe that jurisdiction is conferred upon it to 
regulate “hours of service” of common carriers by motor vehicle. Sec- 
tion 75-223 defines common carrier to mean “any person who or which 
undertakes to transport passengers or property for the general public 
in intrastate commerce by motor vehicle for hire, whether over regular 
or irregular routes, upon the highways of this state.” It would, there- 
fore, appear the hours of service of employees of taxi cab companies 
can be regulated only by the Railway Commission. 


TEACHERS 
November 25, 1941 
Honorable Charles W. Taylor, Superintendent, 
Department of Public Instruction. 
You say 


“We request a ruling from your department whether or not the 
following provisions may be considered as legal as you interpret 
L. B. No. 463, a copy of which is enclosed. Can the following 
be offered under (5): 


“(5) ‘Provide any other method of instruction which meets the 
approval of the State Superintendent. and County Superin- 
tendent.’ 


“Namely: 


“A. Teacher having had teaching experience or the teacher 
training course may assist in instruction of crippled or handi- 
capped child (elementary grade level) according to the pro- 
visions set forth below, and will be known as a ‘Helper.’ 


“1, Helper’s work must be under the direct supervision of the 
Normal Training Instructor or County Superintendent or City 
Superintendent, either of whom may work with the regular 
teacher. 


“2. Helper must present teaching plans to either Normal Train- 
ing Instructor or County Superintendent or City Superintend- 
ent, and must be approved by either Normal Training In- 
structor or County Superintendent or City Superintendent. 


“3. Occasional plans or reports of work achieved or summary 
of work mastered must be filed in the Division of Rural and 
Elementary Education, State Department of Public Instruction. 


“Would the ‘Helper’ who does not hold a legal teacher's certifi- 
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cate be entitled to legally receive payment from the school 
district’s treasury?” 


While subdivision 5, section 4, of Legislative Bill No. 463, provides 
that you may approve other methods of instruction than those spe- 
cifically set out, we are of the opinion that any method provided cannot 
be inconsistent with the provisions of the act. 


Subdivision 3, section 4, provides that these teachers must be cer- 
tified and qualified in the same manner as required by other teachers in 
Nebraska and, therefore, you cannot approve a teacher who does not 
meet such qualifications, even though such teacher would be working 
directly under the supervision of the Normal Training Instructor, 
County Superintendent or City Superintendent, as the case may be. 


TOWING 
February 25, 1942 
Honorable Wardner G. Scott, State Engineer. 


We have yours of recent date requesting an opinion on the fol- 
lowing statement of facts contained in an inquiry directed to you: 


“The operation that we wish you to consider is one in which 
two tractors are being moved along the highway. The first 
tractor being the power unit and the second being coupled with 
a standard fifth wheel and king-pin with the front wheels 
removed and transported in exactly the same manner as a 
semi-trailer, with identical mounting. As you appreciate from 
the standpoint of weight, length, height and safety features, 
this operation is identical to that of a tractor semi-trailer. 
This operation also in our opinion, makes the second tractor 
the cargo. We feel that this type of operation should not come 
under the category of Section 60-801 of the Compiled Statutes 
of Nebraska.” 


The provisions of Section 60-801, C .S. Supp. 1941, insofar as they 
are applicable to the question presented are in part as follows: 


“Except as hereinafter provided, motor trucks or passenger 
cars shall not be towed or pulled by other motor vehicles upon 
the highways of this state outside the limits of any incorporated 
city or town, except in case of such temporary movements for 
repair or other emergency. Any person, firm or corporation 
desiring to tow or pull any motor truck or passenger car upon 
the highways of this state for any other purpose shall, except 
as hereinafter provided, apply to the county treasurer for a 
’ permit to do so.” 


A semi-trailer and truck-tractor are defined by Section 60-328, 
C. S. Supp. 1941, as follows: 


“The word ‘semi-trailer’ as used in this article, means every 
vehicle without motive power designed for carrying persons 
or property and for being drawn by a motor vehicle and so 
constructed that some of its weight and that of its load rests 
upon or is carried by the towing vehicle. The word ‘truck- 
tractor’ as used in this article, means every motor vehicle 
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designed and used primarily for drawing other vehicles and 
not so constructed so as to carry a load other than a part of 
the weight of the vehicle and load being drawn. * * *” 


From a consideration of the above provisions it is obvious that 
even though one truck-tractor be coupled to another in the manner 
described it does not fall within the statutory definition of a semi-trailer 
and hence could not be considered. On the other hand, even though so 
coupled, it is a “motor vehicle designed and used primarily for drawing 
other vehicles and not so constructed so as to carry a load other than a 
part of the weight of the vehicle and load being drawn,” which is the 
definition of a truck-tractor. 


With reference to the towing, it will be noted that the statute 
uses the term “towed or pulled.” Since the truck-tractor is not so 
constructed it may carry a cargo as other trucks so the attached 
truck-tractor could not be ‘‘cargo” in that sense, we have seen that such 
truck-tractor does not come within the statutory definition of a semi- 
trailer, so being neither cargo nor semi-trailer it must fall within the 
towing statute. 


The New Standard Unabridged Dictionary defines the word “tow” 
as follows: 


“To drag, as a boat or raft, through the water by or as by a 
rope; also, to drag behind in any way.” 


and the word “pull” as follows: 


“The act of pulling; the exertion of force to draw something 
toward one; attraction; tug.” 


We are therefore of the opinion that a truck-tractor attached to 
another truck-tractor, as described, and moving across the highways 
of this state, is a motor vehicle being towed or pulled within the mean- 
ing of the statute and requires a permit as provided by law. 


TOWNSHIP 
October 31, 1941 
Mr. John E. Newton, County Attorney, Ponca. 
In your letter of October 8th you say: 


“The opinion of your office upon the following question would 
be very much appreciated. 


“In counties under township organization, does a township board 
have authority to hire an individual other than the road over- 
seer to operate a tractor maintainer owned by the township and 
used in maintaining the township roads; also, is there any re- 
striction upon the amount which the township may pay such 
individual?” 


The section which controls is section 39-1201, Comp. Stat. Supp. 
1939, which provides in part as follows: 


“In counties under township organization, the township road 
tax and the county road tax shall be paid in cash. All township 
road and culvert work shall be under the general supervision of 
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the township board, except as hereinafter provided, and at their 
first regular board meeting in each year said board shall select 
one of their number to be township highway superintendent, 
under whose direction all township, road and culvert work, 
except as hereinafter provided, shall be done, and who shall 
receive for time actually employed in directing road and culvert 
work not to exceed $3.00 per day. If any overseer shall 
neglect or refuse to obey the directions of the township highway 
superintendent, he shall be subject to removal by the township 
board, his office may be declared vacant and be filled by ap- 
pointment of the township board, which appointee shall hold 
office until his successor is elected or appointed. All moneys 
paid into the town treasury from the several road districts in 
discharge of labor tax, shall constitute a town road fund, which 
shall be at the disposal of the town board, except as hereinafter 
provided, and money voted by the townships for road pur- 
poses shall be used by the road overseers under the general 
direction of the township board for the benefit of the road dis- 
tricts of the town, except as hereinafter provided, provided, 
one-half of all moneys paid into the town treasury from the 
several road districts in discharge of road and labor tax, shall 
constitute a district road fund, and shall be expended by the 
town board, except as hereinafter provided, in the road district 
from which it was collected, for the following purposes: First. 
For the construction and repair of bridges and culverts, and 
making fire guards along the line of roads. Second. For pay- 
ment of wages of overseers, and for such tools for the use of 
the overseers as the township board may deem necessary. Third. 
For work and repair on roads.” 


It would appear that the overseers in the various road districts 
have been rather completely subordinated and are subject to the control 
and discretion not only of the township highway superintendent but 
also to the direction of the township board. 


It would seem that if it was deemed advisable to hire someone 
other than the road overseer to operate a tractor maintainer to maintain 
the township roads, that this would be perfectly permissible. 


There does not seem to be any limitation upon the amount which 
may be paid to persons hired by the township board. However, we as- 
sume that the usual limitation of reasonable or going wages would be 
read into the law. 


The road overseer can not, we take it, be deprived of his duties and 
functions. However, he is essentially an overseer or director, and we 
do not see any necessity why the doing of necessary road work should 
be committed to him. It may be, and possibly is advisable that this be 
done in most instances, but we can see no warrant in the statute for re- 
quiring such a rule to apply in all cases. 


TRANSPORTATION 
December 10, 1942 
Mr. Sidney Owen, Department of Vocational Education. 
Under date of November 12 you say: 
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“Ata recent meeting of the State Board for Vocational Educa- 
tion a question came up regarding the advisability of operating 
a bus to transport students between the Nebraska State Trade 
School at Milford and surrounding cities and towns. <As a result 
of this discussion, the question immediately arose as to whether 
we had any legal right to operate such a bus; and if so, what 
would be the Board’s responsibility and liability in case of in- 
jury to either student passengers or other persons on the high- 
ways. 


“Another point on which we would like information grew out 
of the proposal that in some cases these buses might be driven 
by students not on our payroll and for which driver’s service no 
compensation would be paid. Would this make a difference in 
liability in case of injury to passengers or other persons? 


“We would expect to charge a fare to these students sufficient 
to cover the cost of the operation of the bus. 


“Tt was decided to request your opinion on these matters. Will 
you, therefore, give the matter your consideration and give us 
the benefit of your opinion.” 


Although it might be a matter of convenience, I know of no statute 
which would authorize your board to operate a bus for transportation 
of students between the State Trade School at Milford and surround- 
ing towns. 


As a mattter of fact, the operation of such a bus would constitute 
the one operating such bus a common carrier of passengers for hire. 
Such a common carrier would be an insurer of the safety of all pas- 
sengers and would, we believe, be required to be certified by the State 
Railway Commission. 


We suggest that any proposed operation of the class and char- 
acter of which you speak should be discussed with the State Railway 
Commission before any steps are taken to place the same in operation. 


TRESPASSING 
April 10, 1941 
Mr. William Keeshan, County Attorney, Albion. 


We have yours of April 8 in which you request our opinion as to 
whether or not a criminal complaint should be filed on the following 
state of facts: 


“A” claims to be a tenant of an unimproved piece of land. “B” 
also claims to be a tenant of the same land under a written lease. 
“A” is pasturing his livestock on the land. “B” goes upon the land and 
attempts to cultivate it. No notice to vacate has ever been served on 
“A”, “A now demands a complaint for criminal trespass against “B”. 


The section of the statute under which such an action could be 
brought is Section 76-808 of the 1929 Compiled Statutes, which is as 
follows: 


“Any person or persons, who shall enter or go upon any en- 
closure or cultivated lands, owned or occupied by another, and 
shall refuse upon the request of the owner or occupant thereof 
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to go immediately therefrom, shall for each such refusal be 
deemed guilty of a misdemeanor, and upon conviction thereof 
shall pay a fine not less than five dollars nor more than fifty 
dollars for each such offense.” 


This case, under the facts stated, seems to us to follow directly with- 
in the rule established in Kissinger v. State, 123 Neb. 836, which estab- 
lishes the following rule: 


“It is not criminal trespass for one to intentionally go upon 
land which he, in good faith, believes he owns and has a right 
to occupy, although he may be mistaken in his belief.” 


In the opinion, after reciting facts that disclosed that the contro- 
versy between the prosecuting witness and the defendant was, as to who 
was entitled to possession, rather than to punish a defendant for crim- 
inal trespass, the Court says: 


“In the case of Steele v. State, 191 Ind. 350, we read: ‘The 
prosecution really turns out to be a suit for possession. The 
statute of the criminal law upon which this prosecution is based 
was not intended to be used as an aid to gain possession of 
real estate or in outsing an occupant thereof who gained such 
occupancy lawfully, and who thereafter held over his rightful 
term without right. It is the well-settled law in this state, and 
of many other states, that it is an abuse of the penal statute 
relating to criminal trespass to use it to try disputed rights 
in real property.’ 


“Unless a trespass is accompanied by or tends to produce a 
breach of the peace, it is not a crime at common law.’ Busick 
v. Illinois Central R. Co., 201 Ill. App. 63. 


“No conviction can be had under Miss. Code 1906, sec. 1389, 
punishing wilful or malicious trespass, in the absence of proof 
that the trespass committed was wilful or malicious. Barnett 
v. State, 124 Miss. 884. 


“And, again, Myers v. State, 190 Ind. 269: ‘The law of crim- 
inal trespass, and of this case, is that criminal intent is an 
essential element for consideration, and if the act prohibited is 
committed in good faith, under a claim of right, no conviction 
will lie; but the belief in the right to do the act complained 
of must have a fair and reasonable foundation, which is a 
question for the jury, and it must appear from the evidence 
that defendant not only entered under a bona fide belief in his 
right to enter, but that he had reasonable grounds for such 
belief.’ 


“It is the well-settled law of many states that it is an abuse 
of the penal statute relating to criminal trespass to use it to 
try disputed rights in real property. Steele v. State, 191 Ind. 
350, 18 A. L. R. 500. 


“The machinery of the criminal law cannot be set in motion 
to redress merely private grievances, or to settle questions of 
property rights between defendant and another. Barlow v. 
State, 120 Ind. 56; Hughes v. State, 103 Ind. 344, 5 Am. Cr. 
Rep. 373; Lyon v. Fairbank, 79 Wis. 455, 24 Am. St. Rep. 732. 


“We find that ‘The weight of authority is that criminal intent 
is an essential element of the statutory offense of trespass, 
even though the statute is silent as to intent, and if the act 
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prohibited is committed in good faith, under claim of right, 
color of title, accidentally, or in ignorance, no conviction will 
lie, the view taken being that when the statute affixes to a 
trespass the consequences of a criminal offense, it will not be 
presumed that the legislature intended to punish criminally 
acts committed in ignorance, by accident, or under claim of 
right, and in the bona fide belief that the land is the property 
of the trespasser, unless the terms of the statute forbid any 
other construction.’ 38 Cyc. 1179.” 


The facts as you have set them forth to us clearly disclose 
that here is a controversy between two rival claimants for the pos- 
session of certain real estate. 


“B” in going upon the land, claims to do so under a written lease 
from the actual owner and in so doing he is not violating the trespass 
statute of this state, because he goes upon the land, if at all, upon a 
claim of legal right to do so. “A” also claims to have a legal right to 
hold possession of the land, so that the question to be determined by the 
trial of a criminal case would be whether or not the right of “B” to 
go upon the property was paramount to the right of “A” to hold it, and 
not whether or not “B” has violated the terms of the trespass statute. 


Under such a state of facts the county attorney would be entirely 
justified in declining to bring a prosecution for either of the parties. 


TRUCKS 
June 23, 1942. 
Mr. Wardner G. Scott, State Engineer. 


We have your request for an opinion with relation to the proper 
procedure for the Motor Vehicle Division to follow with relation to 
certain specified cases, such cases being as follows: 


Case No.1. The Chase Leasing Company of Des Moines, Iowa, have 
a number of commercial vehicles in Saunders County, Nebraska. It 
is stated that this company has titled a number of these commercial 
vehicles in Saunders County, giving their address as Des Moines, Iowa, 
and mark the title “Registration: Wahoo, Nebraska”. As to this com- 
pany, it is our opinion that these commercial vehicles should be titled 
in Iowa where the company’s real office seems to be and should be 
registered in Iowa and then they may be registered under our law as 
foreign trucks and buses doing intra-state business. Im arriving at 
this conclusion, we are assuming that the Chase Leasing Company is an 
Iowa corporation and is not domesticated in the State of Nebraska. 
If the foregoing procedure is followed, then the county treasurer of the 
county in which the vehicles are used in this state may properly sell 
them the license plates. they would be required to have to do an intra- 
state business. It is our opinion that under the title law, you should 
not title these vehicles in Nebraska, where you know that they are 
owned by a person or corporation who is a resident of a foreign state, 
as our title act in our opinion does not contemplate such titling, Section 
60-1001, 60-1002 and 60-1005, C. S. Supp. 1941, in connection with Section 
60-301 and 60-302 C. S. Supp. 1941. As to your further question on 
this case as to what constitutes a foreign truck and bus under our Sec- 
tion 60-1001, it is our opinion that the residence of the party owning the 
car is what determines this matter. Then the title, not the registration, 
is what should govern. : 


For — 


As to your Case No. 2, involving Sight Brothers Motor Company of 
Kansas City, Missouri, who you state have quite a number of com- 
mercial motor vehicles in Saunders County giving their address as Mead, 
Nebraska ,it seems to us that the opinion given in the Chase Leasing 
case above will also govern this case. If Sight Brothers Motor Company 
is a Missouri corporation or a Missouri partnership, it is our opinion 
that these vehicles should be titled in Missouri and registered there, and 
then may be properly registered in Saunders County as foreign trucks 
and buses doing intra-state business. 


As to your third case involving the Chase Leasing Company and 
other foreign companies titling passenger cars, we give it as our opinion 
from the construction of the aforementioned statutory provisions that if 
these vehicles are properly licensed in the state from which they come 
and if the state has granted reciprocity to residents of foreign states on 
passenger car registration when said persons, companies or corporations 
are working on Defense Projects within this state, that if they are 
properly registered from the state from which they come, they do not 
need a Nebraska title. In this connection, your attention is called to the 
provision of Section 60-1005 with relation thereto. 


As you have stated that your fourth problem under the request has 
disappeared, we do not render an opinion thereon . 


Trusting that this answers your inquiries. 


TUITION 
February 11, 1942 
Mr. John P. Misko, County Attorney, Ord. 
You say: 


“The question arises here as to whether or not the County 
Superintendent would be authorized to pay the full tuition for 
non-resident students in the Ord High School if the school 
lengthens the school day or school week so as to permit an 
earlier dismissal in the spring.” 


Section 79-1403, Compiled Statutes of Nebraska for 1929, defines a 
“school month” as consisting of twenty days. This provision is a part 
of a legislative act adopted in 1881 and entitled “An Act to establish a 
system of public instruction for the State of Nebraska.” We are unable 
to find any statutory provision setting out the requirements for a school 
week. However, it has been the general accepted practice for a school 
month to consist of four weeks of five days each, and the legislature in 
passing the requirements for payment of tuition on a weekly basis must 
have considered a five-day week. 


Also, the statutory requirements for minimum length of school 
terms are based upon the same facts. 


We are, therefore, of the opinion that if a school board should 
lengthen the school week by requiring children to attend school on 
Saturdays they would be permitted to charge the weekly tuition allow- 
able by statute upon the basis of a five-day week. However, in view of 
the statutory provision defining a school month, we are of the opinion 
that the school board is without authority to charge additional tuition 
because of the fact that they have lengthened the school day. 
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February 19, 1942 
Mr. John P. Misko, County Attorney, Ord. 


You state that the last paragraph of our opinion given you under 
date of February 11, pertaining to the tuition for non-resident students 
in the Ord High School if the school lengthens the school day or school 
week so as to permit an earlier dismissal in the spring is not clear. 
In said paragraph, we stated as follows: 


“We are, therefore, of the opinion that if a school board should 
lengthen the school week by requiring children to attend school 
on Saturdays they would be permitted to charge the weekly 
tuition allowable by statute upon the basis of a five-day week. 
However, in view of the statutory provision defining a school 
month, we are of the opinion that the school board is without 
authority to charge additional tuition because of the fact that 
they have lengthened the school day.” 


Perhaps this matter could best be clarified by an illustration. For 
example, students are required to attend school six days during the 
calendar week. During a period of five calendar weeks there would 
be thirty school days or six school weeks. Tuition would be payable on 
the basis of the school week and not the calendar week. If, however, 
the school day is lengthened and students are required to attend school 
more hours during the day, no additional tuition can be required, since 
Section 79-1403, Compiled Statutes of Nebraska for 1929, defines a 
school month as consisting of twenty days and nowhere is there any 
statutory provision as to the number of hours that shall constitute a 
school day and school day and calendar day are therefore synonymous. 


We trust that this explanation clarifies the matter. 


June 27, 1942. 
Mr. W. H. Line, County Attorney, Loup City. 
You say: 


“X, a resident of an 8th grade rural school district in Sherman 
County is eligible to and wishes to transfer under Section 
79-2101 C. S. Supp. Nebr. for 1941, to a 10th grade rural school 
district in Valley County. He has two children;-one in the 
first grade and one in the 10th the coming year. 


“Tf transferred, can the Valley County District collect Free 
High School tuition from Sherman County for the boy in the 
10th grade?” 


We are of the opinion that the Valley County District would not 
be entitled to collect high school tuition for the boy in the tenth grade, 
since said district would be collecting the regular school tax of said 
district upon the land of “X” located in Sherman County. 


UNIVERSITY 
July 17, 1942. 
Mr. Edwin O. Simon, County Attorney, Arapahoe. 
You ask whether the electors of Furnas County are entitled to vote 
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for a Regent for the University to be elected from the First Regent 
District, since the legislature by Section 5-101, Compiled Statutes Sup- 
plement 1941, has placed Furnas County in the First Congressional 
District. 


Under the provisions of Article VII, Section 10 of the Constitution 
the six Regent Districts were made to correspond with the six Congres- 
sional Districts that then existed. Section 85-103 does not change the 
districts for the election of Regents for the State University, but such 
districts still correspond with the original six Congressional Districts and 
Furnas County is still within the Fifth Regent District. 


VACANCIES 
June 23, 1942 
Mr. Donald Wm. Dobbins, County Attorney, Tryon. 


In your communication of May 29 you ask the opinion of this office 
as to whether a sheriff vacates his official position by accepting an 
appointment as a state brand inspector, which automatically carries 
with it the office of deputy state sheriff. 


In our opinion the acceptance of the office of deputy state brand 
inspector does not ipso facto vacate the office of sheriff held by the ap- 
pointee. Comp. St. Supp. 1941, Sec. 32-1701, provides in general for 
the contingencies which shall operate to effect a vacancy in a civil 
office. None of the grounds stated in this section cover the situation 
presented by you. It is an ordinary rule that even in the absence of 
statute, the acceptance of an incompatible office by an incumbent of a 
civil office vacates the latter. However, incompatibility implies some 
antagonism between the two offices, and does not have any reference 
to the physical possibility of performing the duties of both offices. 
Therefore, even if it may be said that it is physically impossible for one 
to be both sheriff and state brand inspector, it does not follow that there 
is any incompatibility between the two offices. 


Now, we are merely stating that the acceptance of the new office 
does not ipso facto vacate the sheriff's office. If, in the future, it should 
develop that the sheriff fails and neglects to perform the duties of his 
office to the extent that he is guilty of habitual or wilful neglect of 
duty, a different situation would be presented, and he would be subject 
to removal in an action brought for that purpose in accordance with 
Section 26-1701 et seq., Comp. St. 1922. 


Until such a contingency develops, if it should, it is our opinion that 
no vacancy exists in the sheriff’s office, and that the incumbent is en- 
titled to the salary and all the other emoluments of the office. 


VILLAGES 
March 8, 1940 
Mr. Jesse L. Dougherty, County Attorney, Columbus. . 
Reference is made to your letter of February 28, in which you state: 
“I would appreciate it if you would answer the following 
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questions: (1) Are the residents of an incorporated village 
within a township entitled to vote at the township meetings and 
hold office on the township board? (2) Is the property within 
an incorporated village in a township subject to the township 
tax in addition to the village tax? (3) Does the size of the 
village or city, as the case may be, make any difference? 


“I will appreciate hearing from you, giving your opinion in 
this matter.” 


Sections 26-204 to 26-206 Compiled Statutes of Nebraska for 1929, 
makes provision for including cities of over 1,000 population within the 
township. 


Section 26-210 makes provision for forming a township out of cities 
of the second class. 


It is our opinion that the residents of the incorporated village, or 
city within the township, are entitled to vote and, also, that the property 
therein is subject to the township tax. There is no authority, how- 
ever, for creating a township out of cities of the first class. Ritten- 
house v. Bigelow, 38 Neb. 547, 58 N. W. 534. . 


February 24, 1940 
Mr. W. T. Gleeson, County Attorney, Wahoo. 


Your letter of the 15th instant was received in due time and con- 
tents noted. 


Ever since 1923 and perhaps for a longer time, Section 17-441 of 
the Compiled Statutes, has contained a provision that: 


“Such cities and villages shall have the right and power to tax, 
assess and collect from the inhabitants thereof, such tax rent 
or rates for the use and benefit of water used or supplied to 
them by such * * * as the council or board of trustees shall 
deem just or expedient, and all such water rates, taxes or 
rents shall be a lien upon the premises or real estate, upon or 
for which the same is used or supplied, and such taxes, rents 
or rates shall be paid and collected and such lien enforced in 
such manner as the council or board of trustees shall, by or- 
dinance, direct and provide.” 


I believe the above quoted provision of the statute is valid and en- 
forceable. Whether it is a wise provision may be debatable, but I do 
not doubt that it is a valid enactment. 


VIOLATIONS 
September 9, 1941 
Department of Roads and Irrigation. 
We have yours of September 3 in which you say: 


“Under the provisions of Legislative Bill No. 24, Fifty-fifth 
Session, which became effective on August 24, 1941, we are 
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receiving certified copies of judgments of convictions involving 
the suspension or revocation of operators’ licenses, which have 
been certified to by justices of the peace, police judges, and 
other officers of courts, not courts of record, through the af- 
fixing of their signatures to the abstract of court record and 
copy of judgment of conviction as provided in Section 39-1189 
of the law. May we accept such signatures and documents as 
proper evidence upon which to confirm the revocation or sus- 
pension?” 


An examination of Legislative Bill No .24 of the 1941 Legisaltive 
Session, discloses that the only requirement contained therein is that “a 
certified copy of the judgment of such conviction” be forwarded to the 
director. There is no other provision than that a certified copy of the 
judgment of conviction be forwarded. A certified copy of conviction 
may be made in conformity with the law by the clerk of any court of 
record. When made by a justice of the peace, the terms of Section 
20-1287, 1929 Compiled Statutes, must be followed. This statute is as 
follows: 


“The official certificate of a justice of the peace of any of the 
United States, to any judgment, and the preliminary proceeding 
before him, supported by the official certificate of the clerk of 
any court of record within the county in which such justice 
resides, stating that he is an acting justice of the peace of that 
county, and that the signature of his certificate is genuine, is 
sufficient evidence of such proceedings and judgment.” 


It will be observed that this section applies only to justice of the 
peace courts and we find no comparable statute with reference to the 
certification of judgment by a police judge, so it would seem that the 
ordinary certification by a police judge would be sufficient. Municipal 
courts, being courts of record, the judgments thereof may be certified 
by the clerk. 


Your second query is as follows: 


“What affect does this new legislation have on cases now 
pending or cases previously handled where the violation in both 
instances occurred prior to August 24, 1941?” 


We have made an investigation of the law with reference to this 
query and we believe that it is controlled by Section 49-301 of the 1929 
Compiled Statutes, which is as follows: 


“Whenever a statute shall be repealed, such repeal shall in no 
manner affect pending actions founded thereon, nor causes of 
action not in suit that accrued prior to any such repeal, except 
as may be provided in such repealing statute.” 


A careful examination of Legislative Bill No. 24 does not disclose 
that any provision was made therein with reference to pending actions, 
or actions accruing prior to the date of the taking effect of Legislative 
Bill No. 24. Therefore, the problem is controlled by the above quoted 
section of the statute, and the decisions of the Supreme Court of this 
state, which are to the effect that it is not to be presumed that the legisla- 
ture, in the repeal of the former statute, intended either directly or indi- 
rectly to cause the dismissal of any prosecution pending, or undeter- 
mined, or any other actions pending, or that actions accruing for viola- 
tions of the law should go unpunished. See Lower v. State, 109 Neb. 
590, Forbes v. State, 93 Neb. 574, Gembler v. City of Seward, 136 Neb. 
196 and Marion v. State, 16 Neb. 349. The rights of the parties become 
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fixed as of the date of the commission of the act which constitutes a 
violation of the then existing law and actions for violation of the then 
existing law are governed by it. 


We are, therefore, of the opinion that Legislative Bill No .24, going 
into effect August 24, 1941, applies only to those actions brought for 
violations accruing after the act goes into effect, and the violations 
prior to that time should be handled in accordance with the terms of 
the law in existence at the time the actions arose. 


VOCATIONAL EDUCATION 


August 15, 1940 
State Board of Vocational Education, Department of Public Instruction. 


Reference is made to our letters of July 12, July 23 and August 1, 
directed to Honorable Charles W. .Taylor, State Superintendent of 
Public instruction, who is the Secretary of your Board. 


In our letter of August 1 we dealth with a telegraphic communica- 
tion from the office of the United States Commissioner of Education, 
which is here repeated: 


“REULETTER TO TAYLOR JULY 23 AND PURSUANT TO 
OUR TELEPHONE CONVERSATION YOU ARE ADIVSED 
THAT FUNDS AVAILABLE UNDER PUBLIC LAW 668, 76th 
CONGRESS CHAPTER 437, 3d SESSION, TITLE 1, OFFICE 
OF EDUCATION, ARE SEPARATE AND DISTINCT FROM 
FUNDS AVAILABLE UNDER SMITH-HUGHES AND 
GEORGE-DEEN ACTS. IT IS ESSENTIAL WE HAVE 
OPINION OF ATTORNEY GENERAL INDICATING 
WHETHER STATE TREASURER IS AUTHORIZED TO RE- 
CEIVE, ACT AS CUSTODIAN OF AND DISBURSE AS 
TRUSTEE ON REQUISITION OF THE STATE BOARD FOR 
VOCATION EDUCATION ALL SUMS OF MONEY WHICH 
MAY BE PAID TO NEBRASKA PURSUANT TO PUBLIC 
LAW 668.” 


We arrived at the conclusion stated in that letter as follows: 


“It will be further apparent that since the appropriation made 
in the Second Deficiency Appropriations Act 1940, is separate 
and distinct from appropriations heretofore made for the benefit 
of the State of Nebraska to its State Board for Vocational 
Education, it will be necessary that appropriate action be taken 
by our legislature in order that funds under the 1940 act may 
be made available to the State Board for Vocational Education.” 


Since writing said letter we have made a more extended examina- 
tion of both the federal acts and of the state acts, and have arrived at 
a different conclusion. In the discussion which follows, references to 
the federal law are to Mason’s United States Code Annotated 1926, 
and to supplements as indicated. 


We find that what is commonly known as the Smith-Hughes Act, 
became effective February 23, 1917, and is a complete federal act 
covering the matter of aid for vocational education within the states by 
appropriations from the federal government. Specific attention is 
called to the following provisions: (Title 20, Section 16) 
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“In order to secure the benefits of the appropriations provided 
for in sections 12, 13 and 14 of this title, any State shall, 
through the legislative authority thereof, accept the provisions 
of this chapter and designate or create a State board, consisting 
of not less than three members, and having all necessary power 
to cooperate, as herein provided, with the Federal Board for 
Vocational Education in the administration of the provisions of 
this chapter. The State board of education, or other board 
having charge of the administration of public education in the 
State, or any State board having charge of the administration 
of any kind of vocational education in the State may, if the 
State so elect, be designated as the State board, for the pur- 
poses of this chapter .* * *.” 


Section 16: 


“In order to secure the benefits of the appropriation for any 
purpose specified in this chapter, the State board shall prepare 
plans, showing the kinds of vocational education for which it is 
proposed that the appropriation shall be used; the kinds of 
schools and equipment; courses of study; methods of instruc- 
tion; qualifications of teachers; and, in the case of agricultural 
subjects the qualifications of supervisors or directors; plans 
for the training of teachers; and, in the case of agricultural 
subjects, plans for the supervision of agricultural education, 
as provided for in section 20 of this title. Such plans shall be 
submitted by the State board to the Federal Board for Voca- 
tional Education, and if the Federal board finds the same to be 
in conformity with the provisions and purposes of this chapter, 
the same shall be approved, * * *.” 


Section 23: 


“In order to secure the benefits of the appropriations for the 
salaries of teachers, supervisors, or directors of agricultural 
subjects, or for the salaries of teachers of trade, home eco- 
nomics, and industrial subjects, or for the training of teachers 
as provided in this chapter, any State shall, through the legisla- 
tive authority thereof, appoint as custodian for said appropria- 
tions its State treasurer, who shall receive and provide for the 
proper custody and disbursements of all money paid to the 
State from said appropriations.” 


Section 24: 


“* * * The moneys so received by the custodian for vocational 
education for any State shall be paid out on the requisition of 
the State board as reimbursement for expenditures already in- 
curred to such schools as are approved by said State board and 
= a to receive such moneys under the provisions of this 
chapter.” 


It was pursuant to the above provisions of the federal law that our 
state enacted Sections 79-2201 to 2205, inclusive, Compiled Statutes of 
Nebraska for 1929, which I referred to and set out in our letter of 
July 12, and will not need be repeated here. It is to be noted that the 
state complied with the federal provisions and provided for a state board 
for Vocational Education with powers and duties to do all acts and 
things necessary to carry out the federal act. Special attention is 
called to the provision of Section 79-2202, which was enacted with the 
other sections of the state law in 1917, and is as follows: 


“The state treasurer is hereby designated custodian of all 
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funds allotted to this state from the appropriation made by 
said act, and he shall receive and provide for the proper custody 
and disbursement of the same in accordance with said act.” 


Subsequently the Congress of the United States passed what is 
termed the George-Hllzey Act, which provided for the further develop- 
ment of Vocational Education in the several states and territories and 
authorized additional appropriations for the years 1935 to 1937. This 
was a temporary act and has been superseded by what is known as the 
George-Deen Act and need not be further considered. The George- 
Deen Act provided for the further development of Vocational Education 
in th several states and territories, authorizing additional appropriations 
for Vocational Education in agriculture, trades and industries, home 
economics, and the distributive occupations, and for teacher training in 
each of these fields . This act is to be found in Mason’s United States 
Code Annotated, Supplement No. 4, Title 20, Sections 15m to 15p, 
inclusive. 


We note that the George-Deen Act, while making additional appro- 
priations to be somewhat differently applied than the appropriations 
originally made in the Smith-Hughes Act, does not attempt to set up 
any new machinery for administration within the states and territories 
but, on the contrary, provides as follows: (Section 15L) 


“The Secretary of the Treasury * * * shall * * * pay 
* * * to the custodian for Vocational Education of each state 
and territory designated in section 23 of this title, the. moneys 
to which the state or territory is entitled under the provisions 
of Sections 15h, 15i and 15j of this title.” 


Section 15m: 


“The appropriations made by Section 15h, 15i, 15j and 15k of 
this title shall be in addition to and shall"be subject to the 
same conditions and limitations as the appropriations made 
by Sections 12, 13 and 14 of this title. * * *.” 


Now it will be noted that the appropriation made in the Second 
Deficiency Appropriations Act 1940, like the George-Deen Act, does 
not attempt to set up any machinery within the state for the administra- 
tion of the federal moneys which are to be paid to the states and ter- 
ritories, but we think it is quite evident that Congress must have had 
in mind that which is a matter of common knowledge to all, namely:— 
that there is set up in each state of the union, a state board for Voca- 
tional Education, operating and administering federal funds, and that 
it was intended that these funds might be administered by such state 
boards. Stated differently, we think it is apparent that the appropria- 
tions for the office of education contained in the Second Deficiency Ap- 
propriations Act 1940, was supplemental to the appropriations provided 
for in the original Smith-Hughes Act and in the George-Deen Act. 


This interpretation is not in conflict with the statement in the 
telegraphic communication above referred to which states that funds 
available under the Second Deficiency Appropriation Act 1940 are 
“separate and distinct from funds available under Smith-Hughes and 
George-Deen Acts.” The fact that the funds are separate and distinct 
would not prevent their distribution and administration under the ma- 
chinery already set up in the states under the Smith-Hughes Act. 
Indeed ,that would be the only way that prompt and efficient adminis- 
tration could be obtained throughout the nation. For these reasons 
we have determined to answer in the affirmative the question asked in 
the telegraphic communication referred to and to say that the state 
treasurer is, in our opinion, authorized to receive, act as custodian of 
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and disburse as trustee on requisition of the state board for Vocational 
Education, all sums of money which may be paid to Nebraska pursuant 
to public law 668 (Second Deficiency Appropriations Act 1940). In 
coming to this conclusion it has been necessary for us to consider the 
provisions of Section 25, Article III of the Constitution of Nebraska, 
which provides: 


“No money shall be drawn from the treasury except in pursu- 
ance of a specific appropriation made by law, and on the 
presentation of a warrant issued by the auditor thereon.” 


In this connection reference is made to the case of State ex rel. 
Ledwith v. Brian, 84 Neb. 31, which was rather fully quoted from in our 
letter of August 1. We desire especially to call attention to the follow- 
ing excerpts: 


“From a consideration of these provisions of the constitutions 
and statutes of this state, and of the statutes of the United 
States, it seems clear to us that the fund created by the grant 
in the enabling act and by the agricultural college act of 1862 
were taken by the state as a trustee for the benefit of the 
university and agricultural college; that these funds cannot 
be diverted to any other purpose; that they have been specifically 
appropriated to the use of the university by the statutes men- 
tioned, and that a board has been created with power to dis- 
burse the same, and the manner and method of the disburse- 
ments fully provided for. * * * 


“We are further of the opinion that ,when once set apart and 
appropriated to the proper custodian and beneficiary, subsequent 
Diennial appropriations are not required. * * *.” 


It would seem to us that the federal moneys in question are derived 
from an appropriation which is supplemental to and may properly be 
administered by the machinery set up in the state under the Smith- 
Hughes Act, and that it may be received by the state treasurer as 
custodian under the authority granted in Section 79-2202 Compiled 
Statutes 1929; that under the authority of State ex rel. Ledwith v. 
Brian, supra, no specific biennial appropriation would be necessary. If, 
however, there should be a question of doubt as to specific appropriation, 
Section 48, Legislative Bill No. 521, Nebraska 1939 Laws, 8. C. J. 130, 
appropriates for ‘Federal Vocational Education” all cash receipts (es- 
timated) under the Smith-Hughes Act, which appropriation we would 
consider broad enough to cover all funds, derived from whatsoever 
source, which might be subject to administration under the machinery 
set up by the Smith-Hughes Act ,for Vocational Education. 


VOUCHERS 
March 20, 1942 
Mr. Sidney Owen, State Director, Department of Vocational Education. 
In your letter of February 25, you say: 


“We request your opinion in answer to two specific questions 
as follows: 


“(1) Is it mandatory that our vouchers or requisitions to the 
State Treasurer be made through the State Tax Commissioner’s 
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Office, or should they be presented to the State Auditor? 


(2) Must purchases by this department be made through the 
State Purchasing Agent 


“(a) For supplies for the department? 
(b) For the State Trade School? 
(c) For the National Defense Program?” 


It would be our opinion that as to funds expended from appropria- 
tions made for the benefit of your department that vouchers should 
be sent through the State Auditor’s Office rather than presented to the 
State Tax Commissioner’s Office. You will note from the provisions of 
Section 81-106, Compiled Statutes of Nebraska for 1929, that the State 
Tax Commissioner, while given quite full powers with regard to super- 
vision of accounting and the requiring of such information as may be 
required for a proper handling of the state budget, is empowered to 
examine and approve, or disapprove, such vouchers, bills and claims as 
are by law made subject to the approval of the Governor. This would, of 
course, exclude such vouchers, bills and claims as do not require the 
Governor’s approval but may be paid out of legislative appropriations 
through constitutional offices or independent boards. 


There is, however, a certain class of purchases which are required 
to be made through the State Purchasing Agent regardless of whether 
the office for which they are designed is a code department or a consti- 
tutional office or independent board. We call your attention to the 
provisions of Section 81-401, Compiled Statutes of Nebraska for 1929, 
in which this class of purchases is quite fully prescribed. The same is 
as follows: 


“Within thirty days after this act goes into effect, and on or 
before the 10th day of January, April, July and October of each 
year thereafter, the secretary of finance (Tax Commissioner), 
shall receive from the officers of each and every department 
of the state government and state institutions, all institutions 
under the board of commissioners of state institutions, and all 
departments therein, all state officers and each and every de- 
partment created by this act, excluding the State University 
and normal schools, and estimate of the probable amount and 
kind of stationery, blanks, blank books, circulars, folders, cata- 
logues, pamphlets, reports, and all other stationery or printed 
matter required by law to be contracted for by said depart- 
ments, state officers and state institutions, for the biennium 
or any part thereof, and also an estimate of all office supplies, 
including rubber bands, pencils, pens, pen holders, ink, rubbers, 
typewriter supplies, typewriters and office stationery to be used 
during the period or which said estimate is made. Said esti- 
mate shall be in writing and shall specify in detail the kind, 
quantity and estimated cost of each of the different items men- 
tioned and referred to in said estimate. The department of 
finance (Tax Commissioner) may require each institution or 
person filing said estimate to itemize in detail the amounts 
mentioned in said estimate. The department of finance (Tax 
Commissioner) is empowered to change or modify any of the 
above estimates in any manner which may appear to be for the 
best interests of the state. The secretary of the Department 
of Finance (Tax Commissioner) is hereby authorized to edit 
copy and cut out such matter as in his judgment may seem 
extravagant and unnecessary in any printed report required 
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by law to be printed and published at the expense of the state 
of Nebraska.” 


It would be our opinion that unless the supplies or other purchases 
intended for your department or the State Trade School or the Na- 
tional Defense Program fall within the provisions of Section 81-401 or 
of Section 81-407 that you would not be required to make them through 
the State Tax Commissioner’s Office and through the State Purchasing 
Agent. We do know, however, of a number of instances in which con- 
stitutional offices or independent boards have seen fit to make purchases 
through the State Purchasing Agent even though the goods purchased 
might not be strictly within the purview of Chapter 81, Article 4, Com- 
piled Statutes of Nebraska for 1929. This was done because it was 
thought that a better price could be secured by reason of the main- 
tenance of such office and the contacts made by the State Purchasing 
Agent and the opportunities which were afforded him to obtain more 
advantageous prices. 


VOTING 
June 10, 1942 


Honorable Frank Marsh, Secretary of State. 


You have asked our opinion regarding the method of voting to be 
used by the men in the military or naval service of the United States of 
America or the State of Nebraska, and call our attention to what ap- 
pears to be a conflict between Section 32-817, C. S. Supp. 1941, and 
Section 32-918, Compiled Statutes of Nebraska for 1929. 


Section 32-918, Compiled Statutes of Nebraska for 1929, which per- 
tains to canvass by the county board, provides in part as follows: 


“* * * When the canvassing board has completed the canvass 
heretofore referred to in this section it shall take a recess until 
after the county clerk shall receive the certified copy of the 
abtsract of votes cast by absent voters who are in the military 
or naval service of the United States. After the county clerk 
receives said certified copy of the abstract he shall reconvene 
the canvassing board and canvass and make return of all votes 
cast at said general election by absent voters of the county who 
are in the military or naval service of the United States or of 
this State.” 


This provision was added to said section by amendment by H. R. No. 
2 of the Thirty-sixth (Extraordinary) Session of the Legislature of the 
State of Nebraska, which was a special session called to convene on the 
26th day of March, 1918, for the primary purpose of providing a method 
of voting by the men in the armed forces at that time. H. R. No. 1 
of said session set up a state election commission under the Secretary of 
State and said commission mailed and received the ballots of the men 
in the armed forces and constituted a canvassing board for said votes. 
It is the abstract of votes made by said commission to which the above 
mentioned amendment to Section 32-918 has reference. Said H. R. No. 
1, however, was repealed by H. R. No. 478, Fortieth Session of the 
Nebraska State Legislature, 1921. 


The present provisions for voting of the men in the armed forces 
are found in Chapter 32, Article 8, of the Compiled Statutes of Nebraska 
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for 1929, and the 1941 Supplement thereto. The regular absent voter's 
ballot is used and this may be voted before any official having a seal 
and authorized to administer caths by the laws of the place where 
such oath is administered, or before any commissioned officer of the 
military or naval service. 


Section 32-817, C. S. Supp. 1941, provides that any absent voter in 
the military or naval service of the United States of America or the 
State of Nebraska who resides in a precinct where registration is re- 
quired and which said voter is not registered may still receive a ballot 
upon furnishing the county clerk with an affidavit to be in the form 
required for registration by the supervisor of registration in the pre- 
cinct of such voter’s residence. It is made the duty of the supervisor 
of registration in any precinct where registration is required to furnish 
to the county clerk, from time to time, upon request, a sufficient num- 
ber of such affidavit forms, together with the cards or records for 
registration used in such precinct, to enable the county clerk to furnish 
the same to such voters. 


It is made the duty of the county clerk upon request for a ballot 
from a voter whose residence is in a precinct where registration is re- 
quired to secure a certificate of registration from the registration office 
and forward the same, together with the ballot and supplies, to the 
voter. However, a voter may request his own certificate of registration 
and in such a case he shall include the same with his application and 
the county clerk shall include the same with the ballot and supplies. If 
the voter is not registered it is the duty of the clerk to mail to said 
voter, together with the ballot and supplies, the affidavit form, together 
with the card or record for registration used in said precinct, the same 
to be filled in by the voter. The certificate of registration or the 
affidavit and card, as the case may be, are to be given by the voter to 
the officer before whom he votes and such officer shall enclose the 
same in the identification envelope along with the ballot. 


Section 32-808, C. S. Supp. 1941, provides that the county can- 
vassing board shall constitute an election board for the disabled and 
absent voters and shall receive, count and return said votes except in 
counties having a population of one hundred fifty thousand inhabitants 
or more where the election commissioner is required to appoint a count- 
ing board of four persons, two of each party; two so appointed to act 
as judges and two so appointed to act as clerks and who together with 
the deputy election commissioner shall serve as the election board for 
the absent and disabled voters. The county clerk is required to at least 
forty-eight hours prior to the sitting of said board of canvassers as an 
absent and disabled voters’ election board, post in a conspicuous place 
in his office a notice stating the day and hour that such canvassing 
board will sit as such election board. 


Section 32-806, C. S. Supp. 1941, provides that in order to be counted 
all absent voters’ ballots must either be delivered to the county clerk 
in person or by registered mail on or before election day. Subdivision 
2 of said section provides: 


“All absent, sick or disabled voters’ ballots in order to be count- 
ed, must either be delivered in person or by registered mail to 
the clerk as issuing officer on or before election day: Pro- 
vided, if registered mail be the means employed by absent, 
sick or disabled voters to deliver their ballots to the clerk, as 
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issuing officer, the return envelopes must bear postmarks not 
later than twelve o’clock midnight of the day preceding election 
day; and such ballots must be in the physical possession of the 
clerk before the time fixed when the absent and disabled voters’ 
election board sits, as provided by law.” 


WEEDS 
September 7, 1939 
Mr.. Floyd M. Lundberg, County Attorney, Minden. 
Reference is made to your letter of September 2, in which you state: 


“The county board of this county has asked me to get an 
opinion from your office in regard to the statute covering 
‘weed eradication’. 


“The necessary petition has been filed and the matter has gone 
through the necessary channels and now rests with the county 
board, whose duty it is to decide whether or not a district 
shall be formed for this purpose. 


“The statutes on this question are 2-1701 and successive sections. 
The question which has come up is whether or not the district, 
when formed, will have full authority to eradicate bind weeds on 
a man’s land within the district when he refuses to do so and if 
the same is eradicated by the district if the expense of eradi- 
cation can be taxed against his land the same as any other 
tax.’ 


Section 2-1706 Compiled Statutes, Supplement 1937, provides in 
part as follows: 


“Within sixty days after the organization of such district 
and not later than the first day of April in each subsequent 
year, the supervisors shall estimate the approximate cost for 
such year of effecting their plan or plans to control and eradi- 
cate noxious weeds in the district and of expenses of organiza- 
tion and administration of the affairs of the district; and shall 
assess the amount of benefits which will accrue to each 

of land in the district. * * * All assessments shall be made upon 
the basis of benefits derived and secured by reason of the or- 
ganization and operation of the district and the work done 
therein to control and eradicate noxous weeds therefrom; * * *,” 


Sections 2-1710 of the Compiled Statutes, a haan for 1937, 
provides in part as follows: 


“Any tract, lot or parcel of land in the district which has been 
treated during the current calendar year by the owner thereof 
at his own expense prior to the date of the levy and assess- 
ment of the tax provided for in this Act for such year, to the 
satisfaction of the supervisors and in accordance with their 
plan or plans for the control and eradication of noxious weeds, 
to an extent equal or greater than that contemplated by the 
 geay for that year shall be free from such tax for such year. 
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Part (f) of said section further provides: - 


“All the special taxes levied under the provisions of this 
Act on real property shall be a lien against the property 
assessed from and after the first day of September in the 
year in which it is assessed and shall draw interest at the rate 
of seven per cent per annum from the first day of January of 
the year following said assessment, and such lien is not re- 
moved until the assessments are paid or the property sold for 
the payment thereof, and it shall be the duty of the county 
treasurers to collect such assessments in the same manner as 
other taxes against real estate are collected, * * *,” 


From the above it appears that the legislature intended that all the 
land within the district should be taxed upon the basis of benefits de- 
rived, and the only exception to this seems to be in a case where the 
owner has, himself, prior to the date of the levy of the tax, performed 
work for the control and eradication of noxious weeds, to an extent 
equal or greater than that contemplated by the district for such year. 


It was evidently intended that the district should, with the funds 
derived from this taxation, go ahead and perform the necessary work in 
order to complete their plans. 


Section 2-1713 Compiled Statutes, Supplement 1937, provides that 
the supervisors may employ help and purchase the necessary equipment 
and supplies. Part (b) of Section 2-1710, however, provides as follows: 


“Any landowner or his stock or equipment, if qualified therefor, 
may be employed by the supervisors in the work of control or 
eradication of noxious weeds or in other work of the district 
at the regular wage or hire paid for similar help, stock and 
equipment and all moneys due him from the district therefor 
may be credited against his assessment or assessments until the 
same are paid and satisfied in full.” 


Therefore, if any land owner has the necessary stock and equip- 
ment to perform the work, there seems to be no reason why he cannot, 
if willing to do so, perform the necessary work upon his own land and 
be credited for the same against his assessment. 


May 19, 1942. 
Mr. Allen G. Burke, Director, Department of Agriculture & Inspection. 
You say: 


“Section 2-1711, of the Compiled Statutes, Supplement of the 
year 1941, provides in effect that the supervisors of a Noxious 
Weed District may borrow money to pay the cost of organiza- 
tion and administration and of the control and eradication of 
noxious weeds in a Noxious Weed District, when the funds on 
hand are insufficient therefore, but in no event shall they bor- 
row more than 85% of the amount of the estimated cost of the 
current calendar year. 


“Section 2-1706 provides for two assessments, one for the pur- 
pose of organization and administration and another assess- 
ment for eradication purposes. The first question that arises 
is to whether the two funds, the one for organization and ad- 
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ministrative expense and the second for eradication expense, 
must be kept separate and in the event they must be kept 
separate whether the supervisors may, under Section 2-1711, 
borrow money from one fund for the purpose of the other fund, 
or whether such provision for borrowing refers only to outside 
sources.” 


We are of the opinion that the two funds, the one for organization 
and administrative expense and the second for eradication expense must 
be kept separate. We doubt the authority of the supervisors to bor- 
row money from one fund for the benefit of the other, since there is no 
express statutory authority authorizing such a loan. 
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TW. 8. Savings: Bonds: As Collateral.«.....0scs05 ssc nes cease nes 


BONUS— 
hor Discovery Of Ole vec car's taste cease seem e ee rk eR Ree ee eee 


BOUNDARIES— 
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Replacing Structure Can Not Be Considered Repair Of Bridge. 
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BURIAL ASSOCIATIONS— 
ENGI ER OTS Sais St lac na: 5 foes Sap rec me aa aed ee tae red on ines wR hacen atone aceteue 
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Candidate—Where File—For Director of Public Power 
And Irrisation Districts 22.1. -a5 pres iie a oan vn acon we wh esas 
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Identity Of Candidate On Ballot—Same Name............... 
Must File Written Application Within Statutory Time......... 
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Both, Marorcea ble: js:c acu scwas idee sessed «pee a ae OSes 178 
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Property Exempt. Wrom "Taxation. «3:6 oisce see cies seems ea 181, 182 
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Transporting ‘Liquor’ Into':State.....0. 6. .issaces sss nscaaees vas 192 
COMPENSATION— 
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Who May File Complaint Of Employees...................... 195 
CONDEMNATION— 
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COUNTIES— 
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Power To Purchase Real Mstate. ..... 0.6. ceianees 
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COUNTY BOARD— 
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Vacancy In Board Of Supervisors—How Filled............... 219 
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County -Attomey’s Budgets <6 inicio ea pied nmevae es Seacsleere ss stern 239 
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Must Report Fees Collected On All Certificates Prepared...... 252 
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COUNTY OFFICERS— 
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Expenses When Extradition Waived...............eceeeeeees 285 
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Land Owner Not Required To Record Deed With 
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County Treasurer Pays County Assistance Administration 
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Delinquent Tax Payments Credited To Account Tax Levied.... 405 
Delinquent Tax Sinking Fund..........2..scsseceeeeeecseens 758 
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Registering Warrants Issued For Claim Of Individual 

When Applied On Personal TaxeS............00.eeeeeeee 423 
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Transferring Funds Of School District..................... 428, 429 
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AUG ENS Committee’ 555 siikiack siesta G6 5.6 aes aye area ce ae ee Se 443 
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Island As Part Of Platte River Game Refuge................. 440 
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Nebraska State Guard Prohibited From Accepting Gifts 
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GRAIN— 
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Pledged For Loan Taxable To Owner.............cce ee eeeeee TST 
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For Delinquent Dependent Children............ 0.000 .eeen eae 325 
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INSURANCE— 
Compensation Insurance For Counties.......-..0.-eeeeeeeeee 480 
Federal Deposit Insurance Coverage On County Deposits...... 412 
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Liability As Including Property Damage.............eeee0e0. 481 
Taxation Of Domestic Insurance Companies.............+.46. 482 
INTANGIBLE TAX— 
Fraternal Benefit Societies Not Subject.............0eeeeeeee 483 
Property Taxable At Residence Of Owmer...........000ceeeee 484 
Tax Sale Certificate—Intangible Property.............00e0eue 483 
INTEREST— 
Cancellation Of Interest On Special Assessments Not Permitted 484 
Cancellation On Delinquent Taxes... ...0.6seccecseseeneeeeees 485 
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Interest Rate On Tax Certificate Foreclosed................. 487 
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Bankruptcy Discharge Of Judgment, Restoring 
Operator's Ticense: ss 42s ewe wera ese hes SEEN Crea eead 329 
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Oaths And Affirmations—County Treasurer................ 498 
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JUSTICE OF PEACE— 
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Authority To Open State Lakes For Hunting Purposes........ 506 
Leasing Portion Of Lake Not Permitted..................05. 441 
Title: To! Meandered) haktes 203 Saree 50 oe sis she Oe were c ew eee 6 505 
LAND— 
Authority Of Municipalities And Counties To Lease 
Or Purchase Land For Air Port Facilities................ 613 
Retransfer Of Lands To School District................4.-4. 507 
School Land For Cemetery Purposes............00ceeeeeueeen 508 
LEASES— r 
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Oil And Gas Leases—Subject To Blue Sky Law............... 
Oil, Gas Or Mineral Interests Exempt From Blue Sky Law 
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Safety Deposit Box Lease Agreements................2220005 
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PCOMMILENE:. WRBSLOO oe mice nies 3) mane AG eee ble sche eae 
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County Board May Contract For Use Of Library Established. .. 
Sta Bish men’ OO Ea Draries 55 jose <isieis nase wtee Meigen. acum ae 
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Tax Liens Need Not Be Noted On Certificate Of Title......... 


LIGHTS— 
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Sale Of Intoxicating Liquor To Minors................+.-+.-. 
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Signers Required On Liquor Petition......................... 534 
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Regulations Of Nearest’ Village... .. 02.60 eee cce ceca 535 
Transporting Liquor Into State By Common Carrier Only...... 192 
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Package Sale Of Beer Under Liquor License.................. 89 
Penalties For Sale Of Alcoholic Liquors On Sundays.......... 542 
Refund Of Unused Portion Of Liquor License................ 539 
Remonstrance Against Beer License............... 0.0 e eens 91 
Sale Of Alcoholic Liquors Without A License................. 545 
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Defenses: ‘Baimwe 2 saseesgeivas RSs ease nal eho aes ok omnes 549 
License For More Than One Office.................. 2000000 550 
Loan Company May Collect Outstanding Loans 
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Penalties Under Small Loan ‘Act......... 02.02 cece eee eee 546 
Renewal Of Small Loan Licenses. .............. ccc cnc eeenees 545 
Service Charge On Loans Made Under L. B. 282.............. 547 
Small Loan Company—Outside Agents Not Permitted......... 25 
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LOTTERIES— 
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Lottery Scheme. “Job Night’. . 0 fas cet ace pox da wets ose wens eas 558 
Lottery Scheme “We Got Te es s0 ca cses ae cite wean ne wean 558 
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MACHINERY— 
Procedure For Purchasing Road Machinery.................. 209 
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Swedish Massage 25s s.s este colts mae ence as Sal awe Sawn ale os 565 
MILITARY SERVICE— 
Men In Armed Forces Not Exempt From Taxes.............. 567 


Member Of U. S. Forces Not Released From Personal Taxes... 567 
Personal Property Of Service Men Taxable At Their Residence. 566 
Service Does Not Create Vacancy In Office.................. 566 
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Penalty For Failure To Give Accounting Of Mortgaged Property 633 
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Removing And Selling Mortgaged Property.................. 568 
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Constitutionality Of Motor Vehicle Title Act................. 571 
Dealer And Trailer License Records—Discarding............. 572 
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Liable For Lien Of Other Unpaid Personal Taxes............. 574 
License Required By Public Power Districts.................4. 575 
Motor Vehicles—Place For Assessment...............2000055 581 
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Transferring Title Of Deceased Owner’s Car........« Bis wows 172 
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Local Truck License Registration................cceecceccees 612 
Motor Vehicles Owned And Used By The Federal Land Bank 
Exempt: Krom Recistrations janice casa bon ta «Sve neness os eee 609 
Non-resident Privileges Cancelled When Truck Licensed 
Under Nebraska, Statutes: eicea toss swe eden apes aeirancy 611 
Operating Truck For Hire—Agricultural Exemption........... 597 
Operating Under Commercial License—Exemption............ 598 
Penalties For Violation Of Speed Laws...................... 598 
Penalty For Violation Of Truck Registration................. 600 
Registration Fee On Stored Vehicle. ............sceeseecenes 601 
Registration Fees Payable By Public Power Districts......... 607 
Registration Of Car Used For School Purposes............... 611 
Recistration: OF "Tractorss os As sod 2 ase tals e Gisve einem wee wee 600 
Registration Plates Re-assigned To Another Vehicle.......... 607 
Star Route Operator Carrying Passengers And Property For 
Dire: Gn Resuilar: Route Sars wits ae os occa ge ke ele ba ke es 602 


—826— 


Tax Receipt Necessary To Obtain License................... 
‘Transfer’ Of | License oy. c.cc°s 0 wie et Mee APH b 4. a's Sy Beye, Aba: Wala ee ose 
Truck: Licensed: On ‘Capacity Rating ons . cies. cit aece ssa eas 
MTYUGH “REPISHP AON cde ctor aks muatye apse ita ees ie oo!n, 6, wahace a, o 8 GR 
Vehicles Owned By Municipal Districts Exempt From 
Registration. Mees. i. .irs. cal cere e ile tase ahh oye Me ol gb Sa are 
WPA: Truck “hicenses, 3. avs cieds Marecaeia sas és ha eee ooo sales 


MUNICIPALITIES— 


Authority Of Municipalities And Counties To Lease Or 
Purchase Land For Air Port Facilities.................. 


NATIONAL GUARD— 
County ‘Officials. Members, ci..wiss-aciecuse crs am hen oe 8 aiel sb ya ds 


NEBRASKA HIGHWAY SAFETY PATROL— 


ACCIDENT REDOLES | » a ini scX siasersseen ered ere sree Ree nwa yn seiesece aes sand 6a 
Powers And Duties Of Patrol Reference Excess Loads........ 


NEWSPAPERS— 


Legal For Publishing Delinquent Tax List.................... 
Legal Newspaper—Change Of Location..................0005 
Official: County: 9.2 svca.ns Hass ols es SMEs S fe ps eee eaianra ons 


NOTICES— 


Constitutionality Of The Requirements For Publication 
_ Of Notice And Description Of Property.................. 
Publication Of Legal Notices And Referenda In 
Creating Soil Conservation Districts...................4. 


NURSES— 


OCCUPATION TAXES— 
Co-Operative: Corporation ia s..5 sin auererds co eek ods re canine 0, 5 Srarererd 
Corporation. Occupations Dakss scicsciearece tae ae hess Ce aE OAs ee 
County Commissioners Without Power To Levy............... 
OIL— 
Advertising Oil And Gas LeaseS............ cece ewe eee eee enee 
Bonus Wor Discovery: Of Onn. <7. k ie wae ors tee acs: dm, Fae 9, 6.0 eae 
OPTOMETRY— 
Practice Of ‘Optometry cs.sx.cc crt terete songs e's te owe Peacans wma tarp dane 


PARI-MUTUEL— 


County Board Determine Who Entitled To Funds............. 
Distribution Of Funds For Premiums:................00seeeee. 


PARKS— 
State: Parks: For Use ByPublien satis. 6 seas acetals 


—827— 


PENALTIES— 


Failure To Give Accounting Of Mortgaged Property.......... 633 
For Reckless Driving—First Offense...............eeeeeeeee 634 
For Sale Of Alcoholic Liquors On Sundays...............0005 542 
Traftic- Viclation. 2i5. See exaee ss Gams ds waked eee nee Skee Raa s » 636 
PENSIONS— 
Control Of Allowance For Mother’s Pensions...............++ 636 
PERMITS— 
Labor Department Permits Renewable Annually.............. 504 
ING: "Transterra ble. cies. disccaen cates fee ake ea Sa G ake eae earoe 638 
PERSONAL TAXES— 
Assessed At Permanent Location Of Business................ 39 
Assessment Of Personal Property Of Deceased............... 49 
Cancellation Pronibited fi. 06.026 osu acereap sinks ets a ee eine an ener 638 
Collection Of Personal Taxes—Tax Payer Moving............ 644 
County Board May Determine Place Of Assessing 
Perdotial (Property: cele. ds cites ae ad Lease a Is Se Ae 52 
Liability For Collection Of Taxes On Merchandise............ 639 
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